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STATE  OF  NEW  YORK, 

COMMENCING  OCTOBER  B,  1886. 


Jami^  J.  Bbldbn  et  al.,  Sarvivors,  etc.,  Appellants,  v.  The 
State,  Respondent. 

A  claim  was  presented  to  the  board  of  claims  for  alleged  balances  due  certain 
contractors  on  three  contracts  with  the  State.  The  board  found  balances 
due  on  two  of  the  contracts,  but  that  the  contractors  had  been  overpaid 
on  the  third  contract  and  decided  that  so  much  of  the  overpajment  as  was 
necessary  should  be  applied  to  extinguish  the  amounts  due  on  the  other 
contracts.  Held,  no  error  ;  also  that  the  fact  that  an  action  on  the  part 
of  the  State  would  be  barred  by  the  statute  of  limitations  did  not  prevent 
such  application  ;  that  as  the  claimants  had  moneys  overpaid  in  their 
hands  the  application  thereof  in  payment  of  the  other  obligations  would 
be  presumed  to  have  been  made  when  they  accrued. 

An  action  had  previously  been  brought  by  the  State  to  recover  back  the  whole 
sum  paid  under  the  contract  upon  which  the  overpayments  were  made,  on 
the  ground  that  it  had  been  obtained  by  fraud.  The  defendants  therein 
answered,  setting  up,  among  other  things,  a  balance  due  them  on  the  con- 
tract. The  State  succeeded  on  the  trial,  but  the  judgment  was  reversed 
by  the  General  Term,  and  on  appeal  to  this  court  from  the  order  of 
reversal  judgment  absolute  was  rendered  against  the  State.  {People 
▼.  Demsan,  80  N.  Y.  656.)  Held,  that  this  judgment  was  not  con- 
clusive against  the  State  as  to  payments  in  excess  of  the  sum  right- 
fully due  under  the  contract,  as  the  question  was  neither  litigated  nor 
decided  in  that  action. 

A  judgment  is  not  conclusive  and  is  no  evidence  as  to  facts,  not  in  issue  in 
the  action  but  proof  of  which  is  given  therein  to  establish  facts  in  issue. 

(Argued  December  15,  1885  ;  decided  October  5,  1886.) 
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Statement  of  case. 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court  in  the  fourth  judicial  department,  entered  upon 
an  order  made  January  24,  1884:,  which  affirmed  an  award  of 
the  board  of  audit ;  the  nature  of  which  and  the  material  facts 
are  set  forth  in  the  opinion.      (Eeported  below,  31  Hun,  409.) 

Martin  A.  Knapp  for  appellants.  The  State  having  brought 
an  action  in  tort  for  the  fraud,  in  which  the  larger  sum  could 
be  recovered,  if  a  recovery  could  be  had  at  all,  in  which  a  lia- 
bility against  the  person  would  arise,  and  in  which  a  counter- 
claim arising  out  of  contract  could  not  be  interposed,  it  thus 
waived  the  remedy  in  contract.  (Pomeroy's  Remedies  and 
Remedial  Rights,  §§  110,  567, 573, 801 ;  2  Wait's  Practice,  358, 
361 ;  Rice  v.  King,  7  Johns.  20 ;  Bk.  of  BdoU  v.  BeaU,  34 
N.  Y.  473 ;  Johnson)  v.  Smith,  8  Johns.  299  (353) ;  Spring- 
stead  V.  Lawson,  23  How.  Pr.  302 ;  Stei/nhach  v.  Relief  Fire 
Ins.  Co.,  77  N.  Y.  498 ;  Kinny  v.  Kierrum,  2  Lans.  492 ; 
Morris  v.  Rexford,  18  N.  Y.  552 ;  Rodermond  v.  Clark,  46 
id.  354 ;  Bowen  v.  MandevUle,  95  id.  237 ;  Wright  v.  Pierce, 
4  Hun,  351 ;  Goss  v.  Mather,  2  Lans.  283 ;  Morgan  v.  Skid- 
more,  3  Abb.  N.  C.  92 ;  Teal  v.  City  of  Syracuse,  32  Hun, 
332 ;  Sweet  v.  Ingerson,  12  How.  Pr.  331 ;  Krum  v.  Beach, 
96  N.  Y.  399 ;  Roth  v.  Palmer,  27  Barb.  652 ;  Dudley  v. 
S(yranton,  59  N.  Y.  424 ;  Hiscock  v.  Rai^ris,  80  id.  402 ;  Cohh 
V.  Hatfield,  46  id.  533 ;  Oray  v.  Board  of  Supervisors,  93 
id.  603  ;  Mackey  v.  Lewis,  73  id.  382  ;  Godfrey  v.  Moser,  66 
id.  253  ;  Keep  v.  Kaufman,  56  id.  332  ;  Manly  v.  Ins.  Go.  of 
N.  Am.,  1  Lans.  24  ;  Nelson  v.  Ingersoll,  27  How.  Pr.  1 ; 
Lermont  v.  Boetger,  49  Barb.  362.)  A  prior  adjudication  in 
an  action  between  the  same  parties,  and  involving  the  same  sub- 
ject-matter, is  conclusive  in  a  subsequent  action,  not  only  as  to 
the  main  question  decided,  but  as  to  Qvery  other  question  essen- 
tial to,  and  which  was  necessarily  considered  in  the  decision  of 
the  main  question,  and  also  as  to  every  question  relating  to  the 
subject-matter  of  the  litigation  and  which  might  have  been 
litigated  and  decided  as  incident  to,  or  essentially  connected 
with,  the  main  question.     {Luska  v.  O^Brien,  68  N.  Y.  447; 
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Castle  V.  Noyes,  14  id.  329 ;  Chtirch  v.  Eidd^  88  id.  652 ; 
Angell  v.  HoUiater^  38  id.  379 ;  Dunham  v.  Bowei^  77  id.  77 ; 
Blair  V.  BartleU^  id.  150 ;  CoUina  v.  Bennett^  46  id.  491 ;  Jor- 
dan V.  Yan  Eppsy  85  id.  436  ;  Leavitt  v.  TFbZ<?^^,  95  id.  213 ; 
CrcM  V.  Young,  92  id.  57 ;  Patrick  v.  xSAof^r,  94  id.  425  ;  CUrn^ 
ens  V.  Clemens,  37  id.  74 ;  Harris  v.  Harris,  36  Barb.  89.) 
Assuming  that  overpayments  were  made  on  contract  A,  the 
right  to  recover  the  debt  or  demand  thus  arising  in  the  favor 
of  the  State,  was  barred  by  the  statute  of  limitations,  before 
that  debt  or  demand  was  interposed  as  a  defense  to  this  claim, 
and  hence  it  constituted  neither  a  legal  nor  equitable  counter- 
claim or  set-off  in  favor  of  the  State.  (Code  of  Civ.  Pro.,  §§  397, 
389  ;  K.  S.,  part  3,  chap.  6,  tit.  2 ;  Code  of  Civ.  Pro.  [Throop's 
ed.],  §  501,  note ;  Laws  of  1880,chap.  245,  §  1,  subd.  3  ;  Code 
of  Civ.  Pro.,  §  414 ;  Watson  v.  Forty-Second  Street  R.  R.  Co., 
93  N.  Y.  523 ;  Drake  v.  WUkie,  30  Hun,  537 ;  People,  ex  reh 
Sheridan,  v.  French,  31  id.  617 ;  Burgett  v.  Strickland,  32  id. 
264 ;  Code  of  Civ.  Pro.,  §  382 ;  Morris  v.  Budlong,  78  K  T. 
543  ;  De  LavaUette  v.  Wendt,  75  id.  579 ;  Clinton  v.  Eddy,  1 
Lans.  61 ;  Code  of  Civ.  Pro.,  §  410 ;  Northrup  v.  HUl,  57  N. 
T.  351.)  Assuming  that  the  right  of  the  State  to  recover  back 
of  claimants  this  sum,  $417,571,  or  any  part  of  it,  is  open  to 
consideration  as  an  original  question,  the  State  cannot  sustain 
such  a  recovery,  for  the  reason  that  the  payments  were  volun- 
tarily made  by  the  State,  without  any  fraud  on  the  part 
of  its  officers,  or  of  claimants  or  their  agents,  and  without 
any  mistake  of  fact  as  to  either  the  quantity  or  quality 
of  the  work  or  materials.  {^Baird  v.  Mayor,  etc.,  96  N. 
Y.  592 ;  Arthur  v.  Griswold,  55  id.  401 ;  Morris  v,  Tal- 
cott,  96  id.  100 ;  Dudley  v.  Scrantan,  57  id.  424 ;  Ross  v. 
Mather,  51  id.  108  ;  People  v.  Stevens,  71  id.  529 ;  Stettheimer 
V.  Killip,  75  id.  282 ;  Supervisors  of  Onondaga  v.  Briggs,  2 
Den.  26;  EUing  v.  ScoU,  2  Johns.  157;  Clarke  v.  Dutcher, 
9  Cow.  674 ;  Taylor  v.  Beavers,  4  E.  D.  Smith,  215 ;  Wyman 
V.  Famsworth,  3  Barb.  369 ;  Smith  v.  Knapp,  18  Week.  Dig. 
95 ;  N.  T.  C.  <&  H.  R.  R.  R.  Co.  v.  Marsh,  12  id.  309  ;  Hill 
V.  HiU,  10   id.   239;    3£ut.  L.   Ins.   Co.  v.   Wager,   53  N. 
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T.  24:0 ;  Dambmann  v.  ShtiUing^  75  id.  55 ;  MayoVy  etc.y  v. 
Erhan^  3  Abb.  Ct.  App.  Dec.  255 ;  1  R.  S.,  chap.  9,  tit. 
9,  art.  2,  §§  9,  10,  15,  29,  subd.  3  and  «,  §§  31,  32,  42,  44; 
Laws  of  1847,  chap.  278,  §§  2,3,  4,  7,  11,  14;  EaH- 
weU  V.  Rooty  19  Johns.  344;  MandeviUe  v.  Reynolds^  68 
N.  Y.  534;  Lelaiid  v.  Cameron^  31  id.  115;  Smith  v. 
MunroWy  84  id.  534.)  The  work  and  materials  having  been 
accepted,  with  knowledge  of  their  defects,  if  there  were  any, 
the  defense  now  interposed  was  waived.     ( Woodward  v.  FuL- 

^  leTy  80  N.  T.  312 ;  Nolan  v.  Whitneyy  12  Week.  Dig.  421 ; 

'  88  N.  T.  648  ;  DevendorfY.  Wert,  42  Barb.  228.)  The  seals 
attached  to  the  contracts  take  them  out  of  the  six  years'  limita 
tion.  (3  Bac.  Abr.  163  ;  Ooddard^a  Casey  2  Co.  6  A ;  Bou- 
vier's  Law  Diet.,  "  Specialty  ; "  Mill  Dam  Foundry  v.  Hoveyy 
21  Pick.  417,  428 ;  Taylor  v.  Oleasery  2  Serg.  &  Rawl.  502 ; 
Thrasher  v.  Everharty  3  G.  &  J.  234 ;  Williams  v.  Greery  12 
Geo.  459 ;  Huhhard  v.  Beckwithy  1  Bibb,  492 ;  Scruggs  v. 
Brackiny  4  Yerg.  528;  Ralph  v.  Qisty  4  McOord,  267; 
JMcRaven  v.  McGuirey  9  S.  &  M.  34 ;  English  v.  HelmSy  4t 
Tex.  228.)  It  is  only  necessary  in  this  State,  in  order  to  make 
a  sealed  instrument,  that  the  seal  should  be  attached.  {Merritt 
V.  ComeUy  1  E.  D.  Smith,  335 ;  Anthonys.  Harrisouy  14  Hun, 
198.)  The  claim  for  the  fifteen  per  cent,  retained  on  contract 
A,  having  been  set  up  as  a  counter-claim  in  People  v.  Deni- 
Sony  and  a  judgment  having  been  entered  against  the  State  on 
the  counter-claim,  which  was  reversed,  but  not  on  the  merits, 
the  running  of  the  statute  was  ^suspended  during  the  entire 
pendency  of  that  action.  (Code  Civ.  Pro.,  §§  405,  412.)  A 
defendant  must  set  up  in  his  answer  the  defense  of  the  statute 
of  limitations,  or  it  will  be  regarded  as  waived.  (Con/oerse  v. 
Minery  21  Hun,  367,  372.) 

Denis  O^Brieny  Attomey-Generaly  for  respondent.  The 
claim  was  barred  by  the  statute  of  limitations.  (Constitution, 
Art.  VII,  §  14 ;  1 E.  D.  Smith,  335 ,  RandaUY.  Van  Vechieny 
19  Johns.  60,  64 ;  Briggs  v.  PaHridge^  64  N.  Y.  364;  Stan- 
ton V.  Gampy  4  Barb.  474 ;  Peters  v.  DdaplainSy  49  N.  Y. 
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! ;  Bush  V.  Shaw,  4  W.  D.  639 ;  Zoder  v.  Hatfield,  71 N.  Y. 
92 ;  Welles  v.  TcUes,  44  id^  525 ;  Coleman  v.  Second  Ave,  R. 
R.  Co.,  38  id.  201 ;  Yale  v.  Nix(m,  6  Cow.  445  ;  Jewell  v. 
Schroeppely  4  id.  564.)  The  General  Term  on  appeal  may 
consider  and  examine  both  the  law  and  evidence.  (Laws  of 
1881,  chap.  211,  §  13  ;  4  Hun,  793  ;  64  N.  Y.  236.)  This 
appeal  does  not  bring  up  the  facts  for  review.  {Reed  v.  Antrop, 
13  W.  D.  450;  12  N.  Y.  258;  63  id.  8:  19  id.  207;  71  id. 
137.)  If  the  evidence  is  conflicting  the  judgment  cannot  be 
reversed.  (StiUweU  v.  Mat  Life  Ins.  Co.,  72  N.  Y.  385  ; 
Avium  City  Nat.  BTc.  v.  Hunsiker,  72  id.  252  ;  Voai  Oelder 
V.  Van  Oelder,  77  id.  446 ;  Green  v.  Fortier,  80  id.  640.) 
The  questions  of  fact  decided  by  a  jury  are  not  reviewable  by 
the  Court  of  Appeals,  unless  there  is  no  evidence  wliatever  to 
support  the  decision.  {Parker  v.  Jervis,  3  Abb.  Ct.  App. 
Dec.  449.)  On  appeal  from  a  judgment  on  a  verdict,  the  Court 
of  Appeals  has  no  power  to  review  a  case  for  the  purpose  of 
determining  the  weight  of  the  evidence.  {Cooper  v.  Eastern 
Transp.  Co.,  75  N.  Y.  1 16.)  If  there  is  any  evidence  to  sustain 
findings  by  a  referee,  his  conclusion,  if  the  facts  are  capable  of 
his  interpretation,  is  final  as  to  this  court.  {Quincy  v.  White, 
63  N.  Y.  370,  375  ;  Marvin  v.  Brewster  Iron  Mining  Co.,  55 
id.  538,  547 ;  Sherwood  v.  Hauser,  94  id.  626  ;  Parker  v. 
Jervis,  3  Keyes,  271 ;  Waters  v.  Oreen,  id.  385.;  VertnUyea 
V.  Palmer,  52  N.  Y.  471.)  The  moneys  paid  to  the  claimants 
under  contract  "A"  were  paid  under  a  mistake  of  fact,  and 
for  that  reason  could  have  been  recovered  back  in  a  direct 
action  for  that  purpose.  {Lawrence  v.  Ain.  Nat.  Bh,  54  N. 
Y.  433.)  But  there  must  be  a  mistake,  and  it  must  also 
appear  that  the  plaintiff  was  not  under  either  a  legal  or  moral 
obligation  to  pay  the  money.  {Edgar  v.  Shields,  1  Grant's 
Cases  [Penn.],  361 ;  Foster  v.  Kerhy,  31  Mo.  496 ;  Gould 
V.  Baldrick,  2  Swan.  [Tenn.]  295;  Mowat  v.  Wright, 
1  Wend.  355 ;  Mayor,  etc.,  v.  Eben,  10  Bosw.  J  89 ; 
Renard  v.  Fiedler^  3  Duer,  318  ;  Chapman's  Canal  Manual, 
164,  §  39 ;  chap.  877,  Laws  of  1869,  §  1 ;  Stewart  v.  Sears, 
109  Mass.  143;  Story's  Agency,  §  435.)    It  is  no  answer  to 
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say  that  the  auditor  had  the  means  of  finding  out  the  mistake^ 
for  that  would  constitute  no  defense.     ( Wheadon  v.  OldSy  20 
Wend.  174 ;  Kingston  Bk.  v.  Eltinge,  40  N.  Y.  391 ;  Mayer 
V.  Mayor^  eto.j  of  N.   T".,  63  id.  455.)      It  would  not  bo 
any  defense  to  say  that  the  State's  officers,  the  engineers  in 
charge  of  the  work,  accepted  it  as  performed,  because  there 
was  no  actual  acceptance.     {Glacius  v.  Blacky  50  N.  Y.  145 ; 
Swift  V.  State^  89  id.  52;  Beldm  v.  State,  31  Hun,  409,  416; 
Moore  v.  Moore,  3  Abb.  Ct.  App.  Dec.  303 ;  Shirley  v.  Vail, 
id.  313,  note.)     There  is   no  evidence  in  the  case  or  in   the 
statutes  of  this  State  of  any  legislative  action  which  can  bo 
construed  as  a  ratification  of  the  payments  in  excess.  {People, 
ex  rel.  Wasson,  v.  Schuyler,  69  N.  Y.  242.) 

Danforth,  J.  On  the  2d  of  December,  1881,  the  appel- 
lants presented  to  the  board  of  audit  a  claim  for  $125,406.90, 
with  interest  on  $91,044.60,  part  thereof,  from  December  1, 
1881,  and  on  the  2d  of  May,  1882,  a  further  claim  by  way  of 
amendment  to  the  original  claim  of  $28,410.58,  with  interest 
from  May  1,  1882,  making  the  total  amount  claimed  $153,- 
817.48,  and  for  this  sum,  with  interest,  asked  an  award  in 
their  favor  and  against  the  State.  The  claim  is  for  money  al- 
leged to  have  been  earned  under  three  contracts  for  canal 
work,  dated  September  9,  1869,  and  referred  to  respectively 
as  "A,"  "  B  "  and  "  0  ".  It  seems  apparent  that  upon  contract 
"  B  *'  there  was  unpaid  $7,605,  with  interest,  and  on  contract 
"  C  "  $9,750,  with  interest.  But  the  board  of  audit  found 
that  for  work  done  nnder  contract  *^  A  "  the  claimants  were 
entitled  only  to  $314,960.70,  and  had  in  fact  been  paid  $417,- 
570,  leaving  due  the  State  for  overpayment  the  sum  of 
$102,610.30.  They,  therefore,  held,  1st,  that  contract  "A" 
had  been  fully  performed  by  the  State,  and  2d,  that  so  much 
of  the  overpayment  under  color  of  that  contract,  as  might  be 
necessary,  should  be  applied  to  extinguish  the  amounts  other- 
wise due  on  contracts  "  B  "  and  "  C  "  ;  that  for  the  balance, 
viz.:  $85,  368.40,  the  claimants  were  indebted  to  the  State,  and 
accordingly  dismissed  their  claim. 
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There  is  evidence  in  the  case  to  snpport  the  conclusion  of 
the  over-payment,  and  the  question  upon  this  appeal  is  whether 
it  is  available  to  the  State. 

The  appellant  contends  that  the  decision  by  this  court  in 
People  V.  Deniean  (80  N.  Y.  656),  is  conclusive  against 
the  State  as  to  the  payments  in  excess  of  suras  rightfully  duo 
under  contract  "A."  In  that  case  the  State  sued  to  recover 
back  the  whole  sum  of  $417,571,  upon  the  solo  ground  that  it 
had  been  obtained  from  its  officers  by  false  pretenses  and  false 
certificates.  The  defendants  answered,  and,  among  other  de- 
fenses, set  up  a  certain  claim  for  $73,674.05,  as  yet  due  upon 
that  contract,  being,  as  is  now  stated,  the  same  moneys  claimed 
before  the  board  of  audit  nnder  contract  ^'A."  The  State 
succeeded  upon  the  trial,  but  upon  appeal,  both  the  Supreme 
Court  at  General  Term  and  this  court  held  that  the  action 
was  in  tort  and  not  on  contract,  and  reversed  the  judgment 
rendered  by  the  trial  court,  on  the  ground  that  the  plaintifE 
having  failed  to  establish  the  fraud  alleged,  had  not  made  out 
its  case. 

The  Supreme  Court  had  granted  a  new  trial,  but  the  plain- 
tiff stipulated  so  as  to  perfect  an  appeal,  and  this  court,  in 
pursuance  of  the  stipulation,  gave  judgment  absolute  against 
it.  Such  a  judgment  presents  no  obstacle  to  the  recovery  of 
money  paid  by  the  State  officers  in  ignorance  that  the  amount 
of  work  and  materials  in  the  estimates  on  which  they 
acted,  was  incorrectly  stated  and  in  excess  of  that  really  done 
or  furnished,  and  under  a  mistake  as  to  those  facts.  That 
question  was  neither  litigarted  nor  decided  in  the  former 
action,  nor  could  it  have  been.  It  was  not  involved  in 
the  pleadings,  nor  presented  for  determination.  Moreover, 
evidence,  however  ample  to  warrant  a  recovery  for  money 
paid  nnder  a  mistake  of  fact,  would  be  wholly  insufficient  to 
show  that  its  payment  was  procured  by  fraud.  The  cause  of 
action  is  not  the  same.  The  judgment  relieved  the  contractor 
from  the  imputation  and"  the  consequences  of  obtaining  the 
money  fraudulently,  but  it  did  not  establish  the  fact  of  indebt- 
edness, nor  confirm  a  title  to  the  money,  if  it  was  otherwise 
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defective.  The  plaintiflE  failed  because  its  action  was  miscon- 
ceived, and  for  a  cause  not  warranted  by  the  facts  proved. 
The  judgment  is  no  bar  to  a  claim,  therefore,  for  a  suflS- 
cient  cause,  or  where  the  evidence  to  sustain  the  second  would 
not  have  entitled  the  plaintiflE  to  recover  in  the  first ;  where, 
in  other  words,  there  is  no  identity  of  the  question  with  that 
before  decided. 

It  is  entirely  consistent  with  the  record  in  that  action,  that 
money  paid  under  a  mistake  of  fact,  may  be  recovered  back, 
although  the  State  there  failed  in  its  assertion  that  the  money 
was  obtained  from  its  oflScers  by  fraud  and  false  pretenses ; 
that  question  was  settled,  but  not  the  right  of  the  defendant 
to  retain  it. 

Nor  does  that  judgment  establish  the  sum  due  to  the  appel- 
lants upon  contract.  That  question  was  not  in  issue.  It  may 
have  come  collaterally  in  question,  and,  as  incident  to  the 
general  charge  of  fraud,  been  the  subject  of  evidence  and  con- 
troversy, but  it  was  not  in  issue  within  the  meaning  of  the  rule 
.  which  gives  effect  to  the  adjudication.  That  applies  to  that 
matter  only  upon  which  the  plaintiflE  proceeded  by  its  action, 
and  which  the  defendants  answered  by  their  pleading.  Facts 
oflEered  in  evidence  to  establish  the  issue  so  presented,  are  not 
themselves  in  issue,  and  the  judgment  is  no  evidence  in  regard 
to  them  {Jackson  v.  Woodj  3  Wend.  27 ;  Lavyrence  v.  Hunt^  10 
id.  81 ;  Remington  Paper  Co.  v.  G^ Dougherty^  81  N.  T.  474.) 

The  appellants  contend  that  the  statute  of  limitations 
barred  the  right  to  recover  the  overpayments.  Whether  time 
had  elapsed  suflScient  in  any  view  for  that  purpose,  I  do  not 
think  it  needful  to  inquire.  No  judgment  has  gone  in  favor 
of  the  State  against  the  appellants.  The  money  in  their  hands 
was  in  excess  of  that  due  from  the  State  when  they  presented 
their  claims,  and  a  tribunal  having  the  powers  of  a  court  not 
only  of  law  but  equity,  and  expressly  charged  to  allow  only 
such  sums  as  it  considered  should  equitably  be  paid  by  the 
State  to  the  claimants  (Laws  of  1876,  chap.  444,  §  2),  has 
adjudged  that  while  retaining  it,  they  have  no  claim  which  can 
be  allowed.     That  conclusion  has  been  approved  by  a  court 
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authorized  upon  appeal  to  consider  both  the  law  and  the  evi- 
dence, ^^  and  determine  the  same  between  the  claimant  and  the 
State,  as  shall  be  equitable  and  just "  (Laws  of  1881,  chap.  211). 
A  different  decision  would  be  a  reproach  to  either  jurisdiction. 
The  claimants  could  ask  for  only  so  much  as  was  due  to  them, 
and  before  a  court  having  power  to  take  an  account  and  strike 
a  just  balance  between  the  parties,  it  would  be  a  surprising 
assertion  for  one  to  say,  "  I  obtained  the  money  of  my  adver- 
sary under  circumstances  which  imposed  on  me  an  obligation 
to  repay,  but  in  the  meantime  he  became  justly  indebted  to 
me,  and  as  by  lapse  of  time,  no  action  can  be  brought  by  him, 
I  now  demand  that  my  title  to  the  money  so  obtained,  shall 
not  be  questioned,  but  be  deemed  absolute,  and  he  be  required 
to  pay  the  debt  which  has  accrued."  It  might  well  be  answered : 
"  You  shall  be  deemed  to  have  done  your  duty,  and  at  the 
moment  of  the  accruing  of  the  claim,  to  have  applied  upon  it 
the  money  which  you  had  already  received  from  your  debtor." 
So  liere  the  money  received  by  the  claimants  in  overpayment 
on  one  contract,  must  be  deemed  to  have  been  money  in  their 
hands  for  the  use  of  the  State,  the  State  entitled  to  its  appli- 
cation, and  the  claimants  be  presumed  to  have  applied  it  in 
payment  of  the  other  obligation,  the  moment  it  accrued.  The 
existence  of  means  of  payment  in  the  hands  of  the  creditor, 
and  the  lapse  of  time,  are  conclusive  evidence  of  the  pre-exist- 
ing fact  of  an  actual  discharge  of  the  accruing  debt,  or  are 
of  themselves  facts  which  require  a  court  of  equity  to  adjudge 
such  application  to  have  been  made.  Equity  requires  that  one 
demand  should  extinguish  the  other,  by  deducting  the  less  from 
the  greater. 

Otiier  propositions  are  advanced  on  behalf  of  the  appellants. 
They  are  insufficient  to  disturb  the  judgment ;  nor  do  they 
answer  the  opinion  of  the  General  Term.  As  we  agree,  there- 
fore, with  that  court  and  the  Board  of  Audit  in  the  conclusion 
reached  by  them,  the  judgment  appealed  from  should  be 
affirmed. 

All  concur,  except  Andrews,  J.,  dissenting,  and  Ruoeb,  Oh. 
J«,  not  fitting. 

Judgment  affirmed. 
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Elizabeth  R.  Cogswell,  Appellant,  v.  The  New  York,  New 
Haven  and  Habtfobd  Raileoad  Company,  Respondent. 

Whether  the  legislature  can  authorize  a  railroad  corporation  to  maintain  an 
engine-house,  under  circumstances,  which  if  maintained  by  an  individual 
would,  hy  the  common  law,  constitute  a  nuisance  to  private  property 
without  providing  compensation,  quoBre, 

But  if  this  should  be  conceded,  nevertheless  the  statutory  sanction  which 
will  justify  an  injury  by  a  railroad  corporation  to  private  property  without 
making  compensation  therefor,  and  without  the  consent  of  the  owner, 
must  be  express  or  given  by  clear  and  unquestionable  implication  from 
the  powers  expressly  conferred,  so  that  it  can  fairly  be  said  that  the  legis- 
lature contemplated  the  doing  of  the  very  act  which  occasioned  the  injury; 
it  may  not  be  presumed  from  a  general  grant  of  authority. 

Wliere  the  terms  of  a  statute  giving  authority  to  such  a  corporation  are  not 
imperative  but  permissive,  this  does  not  confer  license  to  commit  nuisance 
although  what  is  contemplated  by  the  statute  cannot  be  done  without. 

Defendant  erected  upon  a  lot  adjoining  a  dwelling-house  owned  by  plaintiff, 
an  engine-house  and    coal  bins   for  its  road,   and  used  the  same  in 

I   operating  it.    The  smolce,  soot,  cinders  and  coal  dust  caused  by  such 

I    use  filled  plaintiff's  house,  rendering  the  air  offensive  and  unwholesome 

'  and  the  house  untenantable.  Ueldy  that  the  engine-house  as  used 
was  a  nuisance;  that  the  authority  conferred  upon  defendant  by  the  act 
of  1848  (§  6,  chap.  143,  Laws  of  1848),  to  run  its  trains  over  the  Harlem 
railroad  was  not  a  legislative  sanction  to  the  committing  of  such  a 
nuisance;  that  an  action  was  maintainable  to  recover  damages  and  to  re- 
strain the  nuisance;  and  that  in  such  action  it  was  no  defense  that  it  was 
necessary  for  defendant  to  liave  its  engine-house  located  where  it  is,  or 
that  in  the  management  thereof  it  exercised  all  practicable  care. 

Badcliff  V.  Mayor,  etc.  (4  N.  Y.  195),  BeUinger  v.  N,  F.  C,  M.  B.  Co,  (33  id. 
42),  distinguished. 

CogsweU  v.  li.  Y.,N.  H,  &R,  R.  R.  Co,  (16  J.  &  S.  31),  reversed. 


(Argued  December  17,  1885  ,  decided  October  5,  1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court,  of  the  city  of  New  York,  entered  i\pon  an  order  made 
December  12,  1881,  which  affirmed  a  judgment  in  favor  of  de- 
fendant, entered  upon  a  decision  of  the  court  on  trial  without  a 
jury.     (Reported  below,  16  J.  &  S.  31.) 

This  action  was  brought  to  recover  damages  to  plaintiffs 
premises  in  the  city  of  New  York,  alleged  to  have  been  caused 
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by  the  use  on  the  part  of  defendant  of  an  engine-house  on  ad- 
joining premises,  and  to  restrain  such  use. 
The  material  facts  are  stated  in  the  opinion. 

Lewis  Johnston  for  appellant.  Even  if  the  defendant  could 
by  comity  lawfully  purchase  and  take  title  to  the  land  and 
erect  the  engine-house  in.  question  thereon  as  against  the  plain- 
tiff, in  80  doing  it  acted  beyond  the  scope  of  express  legislative 
authority  and  subjected  itself  to  liability,  as  in  the  case  of  a 
private  citizen,  to  the  plaintiff  for  all  damages  resulting  to  her 
from  its  acts  in  using  the  same.  {Purdy  v.  N.  Y.  cfe  iV^.  11. 
a.  Jl.  Co,,  61  N.  Y.  353;  Tract/  v.  T.  &  B.  It  It  Co.,  id. 
353 ;  C.  <k  P.  B,  B.  Co.  v.  Speer,  56  Penn.  St.  325  ;  Laws 
of  1846,  chap.  195 ;  Laws  of  1848,  chap.  143.)  The  plaintiff 
is  entitled  to  recover  against  the  defendant  upon  the  facts 
found  by  the  court,  if  it  be  conceded  that  the  defendant  is  not 
protected  by  legislative  authority  to  construct  the  engine-house, 
etc.,  complained  of  by  the  plaintiff.  (Wood's  Law  of  Nuisances, 
§§  495,  497,  498,  504,  505,  etc.;  Cailin  v.  Valentine,  9  Paige's 
Ch.  575 ;  Fish  v.  Dodge,  4  Den.  311 ;  Brady  v.  Weeks,  3 
Barb.  157 ;  Smith  v.  Cummings,  2  Pars.  Sel.  Gas.  [Penn.] 
92 ;  Dennis  v.  Eckhart,  3  Grant's  Gas.  [Penn.]  390 ;  Wesson 
V.  Washburn  Iron  Co.,  13  Allen  [Mass.],  ^^^'^  Sampson 
V.  Smith,  8  Simon,  272 ;  Whitney  v.  Bartholemew,  21 
Conn.  212;  Cartwright  v.  Gray,  12  Grant's  Gh.  [Ont.] 
399 ;  St.  Helen's  Smelting  Co.  v.  Tipping,  4  B.  &  S.  608 ; 
affirmed,  11  H.  L.  Gas.  642;  Prescotfis  Case,  2  Gity  Hall 
Kec.  161.)  Assuming,  however,  that  the  defendant  was  duly 
authorized  by  legislative  grant  to  acquire  lands  for  the  pur- 
pose and  to  construct  the  engine-house  and  shops  for  its  sole 
use,  independently  of  the  New  York  and  Harlem  Railroad  Gom- 
pany,  as  held  by  the  court  below,  that  court  is  in  error  in  hold- 
ing that  the  injuries  complained  of  and  found  as  facts  by  the 
court  below  are  damnum  absque  injuria.  (Wood's  Law  of 
Nuisances,  §§  759,  762 ;  Cooper  v.  Jf.  B.  B.  B.  Co.,  35  Scott. 
Jurist,  295  ;  Commonwealth  v.  Kidder,  107  Mass.  188  ;  Bad- 
diff  v.  City  of  Brooklyn,  4  Gomst.  195,  198,  199,  200 ;  N. 
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-JT.  K  a.  li.  Co.,  22  N.  Y.  Week*.  Dig.  153  ;  CarhaH  v.  Auburn 
Gas  Z.  Co.y  22  Barb.  297,  310,  312  ;  Brieson  v.  Long  Ida/nd 
a,  H,  Co,y  31  Hun,  112.)  Authorizing  a  corporation  to  do 
such  acts  upon  its  own  land  as  shall  destroy  or  seriously  impair 
the  enjoyment  of  the  adjoining  land  of  a  citizen  h  a  ^'  taking  " 
of  the  land  of  such  citizen  within  the  meaning  of  the  Constitu- 
tion, and  although  such  authority  be  given  for  "  public  pur- 
poses," if  provision  be  not  made  for  "  compensation  "  to  the 
party  injured  the  authority  is  void.  {PumpeUy  v.  Oreen  Bay^ 
etc.,  Co.,  13  Wall.  166 ;  74  N.  Y.  516.)  Private  convenience 
is  no  excuse  for  infringing  upon  the  rights  of  another  under  the 
tyrant's  plea  of  "  necessity."  {Truman  v.  London,  Brighton 
ib  8.  E.  C.  R.  R.  Co.,  L.  R,  25  Ch.  Div.  423  ;  Cooley's  Const. 
Lim.  [5th  ed.l  489,  657,  671  \  B.  <b  0.  R.  R.  Co.  v.  Fifth 
Baptist  Churoh,  108  U.  S.  317.) 

H.  H.  Anderson  for  respondent.  The  burden  of  proving 
neglect  was  upon  plaintiff,  to  show  affirmatively,  by  a  prepon- 
derance of  proof,  that  a  practical  change  in  the  construction  of 
the  structures  could  be  made  so  as  to  lessen  the  annoyances 
complained  of.  (Shearm.  &  Redf .  on  Neg.,  §  12  ;  Pierce  on  Rail- 
roads, 433,  437.)  By  comity  between  the  States  the  defendant 
may  hold  land  here.  (2  Kent's  Com.*  283 ;  Merrick  v.  Van  Santr 
voord,  34  N.  Y.  208;  McGregor  v.  ErieR.  Co.,  35  N.  J.  L. 
115.)  By  the  amendment  to  defendant's  charter  any  possible 
question  is  set  at  rest.  {Boyce  v.  St.  Lauis,  29  Barb.  650  ; 
The  defendant  has  explicit  legislative  authority  to  take,  hold 
and  use  the  land  in  question  for  the  purposes  of  its  business, 
by  virtue  of  its  charter.  (Conn.  Pri.  Acts,  1844,  p.  59,  fols. 
310,  347;  Laws  of  1846,  chap.  195;  Conn.  Pri.  Acts, 
1848,  chap.  143,  §  6;  Conn.  Pub.  Acts,  1871,  chap.  129, 
fols.  371,  387 ;  Conn.  Pri.  Acts,  1873,  p.  6,  fol.  388.)  By 
virtue  of  the  General  Railroad  Law  of  New  York  (Laws  of 
1850,  chap.  140,  §  28 ;  Laws  of  1850,  chap.  140,  §§  21,  49 ;  as 
amended  by  Laws  of  1869,  chap.  237 ;  Laws  of  1877,  chap.  224), 
railroad  companies  may  properly  acquire  land  for  engine-houses, 
shops  for  the  repair  of  locomotives,  fuel  yards,  turnouts  and  sid© 
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tracks  as  necessary  incidents  to  the  operation  of  a  railroad.  (In 
re  N.  Y.  C,  etc.,  Co.,  77  K  Y.  248  \  Purdy  v.  N.  T.  <&  N. 
H.  R.  R.  Co.,  61  id.  368;  N.  T.  <k  H.  R.  H.  Go.  v.  Kip, 
46  id.  547..  652,  663  j  State  v.  Mansfield  [3  Zabr.],  23  N.  J.  L. 
610  ;  WiUiams  v.  P.  W.  <&  P.  R.  R.  Co.,  64Penn.  St.  103; 
People  V.  Vtioa  Ins.  Co.,  16  Johns.  358,  380  ;  Pierce  on  Eail- 
roads,  149,  160,  484.)  The  location  of  the  buildings  and  strnc- 
tures  of  the  company  is  within  the  reasonable  discretion  of  its 
managers.  {N.  T.  &  H.  R.  R.  Co.  v.  ^ip,  46  N.  Y.  549.) 
Where  the  grantees  of  a  franchise  have  not  exceeded  the  power 
conferred  upon  them,  and  when  they  are  not  chargeable  with 
want  of  due  care,  no  claim  can  be  maintained  for  any  conse- 
quential damages  resulting  from  their  acts.  (Sedgwick  on 
Damages,  110,  111,  112 ;  Pierce  on  Railroads,  197, 431 ;  Sixth 
Ave.  R.  R.  Co.  v.  Gilbert  El.  R.  R.  Co.,  43  N.  Y.  Supr.  316  ; 
KeUvnger  w :42nd  St.  R.  R,  Co.,  50  N.  Y.  206,  211 ;  Plant 
V.  L.  i.  R.  R.  Co.,  10  Barb.  26  ;  Boothby  y.A.&K.R.  R.  Co., 
51  Me.  318 ;  Richardi  Appeal,  57  Penn.  St.  105  ;  Washburn 
V.  W<yrce«ter,  116  Mass.  458  ;  FrankfoH  T.  P.  Co.  v.  P.  <b  T. 
R.  R.  Co.,  64  Penn.  St.  846  ;  Bramd  v.  Hammersmith,  L.  R., 
1 Q,  B.  130 ;  L.  R.,  4  E.  &  P.  App.  171 ;  Mersey  Dock  v.  Oiibs, 

1  id.  112 ;  B.  <&  So.  A.  Turnpike  Co.  v.  C.  cfe  A.  R.  R.  Co,, 

2  Har.  314 ;  BeUinger  v.  N.  T.  C.  R.  R.  Co.,  23  K  Y.  42.) 

Ahdbbws,  J.  We  are  relieved  by  the  findings  of  the  trial 
judge,  from  any  question  as  to  the  sufficiency  of  the  evidence 
to  establish  that  the  engine-house  as  used  by  the  defendant,  con- 
stitutes, under  the  general  rule  of  law,  a  private  nuisance  to 
the  property  of  the  plaintiff.  The  compromises  exacted  by  the 
necessities  of  the  social  state,  and  the  fact  that  some  inconven- 
ience to  others  must  of  necessity  often  attend  the  ordinary  use  of 
property,  without  permitting  which  there  could  in  many  cases 
be  no  valuable  use  at  all,  have  compelled  the  recognition,  in  all 
systems  of  jurisprudence,  of  the  principle  that  each  member  of 
society  must  submit  to  annoyances  consequent  upon  the  ordinary 
and  common  use  of  property,  provided  such  use  is  reasonable 
both  as  respects  the  owner  of  the  property,  and  those  imme- 
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diately  affected  by  the  use,  in  view  of  time,  place  and  other  cir- 
cumstances. It  is  in  many  cases  difficult  to  draw  the  line,  and 
to  determine  whether  a  particular  use  is  consistent  with  the 
duties  and  burdens  arising  from  vicinage,  or  whether  it  inflicts 
an  injury  for  which  the  law  affords  a  remedy. 

There  is,  however,  upon  the  evidence  and  findings  in  this 
case,  no  room  for  doubt.  The  plaintiff,  from  1870,  has  been 
the  owner  of  a  house  on  East  Forty-sixth  street,  in  the  city  of 
New  York,  used  as  a  private  residence,  of  the  value,  at  that 
time,  of  at  least  the  sum  of  $20,000.  In  1872,  the  defendant. 
The  New  York  and  New  Haven  Railroad  Company,  purchased 
a  lot  adjacent  to  the  lot  of  the  plaintiff,  extending  from  Forty- 
sixth  and  Forty-seventh  streets,  and  bounded  on  the  west  by 
Fourth  avenue,  and  erected  thereon  an  engine-house  and  coal- 
bins  for  the  use  of  its  road,  and  since  the  year  1872,  has  used 
the  engine-house  for  the  reception,  sheltering,  storing,  cleaning, 
oiling,  dumping,  repairing  and  firing  of  its  locomotives,  and 
the  coal-bins  for  coaling  the  same.  The  engine-house  was  de- 
signed to  accommodate  eleven  locomotives,  and  has  eleven 
smoke-stacks  extending  above  the  roof  to  about  the  height  of 
the  third-story  windows  of  the  plaintiff's  house.  The  court 
found  that  the  engine-house  and  coal-bins  were  so  constructed 
and  used  by  the  defendant  as  necessarily  to  cause  damage  from 
the  use  thereof  to  the  plaintiff's  dwelling-house,  and  that  the  coal- 
bins  were  unprovided  with  sufficient  covering  to  prevent  the  dust 
of  the  coal  from  time  to  time  stored  therein  and  removed  there- 
from by  defendant,  from  passing  into  and  upon  the  plaintiff's  land 
and  dweUing-house.  The  court  further  found  that  there  is  now, 
and  at  all  times  since  1872,  has  been  emitted  from  the  engine- 
house  and  smoke-fitacks,  and  from  the  defendant's  engines  in  the 
engine-house,  hurtful  and  offensive  gases,  smoke,  soot,  and  cinders 
and  coal-dust  from  the  coal-bins,  and  that  the  same  pour  down 
upon,  and  are  borne  by  the  winds  into  and  upon  the  plaintiff's 
dwelling-house  and  premises,  filling  the  house  with  smoke,  soot 
and  cinders,  injurin<j  the  furniture  and  clothing  therein,  render- 
ing the  air  offensive  and  unwholesome,  and  the  house  uncom- 
fortable and  unhealthy  as  a  habitation,  and  greatly  reducing 
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the  rental  value  of  the  premises.  The  evidence  fully  justifies 
the  findings  of  the  court.  It  was  shown  that  the  house  was 
rendered  untenantable,  and  could  not  be  rented,  although  before 
the  erection  of  the  engine-house,  it  had  been  rented  for  $2,500 
a  year;  that  the  plaintiffs  son  became  ill  in  consequence  of 
the  unwholesome  atmosphere,  and  that  she  was  compelled  to 
remove  him  from  the  house  on  that  account,  and  that  the  value 
of  the  house  had  diminished  one-half,  a  depreciation  caused  in 
great  part  at  least  by  the  maintenance  and  use  of  the  engine- 
house.  In  short,  the  engine-honse  as  used,  practically  deprived 
the  plaintiflE  of  the  use  of  the  house  as  a  residence.  The  de- 
fendant did  not  physically,  eject  •her  therefrom,  but  by  filling 
it  with  smoke  and  dust,  and  by  corrupting  and  tainting 
the  atmosphere  with  offensive  gases  made  life  therein  uncom- 
fortable and  unsafe.  It'is  scarcely  necessary  to  cite  authorities 
to  show  that  the  engine-house  as  used,  was,  within  every  defi- 
nition a  nuisance,  for  which,  as  between  individuals,  an  action 
would  lie  for  damages,  and  for  which  a  court  of  equity  would 
afford  a  remedy  by  injunction.  (See  St.  Helen's  Smelting  Co. 
v.  Tipping,  11  H.  L.  Cas.  642 ;  Fish  v.  Dodgey  4  Den.  311 ; 
Campbell  v.  Sea/fnaUj  63  N.  Y.  668.)  In  MadcliffY.  May  or ^ 
etc.  (4  N.  Y.  195, 198),  a  case  which  is  often  cited  to  sustain  the 
doctrine  that  consequential  injuries  to  private  property,  from 
the  prosecution  of  public  improvements  do  not  give  a  right  of 
action.  Judge  Bbonson^  referring  to  the  general  rule  that  a  man 
may  do  what  he  will  with  his  own  property,  said  :  ''  He  may  not, 
however,  under  color  of  enjoying  liis  own,  set  up  a  nuisance 
which  deprives  another  of  the  enjoyment  of  his  property." 
The  correctness,  of  the  findings  of  fact,  made  by  the  court, 
is  not  questioned  by  the  defendant.  The  court  placed  its  judg 
ment  denying  relief,  upon  the  ground  that  the  defendant  was 
a  railroad  corporation,  authorized  by  law  to  acquire  real  estate 
for  an  engine-house ;  that  an  engine-house  at  the  point  where 
this  engine-house  was  erected  was  necessary  for  the  operation  of 
its  road  ;  and  that  in  the  construction  and  use  of  the  engine-house 
and  coal-bins,  it  had  exercised  all  practicable  care.  The  finding 
of  law  from  these  premises,  was  that  **  whatever  damage  has 
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resulted  to  the  plaiutiff  or  her  property,  by  reason  of  the  de- 
fendant's use  and  occupation  of  its  engine-house  and  coal-bins, 
is  damnum  absqv^  injuriaP 

It  is  manifest  that  if  this  judgment  can  stand  a  most  serious 
injury  is  inflicted  by  the  defendant  upon  the  plaintiff  for  which 
she  has  no  redress.  Her  premises  are  subjected  to  a  burden  in 
the  nature  of  a  servitude  in  favor  of  the  defendant,  which 
seriously  impairs  the  value  and  enjoyment  of  her  property. 
The  principle  upon  which  the  court  below  proceeded,  was  that 
what  the  legislature  has  authorized  the  defendant  to  do,  can 
neither  be  a  public[nor  private  wrong ;  in  other  words  the  legis- 
lature has  authorized  the  mainfenance  of  this  nuisance  by  the  de- 
fendant and  the  plaintiff  must  bear  the  consequences.  The  court 
below,  in  denying  any  relief  to  the  plaintiff,  of  course  assumed 
that  the  legislative  authority  and  the  act  of  the  defendant 
thereunder  resulting  in  flooding  the  plaintiff's  premises  with 
soot,  smoke  and  noxious  gases  was  not  a  taking  of  the  plain- 
tiff's property  within  the  Constitution.  We  place  our  judg- 
ment in  this  case  on  the  ground  that  the  legislature  has  not 
authorized  the  wrong  of  which  the  plaintiff  complains,  and  it 
is,  therefore,  unneccessdry  to  determine  whether  the  legislature 
could  have  authorized  it  consistently  with  the  principles  of  the 
Constitution  for  the  security  of  private  rights,  without  provid- 
ing for  compensation. 

The  legislative  authority  under  which  the  defendant  seeks 
to  justify  the  maintenance  of  the  nuisance  in  question,  is  found 
in  section  6,  chapter  143  of  Laws  of  1848,  entitled  **  An  act  to 
amend  an  act  entitled  'An  act  relating  to  the  New  York  and  Har- 
lem Railroad  Company,'  passed  May  7, 1840."  That  section  au- 
thorizes the  defendant,  the  New  York  and  New  Haven  Railroad 
Company,  to  enter  upon  and  run  its  cars  by  the  power  or  force 
of  steam,  animals  or  any  mechanical  power  over  the  road  of 
the  New  York  and  Harlem  Railroad  Company,  from  the  point 
of  junction  of  the  two  roads  in  Westchester  county,  to  and 
into  the  city  of  New  York,  "  upon  such  terms  and  to  such 
point  as  has  been  or  may  hereafter  be  agreed  upon  by  and  be- 
tween said  companies."   The  defendant  is  a  Connecticut  corpo- 
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ration.  Its  road  extends  from  New  Haven  in  that  State,  to  a 
point  on  the  Harlem  railroad  in  Westchester  county  in  this 
State.  It  constructed  the  part  of  its  road  in  this  State,  from 
^  the  State  line  to  its  junction  with  the  Harlem  railroad  at  Wil- 
liams Bridge,  under  the  authority  of  the  act  of  the  legislature 
(Chap.  195  of  the  Laws  of  1846).  When  the  act  of  1848 
was  passed,  the  two  companies  had  entered  into  an  agree- 
ment for  the  use  by  the  defendant,  of  the  tracks  of  the 
Harlem  railroad  from  Williams  Bridge  to  the  city  of  New 
York,  in  which,  among  other  things,  the  New  York  and  Par- 
leni  Kailroad  Company  agreed  to  furnish  the  defendant  corpo- 
ration, room  for  their  engine-house  at  Thirty-third  and  Forty- 
second  streets,  not  to  exceed  one-half  of  the  real  estate  of  the 
former  company  at  that  place,  for  which  the  defendant  was  to 
pay  as  provided  in  the  agreement.  It  is  claimed  that  the  legis- 
lature has  authorized  the  erection  and  use  of ^the  defendant's 
structure  on  Forty-sixth  street.  The  only  express  authority 
conferred  by  the  legislature  is  found  in  the  sixth  section  of  the 
act  of  1848,  above  referred  to.  .The  authority  conferred  by 
that  section,  on  the  face  of  it,  is  simply  an  authority  to  the 
defendant  to  run  its  cars  on  the  Harlem  railroad  to  the  city 
of  New  York  upon  such  terms  as  may  be  agreed  upon  between 
the  two  companies.  The  most  obvious  purpose  of  this  section 
was  to  confer  corporate  capacity  upon  the  defendant  to  do  that 
which,  without  legislative  authority  it  could  not  do,  viz.,  operate 
its  road  beyond  the  terminus  fixed  in  the  act  of  1846,  from 
Williams  Bridge  to  the  city  of  New  York.  But  even  this 
authority  was  not  absolute.  It  could  be  exercised  only  in  case 
and  upon  the  terms  of  an  agreement  between  the  two  compa- 
nies for  the  use  by  the  defendant  of  the  tracks  of  the  Harlem 
railroad.  Upon  this  slender  authority  is  based  the  claim  of  the 
defendant  that  the  legislature  has  authorized  the  injury  in  ques- 
tion. The  argument  in  brief  is  :  The  legislature  has  authorized 
the  defendant  to  run  its  trains  into  the  city  of  New  York, 
over  the  Harlem  road ;  it  cannot  do  this  without  an  engine- 
house  conveniently  located ;  the  power  to  acquire  lands  for, 
and  to  construct  an  engine-house  is,  therefore,  incidental  to 
SiOKBM  —  Vol.  LVIII.  3 
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the  power  expressly  given ;  the  company  has  exercised  due 
care  in  its  location,  construction  and  maintenance ;  the  annoy- 
ances suffered  by  the  plaintifE  are  a  necessary  consequence  of 
its  use,  and,  therefore,  the  principle  applies  ^*  that  an  act  done 
under  lawful  authority,  if  done  in  a  proper  manner,  can  never 
subject  the  party  to  an  action,  whatever  consequences  may  fol- 
low." 

We  shall  pass  without  examination  the  question  whether 
the  authority  given  to  the  defendant  to.  purchase  land  for 
an  engine-house  is  implied  in  the  power  conferred  in  the 
sixth  section  of  the  act  of  1 848*  to  enter  into  an  agreement 
with  the  Harlem  railroad  for  the  use  of  the  tracks  of  that 
road,  and  to  run  its  cars  thereon  to  the  city  of  New  York. 
For  the  purpose  of  this  case  we  shall  assume  that  the  gen- 
eral power  conferred  included  the  latter  power  as  incident.  It 
is  no  doubt  a^  settled  principle  of  the  law  that  many  things 
may  be  done  by  the  owner  of  land,  causing  consequential 
damages  to  his  neighbor,  for  which  the  law  affords  no  remedy. 
The  cases  embraced  within  this  rule  are  those  either  where 
what  was  done  was  in  the  lawful  and  reasonable  use  by  an 
owner  of  land  of  his  own  property,  or  where  the  damages 
suffered,  although  by  possibility  attributable  to  the  wrongful 
act  of  another,  wer^  too  remote  therefrom  to  justify  the  court 
in  treating  the  one  as  the  sequence  of  the  other.  The  case  be- 
fore us  belongs  to  neither  of  these  categories.  The  defend- 
ant's engine-house,  as  maintained,  was  a  palpable  nuisance, 
causing  special  injury  to  the  plaintiff,  for  which,  by  the  gen- 
eral rule  of  the  common  law,  she  has  a  right  of  action.  The 
defendant,  however,  does  not  i*ely  for  its  justification  upon  the 
ordinary  rule  governing  the  rights  of  adjoining  proprietors, 
but,  as  we  have  said,  rests  upon  the  claim  that  the  legislature 
has  authorized  the  acts  of  which  the  plaintiff  complains,  and 
has,  therefore,  made  that  lawful  which  otherwise  might  be  un- 
lawful, and  has  taken  away  any  remedy  which  the  plaintiff 
otherwise  might  have  had.  It  is  undoubtedly  true  that  there 
are  cases  in  which  the  legislature  in  the  public  interest  may 
authorize  and  legalize  the  doing  of  acts  resulting  in  consequen- 


1886.J       OoGSWBLL  V.  N.  Y.,  N.  H-  &  H.  R.  R  Co.  19 

opinion  of  the  Court,  per  Andrews,  J. 

tial  injury  to  private  property,  without  providing  compensation, 
and  as  to  which  the  legislative  sanction  may  be  pleaded  in  bar 
of  any  claim  for  indemnity.  Indeed  such  is  the  transcendent 
power. ot  Parliament,  that  it  is  the  settled  doctrine  of  the 
English  law  that  no  court  can  treat  that  as  a  public  or  private 
.  wrong  wliich  Parliament  has  authorized,  and  consequently,  as 
stated  by  Blackburn,  J.,  in  Hamineramithy  etCj  liaUway  Co. 
V,  Brand  (4  H.  L.  Cas.  [Eng.  &  Ir.  App.J  171),  "the  person 
who  has  sustained  a  loss  by  the  doing  of  that  act  is  without 
remedy,  unless  in  so  far  as  the  legislature  has  thought  it 
proper  to  provide  for  compensation."  The  legislative  power  in 
this  country  is  subject  to  restrictions,  but  nevertheless  private 
property  is  frequently  subjected  to  injury  from  the  execution 
of  public  powers  conferred  by  statute,  for  which  there  is  no  re- 
dress. The  case  of  consequential  injuries  resulting  from  street 
improvements  authorized  by  the  legislature  is  a  familiar  ex- 
ample. In  Raddiff  v.  Mayor^  etc.  (mprd)^  which  is  a  leading 
case,  the  corpoi-ation  of  Brooklyn  laid  out,  opened,  and  graded  a 
street,  under  authority  contained  in  the  charter,  and  the  court 
held  that  in  the  absence  of  negligence,  the  city  was  not  liable 
for  consequential  damages  suffered  by  the  plaintiff  from  the 
sliding  down  of  his  land,  caused  by  the  cutting  down  of  the 
street,  and  thereby  removing  the  lateral  support.  The  court 
in  its  opinion  declared  that  it  had  never  been  considered  that 
consequential  damages  to  private  property,  resulting  from  tlie 
opening  and  improving  streets  or  highways,  or  other  work  of  a 
public  nature,  could  be  recovered.  The  case  has  been  frequently 
followed,  and  its  authority  completely  established  by  repeated 
decisions  in  this  State.  It  is  an  application  of  a  principle  well 
settled,  that  private  interests  must  yield  to  the  public  welfare, 
but  the  case  carries  to  the  utmost  limit  the  right  of  the  legis- 
lature, for  public  reasons,  to  interfere  with  private  property 
to  the  injury  of  the  owner,  without  making  compensation. 
The  case  of  Bellinger  v.  New  York  Centred  Railroad  Co. 
(23  N.  Y.  42)  is  another  case  frequently  cited  to  support 
the  claim  that  a  use  of  property  authorized  by  the  legislature, 
cannot,  in  the  absence  of  negUgence,  constitute  an  actionable 
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injury.  It  was  an  action  brought  for  the  flooding  of  the  plain- 
tiffs land  on  the  Mohawk  flats,  caused,  as  was  charged,  by  the 
turning  of  the  water  of  the  West  Canada  creek  out  of  its  natu- 
ral course,  by  an  embankment  constructed  for  the  use*  of  the 
railroad  over  the  low  lands  west  of  the  creek.  The  Utica  and 
Schenectady  Railroad  Company  (to  whose  rights  and  obliga- 
tions the  defendant  succeeded),  was  created  a  corporation  by 
chapter  294  of  the  Laws  of  1833,  with  power  to  construct  a  rail- 
road between  Schenectady  and  TJtica,  "  on  the  north  side  of  the 
Mohawk  river  as  far  as  the  village  of  Herkimer."  The  charter 
authorized  the  directors  to  locate  the  line  where  it  would  be 
most  advantageous  for  the  road,  and  file  a  certificate  of  location, 
and  the  charter  declared  that  the  line  so  located  should  be  deemed 
the  line  on  which  the  road  should  be  built.  The  company  located 
its  line  on  the  creek  at  the  point  in  question.  It  constnicted  a 
bridge  across  the  creek  five  hundred  feet  long,  and  also  left  a 
water-way  eighty-two  feet  wide  in  the  embankment,  for  the 
passage  of  water  in  time  of  flood.  The  freshet  which  flooded  the 
plaintiffs  land,  occurred  at  the  time  of  the  breaking  up  of  the  ice 
of  the  creek  in  the  spring.  It  was  shown  that  ice  and  water 
flowed  and  was  forced  upon  the  plaintiff's  premises  at  the  break- 
ing up  of  the  creek  in  1799,  and  again  in  1813,  and  on  three 
occasions  after  the  road  was  built,  between  1835  and  1866. 
There  was  some  evidence  tending  to  show  that  the  flooding  in 
question  was  occasioned  by  the  embankment,  and  the  want  of 
sufficient  apertures  for  the  passage  of  the  water.  The  plaintiff 
recovered  a  verdict  and  the  judgment  was  reversed  by  this  court, 
on  the  ground  of  the  rejection  of  evidence  offered  by  the  de- 
fendant, bearing  upon  the  point  whether  the  embankment  anli 
bridge  were  carefully  and  skillfully  constructed.  It  was  claimed 
by  the  counsel  for  the  plaintiff  that  this  was  an  immaterial  issue. 
The  court  in  its  opinion,  conceded  that  according  to  the  general 
rule  of  law,  if  the  structures  of  the  defendant  caused  the  injury, 
it  would  be  liable  .irrespective  of  negligence,  but  held  that  as 
the  company  was  authorized  by  statute  to  constnict  its  road 
across  the  creek  at  the  point  where  it  was  located,  it  was  liable 
only  for  such  consequences  as  were  attributable  to  a  failure  to 
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exercise  due  care  and  skill  in  executing  the  statute  authority. 
The  case  of  Bellinger  v.  New  Fork  Central  Rail/road  Cmn- 
pany  is  perhaps  the  strongest  case  to  be  found  in  our  re- 
ports, of  the  application  of  the  doctrine  that  a  statutory  author- 
ity  justifies  acts  which  otherwise  would  give  a  right  of  action. 
But  it  will  be  noticed  that  it  was  a  case  where  the  line  of  the 
road  was  fixed  by  the  charter.  It  was  necessary  in  construct- 
ing the  road  on  that  line,  to  cross  the  creek  on  a  bridge,  and 
the  low  lands  upon  an  embankment.  The  flooding  of  the  plain- 
tiffs premises  was  an  unusual  occurrence,  and  the  evidence  was 
very  slight  that  it  was  caused  by  the  structures  of  the  defend- 
ant. It  was  under  these  circumstances  that  the  court  reached 
the  conclusion  that  the  damages  suffered  by  the  plaintiff  were 
not  recoverable  in  the  absence  of  negligence  on  the  part  of  the 
defendant  in  the  construction  of  the  road. 

But  the  statutory  sanction  which  will  justify  an  injury  to 
private  property,  must  be  express,  or  must  be  given  by  clear 
and  unquestionable  implication  from  the  powers  expressly  con- 
ferred, so  that  it  can  fairly  be  said  that  the  legislature  contem- 
plated the  doing  of  the  very  act  which  occasioned  the  injury. 
This  is  but  an  application  of  the  resouable  rule  that  statutes 
in  derogation  of  private  rights,  or  which  may  result  in  imposing 
burdens  upon  private  property,  must  be  strictly  construed.  For 
it  cannot  be  presumed,  from  a  general,  grant  of  authority,  that 
the  legislature  intended  to  authorize  acts  to  the  injury  of  third 
persons,  where  no  compensation  is  provided,  except  upon  con- 
dition of  obtaining  their  consent.  This  construction  of  statu- 
tory powers,  applies  with  peculiar  force  to  grants  of  corporate 
powers  to  private  corporations,  which  are  set  up  as  a  justifica- 
tion of  corporate  acts  to  the  detriment  of  private  property. 
In  the  case  of  Gardner  v.  Tricstees  of  the  Village  of  New- 
hurgh  (2  Johns.  Cth.  162),  the  chancellor  granted  an  injunc- 
tion to  prevent  the  village  of  Newburgh  from  diverting  the 
water  of  a  stream,  under  an  act  of  the  legislature  which 
authorized  in  general  terms  the  taking  of  water  for  the  use  of 
the  village,  and  which  provided  for  compensation  to  the  owner 
of  land  on  which  the  spring  or  source  of  supply  was  situated, 
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but  made  no  provision  for  compensation  to  the  owner  of  land 
below,  through  which  the  stream  passed.  When  thi»  case  arose 
there  was  no  provision  in  the  Constitution  of  the  State,  pro- 
hibiting the  taking  of  private  property  for  public  use,  witliout 
compensation.  But  the  chancellor  held  that  the  making  of 
compensation  was  an  indispensable  attendant  of  the  exercise  of 
the  public  right,  and  what  is  more  material  to  our  present  pur- 
pose, he  declared  that  the  legislature  could  not  have  intended 
by  the  general  powers  conferred,  to  violate  or  interfere  with 
private  rights.  The  same  principle  is  stated  with  unnsual  force 
of  language  by  Chief  Justice  Marshall  in  United  States  v. 
Fisher  (2  Crancli,  390).  He  says :  "  Where  rights  are  infringed, 
where  fundamental  principles  are  overthrown,  where  the 
general  system  of  the  laws  is  departed  from,  the  legislative 
intention  must  be  expressed  with  irresistible  clearness  to  induce 
a  court  of  justice  to  suppose  a  design  to  effect  such  objects." 
What  may  be  a  sufficient  statutory  sanction  for  acts  which 
injuriously  affect  general  public  rights  or  individual  property 
is  illustrated  by  cases  which  hold  that  an  authority  to  construct 
a  railroad  and  use  locomotives  thereon,  takes  away  any  remedy 
by  indictment  or  private  action,  for  such  consequences  as  neces- 
sarily result  from  the  use  of  locomotives,  such  as  noise,  vibra- 
tion, etc.,  although  no  compensation  is  provided.  {Rex  v. 
Pease,  4  Barn.  &  Adol.  30;  Vaughan  v.  Taff  Vale  R,  Co.,  5 
Hurl.  &  Norm.  679 ;  Hammersmith  R^y  Co.  v.  Brand,  supra,) 
There  are  two  recent  English  cases  which  apply  with  great 
distinctness  the  principle  that  a  statutory  sanction  cannot  be 
pleaded  in  justification  of  acts  which  by  the  general  rules  of 
law,  constitute  a  nuisance  to  private  property,  unless  they  are 
expressly  authorized  by  the  statute  under  which  the  justifica- 
tion is  made,  or  by  the  plainest  and  most  necessary  implication 
from  the  powers  expressly  conferred.  These  are  the  cases  of 
HUl  V.  Managers  of  the  Metropolitan  Asylum  District 
(L.  R.,  4  Q.  B.  Div.  433 ;  S.  O.  on  appeal,  6  App.  Cas.  193), 
and  Truman  v.  London  c6  Brighton  Railway  Co.  (L.  R.,  25 
Ch.  Div.  423).  The  case  of  HiU  v.  Managers  of  the  Met- 
ropolitan Asylum  District  was  an  action  for  damages,  and  for 
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an  injonctioii  to  restrain  the  use  of  a  small-pox  hospital,  estab- 
lished by  the  defendants  under  direction  of  the  poor  law  board, 
under  authority  of  the  Metropolitan  Poor  Act  of  1867.  The  act 
of  Parliament  authorized  the  erection  of  asylums  for  sick, 
infirm  and  insane  paupers  in  Metropolitan  asylum  districts 
in  London,  to  be  designated  by  the  poor  law  board,  and  author- 
ized the  purchase,  leasing  or  fitting  up  of  buildings  for  that  pur- 
pose, and  the  act  referred  to  small-pox  ^patients  as  among  the 
class  of  persons  to  be  provided  fon  The  managers  under  the 
direction  of  the  poor  law  board,  erected  a  hospital  for  small-pox 
patients  near  premises  of  the  plaintijBE.  The  jury  found  that 
the  hospital  was  a  nuisance  occasioning  damage  to  the  plaintiff. 
The  court  on  the  hearing  granted  an  injunction,  and  the  case 
was  appealed  to  the  House  of  Lords,  where  it  received  great 
consideratlbn,  and  the  judgment  was  affirmed.  The  defendants 
justified  under  the  act  of  Parliament.  The  judges  pronouncing 
opinions,  conceded  that  according  to  the  settled  doctrine  of  the 
English  law,  if  Parliament  had  expressly  authorized  the  con- 
struction of  the  hospital  upon  the  very  site  where  it  was  located, 
its  use  in  the  manner  and  for  the  purpose  contemplated,  could 
not  be  restrained  by  injunction,  except  in  so  far  as  it  was  neg- 
ligent, although  such  use  should  constitute  a  nuisance  at  com- 
mon law,  and  no  compensation  would  be  due  in  respect  of  in- 
jury to  private  rights,  unless  provided  for  in  the  act.  But  it  was 
held  that  the  statutory  sanction  sufficient  to  justify  the  creation 
of  a  nuisance,  must  be  express;  that  the  particular  land  or  site 
for  the  hospital  must  have  been  defined  in  the  act,  or,  as  held 
by  one  of  the  judges,  it  must  appear  that  the  act,  while 
defining  certain  general  limits,  could  not  be  complied  with 
at  all  without  creating  a  nuisance,  and  that  the  erection  of  the 
hospital  at  the  particular  place  was  made  imperative.  In 
the  House  of  Lords,  opinions  were  pronounced  by  Lord  Chan- 
cellor Sblbobne,  Lord  Blackbuen  and  Lord  Watson,  all 
concurring  in  substantially  the  same  view.  Lord  Watson 
said :  "  If  the  order  of  the  legislature  can  be  implemented  with- 
out nuisance,  they  cannot,  in  my  opinion,  plead  the  protection 
of  the  statute ;  and  on  the  other  hand,  it  is  insufficient  for  their 
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protection  that  what  is  contemplated  by  the  statute  cannot  be 
done  without  nuisance,  unless  they  are  also  able  to  show  that 
the  legislature  has  directed  it  to  be  done.  Where  the  terms  of 
the  statute  are  not  imperative,  but  permissive,  when  it  is  left 
to  the  discretion  of  the  persons  empowered  to  determine  whether 
the  general  powers  committed  to  them  shall  be  put  into  execu- 
tion or  not,  I  think  the  fair  inference  is  that  the  legislature  in- 
tended that  discretion  to  be  exercised  in  strict  conformity  with 
private  rights,  and  did  not  intend  to  confer  Ucense  to  commit 
nuisance  in  any  place  which  might  be  selected  for  the  purpose." 

The  case  of  Truman  v.  Loendon  &  Brighton  Railway 
Company  was  also  an  action  for  damages  and  for  an  injunction 
to  restrain  a  nuisance  created  by  the  maintenance  by  the 
defendant  of  cattle-yards  at  its  station  at  East  Oroyden.  The 
defendant  was  authorized  by  its  charter  to  purchaJie  lands  in 
such  places  as  it  should  deem  eligible  for  the  purpose  of  pro- 
viding station  yards  for  loading  and  unloading  cattle,  etc.  It 
purchased  lands  for  that  purpose  adjoining  its  East  Croyden 
station  but  near  the  dwelling  of  the  plaintiff.  The  court 
found  that  the  company  acted  bona  fide  in  selecting  the  site 
and  conducted  the  business  with  all  practicable  care,  but  also 
found  that  it  created  a  nuisance  to  the  plaintiff  and  granted 
the  injunction.  The  case  arose  after  the  decision  in  Hill  v. 
Managers  of  ths  Metropolitan  Asylum  District^  and  was 
decided  upon  the  principles  there  laid  down.  The  court  con- 
strued the  charter  as  not  conferring  express  authority  upon 
the  company  to  locate  the  cattle-yards  at  the  place  in  question. 
It  is  manifest  that  these  cases,  if  well  decided,  completely  answer 
the  defense  in  the  present  case.  (See,  also,  Queen  v.  Brad- 
ford Nav.  Co.,  6  B.  &  S.  631 ;  Atty.-Genl.  v.  Colney  Hatch 
Lunatic  Asylum,  L.  R.,  4  Ch.  App.  147 ;  Hooker  v.  N,  H,  <& 
N  Co,,  14  Conn.  146 ;  S.  6%  15  id.  312.) 

The  authority  conferred  upon  the  defendant  by  the  sixth 
section  of  the  act  of  1848,  to  run  its  trains  over  the  Harlem 
railroad,  was  not,  however  broadly  construed,  a  legislative  sanc- 
tion to  commit  a  nuisance  upon  private  property.  The  author- 
ity expressly  given  was  not  absolute,  but  conditional  upon 
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obtaining  the  consent  of  the  Harlem  railroad.  It  conld  not  be 
known  by  the  legislature  that  the  building  of  an  engine-house 
would  necessarily  interfere  with  private  rights.  However  nec- 
essary it  may  be  for  the  defendant  that  its  engine-house  should 
be  located  where  it  is,  this  constitutes  no  justification  for  the 
injury  suffered  by  the  plaintiff,  nor  is  it  any  answer  to  the 
action  that  it  exercises  all  practicable  care  in  its  management. 
It  may  have  the  right,  which  it  claims,  to  acquire  land  by  pur- 
chase for  the  accommodation  of  its  business,  but  it  must  secure 
such  a  location  as  will  enable  it  to  conduct  its  operations  with- 
out violating  the  just  rights  of  others.  Public  policy  indeed 
requires  that  in  adjusting  the  mutual  relations  between  railroad 
companies  and  individuals,  courts  should  not  stand  upon  the 
assertion  of  extreme  rights  on  either  side,  but  in  this  case  the 
facts  leave  no  room  for  doubt  that  the  plaintiff  has  suffered  a 
substantial  and  unauthorized  injury. 

The  case  of  Baltimore  dk  Potomac  Railroad  Co.  v. 
Fifth  Baptist  Church  (lOS  U.  S.  317)  fully  supports  the  con- 
clusion we  have  reached  in  this  case,  and  the  able  opinion  of 
Mr.  Justice  Field  in  that  case  vindicates  the  right  of  private 
property  to  protection  against  substantial  invasions  under  color 
of  corporate  franchises. 

The  judgment  should  be  reversed  and  a  new  trial  ordered. 

All  concur. 

Judgment  reversed, 


The  Equitable  Co-operative  Foundry  Oompaity,  Eespond- 
ent,  V.  Annette  O.  Hebsee,  as  Executrix,  etc.,  Appellant. 

The  burden  of  ehowing  error  in  the  ooncluslons  of  a  referee  is  upon  the 
appellant,  and  this  court  wUl  not,  for  the  purpose  of  reversing  a  judg- 
ment  entered  upon  a  referee's  report,  look  into  the  evidence  to  supply  a 
fact  not  found  ;  it  is  only  for  the  purpose  of  sustaining  a  judgment  that 
it  may  do  this. 

The  mere  bringing  of  an  action  for  the  price  of  goods  sold  is  not  a  bind- 
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ing  election  of  remedies,  or  a  waiver  of  a  right  to  rescind  tlie  sale  on  the 
ground  of  fraud,  anless  the  action  was  brought  ^with  knowledge  of  the 
fraud. 

(Submitted  February  5, 1886 ;  decided  October  5,  1886.) 

.  Appeax  from  judgment  of  the  General  Term  of  the  Su- 
premo Court,  in  the  fourth  judicial  department,  entered  upon 
an  order  made  May  30,  1884,  which  affirmed  a  judgment  in 
favor  of  plaintiff,  entered  upon  the  report  of  a  refere^.  (Re- 
ported below,  33  Hun,  169.) 

This  action  was  brought  to  recover  damages  for  the  alleged 
conversion  of  a  number  of  stoves. 

The  stov^  in  suit  were  sold  by  defendant  to  the  firm  of 
Fisher  &  Co.,  the  sale  having  been  induced  by  fraudulent  rep- 
resentations made  by  a  member  of  the  firm  as  to  its  responsibil- 
ity. Plaintiff  sought  to  rescind  the  contract  of  sale  on  the 
ground  of  the  fraud ;  it  demanded  the  stoves  of  defendant's 
testator,  who  claimed  title  under  a  sale  on  execution  against 
members  of  the  firm,  and  on  refusal  to  deliver,  this  action  was 
brought. 

The  facts  material  to  the  questions  discussed  are  stated  in  the 
opinion. 

G.  A.  Serogga  for  appellant.  The  plaintiff  having  full 
knowledge  of  the  fraud  alleged  in  the  complaint  herein  when 
it  commenced  the  action  against  Fisher  &  Whiting  on  the 
contract  of  goods,  thereby  elected  to  waive  the  fraud,  affirm 
the  contract  and  rely  on  that  remedy.  (6  Bac.  Abr.,  Elect. 
431 ;  Morris  v.  R^ifard,  18  N.  Y.  352 ;  4  T.  R  212;  8  Alb. 
Law  Jour.  303 ;  LiiOejield  v.  Brown,  1  Wend.  404, 405  ;  McEi- 
voy  V.  ManciuSy  13  Johns.  1^22 ;  Rawaon  v.  Turner,  4  id.  469  ; 
Broion  v.  LMefieU,  7  Wend.  454;  affirmed,  11  id.  467; 
Sanger  v.  Wood,  3  Johns.  Ch.  416 ;  Maaaonw.  Bovet,  1  Den. 
69 ;  Kinney  v.  Kieman,  49  N.  T.  164,  174  ;  Wright  v. 
Pierce,  4  Hnn,  351,  353 ;  Roth  v.  Palmer,  24  Barb.  652 ; 
Eughea  v.  Yt.  Copper  Min.  Co.,  72  N.  T.  207,  209 ;  Smith 
V.  Knapp,  30  id.  581,  591 ;  Lloyd  v.  Brewster,  4  Paige's  Ch. 
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537,  541 ;  Bigelow  on  Estoppel,  578,  581 ;  Pomeroy  on  Rem- 
edies,  570,  574,  584,  801 ;  Herman  on  Estoppel,  461, 463, 464, 
§  471 ;  Benedtct  v.  Bk.  of  Gam.,  3  Daly,  171.)  By  merely 
bringing  the  action  on  the  contract  the  plaintiff  adopted  his 
remedy  and  waived  the  tort.  (2  Coke,  36 ;  Eenney  v. 
Eieman,  49  K.  T.  164;  Roderfnund  ^.  Cla/rky4:6  id.  354; 
Moms  V.  Beafordy  18  id.  537 ;  Wright  v.  Pierce,  4  Hun,  851; 
BoAJoson  V.  Turner,  4  Johns.  469  ;  Herman  on  Estoppel,  468, 
464,  §  471 :  467,  §  476 ;  Bigelow  on  Estoppel,  678.) 

Geo.  H.  Humphrey  for  respondent.  The  suit  brought  in 
May,  1877,  was  not  available  as  a  defense  to  this  action.  {MU- 
ler  V.  Momiae,  6  Hill,  114 ;  Bayce  v.  BurTce,  42  Barb.  655  ; 
Stowell  V.  Chamberlain,  60  N.  Y.  272,  276 ;  Dawley  v.  Broum, 
79  id.  390-396.) 

Rapallo,  J.  The  point  is  elaborately  and  ably  discussed  in 
the  opinion  of  Smith,  P.  J.,  at  General  Term,  that  the  bring- 
ing of  the  action  by  the  plaintiff  against  Fisher  &  Whiting  for 
the  contract  price  of  the  goods  sold  to  them,  was  not  an  election 
to  affirm  the  contract,  which  was  final,  and  precluded  the  plain- 
tiff subsequently  bringing  this  action  in  disaffirmance  of  the 
contract,  because  the  first  action  was  abandoned  and  discon- 
tinued before  tnal  or  judgment,  and  no  provisional  remedy  or 
other  benefit  was  obtained  by  the  plaintiff  therein,  nor  was  the 
position  of  the  parties  changed  thereby. 

We  do  not,  however,  deem  it  necessary  to  pass  definitely 
upon  that  point,  for  the  reason  that  there  appears  in  the  case 
no  finding  or  request  to  find  that,  at  the  time  of  the  bringing 
of  the  action  on  the  contract,  the  plaintiff  had  knowledge  of 
tie  fraud  which  entitled  it  to  rescind  the  sale.  This  fact  was 
essential  to  put  the  plaintiff  to  its  election  of  remedies,  and  it 
should  appear  in  tne  findings,  of  fact,  to  disclose  error  in  the 
conclusion  that  the  bringing  of  the  action  was  not  a  waiver  of 
the  right  to  disaffirm  the  contraj3t. 

The  burden  of  showing  error  in  the  conclusion  of  the  referee 
is  on  the  appellant,  and  nothing  is  better  settled  than  that  this 
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court  will  not,  for  the  purpose  of  reversing  a  judgment,  look 
into  the  evidence  to  supply  a  fact  not  found.  It  is  only  for 
the  purpose  of  aflBrming  a  judgment  that  the  court  will  look 
at  the  evidence  to  supply  a  fact  not  specified  in  the  findings. 

The  mere  bringing  of  the  action  for  the  price  of  the  goods, 
unless  it  was  brought  with  knowledge  of  the  fraud,  was  not  a 
binding  election,  or  a  waiver  of  the  right  to  rescind,  and  no 
error  in  the  conclusion  of  the  referee  is  disclosed  by  the  record. 

The  point  made  in  the  dissenting  opinion  of  Ba.rkbb,  J.,  at 
General  Term,  that  the  finding  of  the  referee  that  before  the 
commencement  of  this  action  the  plaintiff  demanded  of  the 
defendant  possession  of  the  goods,  and  the  defendant  refused  to 
surrender  them,  is  unsupported  by  the  evidence,  is  not  available 
to  the  appellant  on  this  appeal.  If  the  finding  was  unsupported 
by  any  evidence,  it  was  an  error  of  law,  reviewable  in  this 
court ;  but  in  order  to  raise  the  point  here,  it  was  necessary 
that  the  finding  should  have  been  excepted  to,  and  the  case 
contains  no  such  exception. 

The  other  points  are  fully  discussed  and,  I  think,  properly 
disposed  of  in  the  prevailing  opinion  at  General  Term. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  afiirmed. 


Geobgb  Mabk  et  al.,  Bespondents,  v.  The  Hudson  Rfv^kb 
Bridgb  Company  at  Albany,  Appellant. 

PlaintifEs'  steam  ferry-boat  was  carried  by  floatiDg  ice  down  against  defend- 
ant's bridge  and  became  entangled  therein;  in  the  attempt  by  defendant 
to  extricate  the  boat,  a  span  of  the  bridge  was  pulled  down  upon  it,  caus- 
ing serious  injuries  thereto.  In  an  action  to  recover  damafipes,  held,  that 
the  boat,  in  the  position  it  was  placed,  became  a  nuisance,  which  the  de- 
fendant for  its  own  protection  had  a  right  to  remove,  yet  In  exercising 
that  right,  it  was  its  duty  to  use  ordinary  care  to  do  no  unnecessary  in- 
jury. 

The  court  declined  to  charge  in  express  terms  tbAt  the  defendant  was  not 
liable  unless  there  was  gross  negligence  on  its  part.  The  charge,  how- 
ever, was,  in  substance,  that  in  the  removal  of  the  boat,  defendant  wm 
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not  bound  to  use  the  highest  skill,  or  to  have  skilled  workmen  and  the 
best  appliances,  but  was  only  bound  to  have  ordinarily  careful  men  and 
such  appliances  as  the  statute  creating  it  required,  and  that  to  render 
defendant  liable,  the  jury  must  find  that  the  injury  was  caused  by  such 
acts  of  deirelessness  and  negligence  as  ordinarily  careful,  prudent  men 
intent  on  doing  their  own  work  properly  would  not  have  committed. 
ffeld  no  error;  that  the  charge  gave  a  sufficient  definition  of  the  degree 
of  negligence  necessary  to  be  shown. 

Also  Tield,  tliat  in  freeing  the  boat  from  the  span  of  the  bridge  which  fell 
upon  it,  plaintiffs  were  only  required  to  use  ordinary  diligence,  and  that 
if  by  the  use  thereof  they  could  not  have  done  this,  they  could  recover 
of  the  defendant  the  subsequently  accruing  damages. 

In  repairing  the  boat  some  improvements  were  made  therein*  The  gross 
amount  of  expenditures  was  shown  on  the  trial,  without  separating  the 
expenses  of  the  repairs  from  those  of  the  improvements.  Held,  a  re. 
f osal  to  charge  that  plaintiffs  could  recover  only  nominal  damages,  and 
could  recover  no  damages  for  the  loss  of  the  use  of  the  boat  while  being 
rexMiired,  was  not  error;  that  while  the  burden  of  proof  was  upon  plain- 
tiffs on  the  question  of  damages,  yet  as  the  evidence  showed  substantial 
damages  caused  by  defendant's  negligence,  the  failure  to  distinguish  as 
to  all  the  items  between  the  expenditures  thereby  incurred  and  those  for 
which  defendant  was  not  liable,  did  not  limit*the  recovery  to  nominal 
damages. 

M  9eem»  if  the  request  had  been  simply  to  charge  that  defendant  was 
only  liable  for  expense  of  repairs  or  loss  of  time,  which  were  affirmatively 
shown  to  have  been  caused  by  defendant's  negligence,  a  refusal  so  to 
charge  would  have  been  error. 

(Argued  February  5,  1886;  decided  October  5,  1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  entered  upon  an  order 
made  May  10,  1884:,  which  aflSrmed  a  judgment  in  favor  of 
plaintiffs,  entered  upon  a  verdict,  and  affirmed  an  order  deny- 
ing a  motion  for  a  new  trial. 

This  action  was  brought  to  recover  damages  for  injuries  to 
plaintiffs'  steam  ferry-boat  alleged  to  have  been  caused  by  de- 
fendant's negligence. 

The  boat  was  running  across  the  Hudson  between  Troy  and 
West  Troy.  On  April  8,  1872,  in  making  a  regular  trip  it 
was  caught  by  floating  ice  in  the  river  and  carried  down  against 
defendant's   bridge  and  became  entangled   therein.     In  the 


30  Mark  et  al.  v.  Hudson  River  Bridge  Co.        [Oct, 


Statement  of  case. 


attempt  to  remove  it  by  forcing  it  through  the  bridge,  a  span  of 
the  bridge  was  carried  away  and  fell  upon  the  boat,  inflicting 
serious  injuries. 

The  further  material  facts  are  stated  in  the  opinion. 

Matthew  Hale  for  appellant.  Negligence  may  consist  either 
in  the  careless  performance  of  obligation  assumed,  or  in  neg- 
lecting to  undertake  the  performance  of  obligations  imposed 
by  law.  (Shearm.  &  Redf.  on  Neg.,  §  4.)  Where  the  proxi- 
mate cause  of  damage  is  the  plaintifiTs  own  supineness  or  care- 
lessness, he  has  no  ground  of  action  against  the  defendant, 
even  though  the  primary  and  original  cause  of  the  damage  be 
the  defendant's  wrongful  act.  (Shearm.  &  Redf.  on  Neg., 
§§  10,  33.)  The  court  erred  in  refusing  to  charge  that  plaintiffs 
could  not  recover  if  their  boat  canne  in  contact  with  the  bridge 
through  their  negligence.  {Hicks  v.  Dom^  42  N.  T.  47; 
Austin  V.  iT.  J.  Stemriht  Oo.^  43  id.  75  ;  Shearm.  &  Redf.  on 
Neg.,  §  33 ;  Chicago,  etc.,  R.  R.  Go.  v.  Qoss,  17  Wis.  428.)  No 
allowance  should  have  been  made  for  the  loss  of  the  use  of 
the  boat  in  the  absence  of  proof  as  to  how  much  time  was  lost 
in  consequence  of  the  alleged  negligence  of  defendant. 
{Leeds  v.  Met.  Oas  L.  Cb.,  90  N.  Y.  26.)  The  court  erred  in 
refusing  to  charge  that  the  defendant  was  not  liable  in  this 
action,  unless  there  was  a  gross  negligence  on  the  part  of  its 
servants  in  the  removal  of  the  boat,  and  also  in  ife  charge  as 
to  the  degree  of  care  for  want  of  which  defendant  was  liable. 
{Coggs  v.  Berna/rd^  2  Ld.  Raym.  909 ;  Alexamder  v.  Oreene^ 
7  HiU,  533,  546,  660,  574;  Cleghorn  v.  N.  Y.  C.  dk  H.  R.  R. 
R.  Co.,  56  N.  T.  44 ;  First  Nat.  Bk.  v.  Ocean  Bk.,  60  id. 
278,  295 ;  PaUison  v.  Syracuse  Bk.,  80  id.  82.)  If  one  does 
an  act  of  pure  favor  for  another,  with  the  assent  of  the  latter, 
his  responsibility  to  him  is  reduced  to  the  duty  of  merely  slight 
care  and  diligence.  (Shearm.  &  Redf.  on  Neg.,  §  22 ;  Spooner 
V.  Matoon,  40  Vt.  300.) 

Isaac  Lawson  and  R.  A.  Pa/rmenter  for  respondents.  The 
fault  of  the  plaintiffs  in  allowing  their  boat  to  come  against 
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the  bridge,  if  they  were  in  fault,  would  not  justify  the  defend- 
ant in  sabsequently  doing  damage  to  the  boat  by  its  negligence, 
carelessness  or  recklessness,  or  that  of  its  servants  in  attempt- 
ing its  removal.  (Wood  on  Nuisance,  §§  730,  764,  767,  769 ; 
Cooper  V.  MaraliaU^  1  Burr,  260 ;  Harrower  v.  Hitson,  36  Barb. 
201 ;  State  v.  Kerrum^  2  Ames  [R.  I.],  497 ;  Gates  v.  BUncoe^ 
2  Dana  [Ky.],  158;  Dyer  v.  Depue,  5  Whart.  [Penn.]  684; 
Wright  v.  JUoore^SS  Ala,  594;  Moffat  v.  Br&a)€T^%  Gen.  [Iowa] 
348 ;  J^&rry  v.  FitzJum,  8  Adol.  &  Ellis,  775  ;  City  of  Indiamr 
apolia  V.  Miller^  27  Ind.  398 ;  Graves  v.  Shattuok^  35  N.  H. 
257 ;  Hicks  v.  Dom,  42  N.  Y.  47,  52,  54  ;'Babcock  v.  City^  etc., 
56  id.  268;  Tuff  v.  Warner,  6  0.  B.  [N.  S.]  573  ;  2  id.  740; 
Davis  V.  Mann,  10  Mees.  &  Wels.  546  ;  Scott  v.  DMin,  etc., 
JR.  R.  Co.,  Irish  0.  L.  P.  394 ;  3  Ohio  St.  172;  4  Ind.  94 ;  43 
Mo.  380 ;  38  Ala.  [N.  S.]  76 ;  9  Allen,  557 ;  3  id.  176.)  The 
fact  that  defendant,  or  its  agents  or  servants,  acted  in  good 
faith  would  furnish  no  justification  for  carelessness,  negligence 
or  recklessness.  {Hicks  v.  Dom,  42  N.  Y.  47.)  The  burden 
of  proof  was  clearly  upon  the  defendant,  in  case  the  jury 
should  find  the  defendant  was  guilty  of  negligence  in  pulling 
the  span  upon  the  boat,  both  upon  the  question  of  the  plain- 
tiffs' negligence  in  failing  to  .remove  the  span,  and  upon  the 
question  as  to  the  amount  of  damages  caused  by  the  failure  to 
remove  it.  {Howard  v.  Daly,  61  N.  Y.  371 ;  Hamilton  v. 
McPherson,  28  id.  77 ;  Costigan  v.  M.  dk  E.  R.  R.  Co.,  2 
Denio,  609 ;  DeBenedetti  v.  Ma/nchhi,  1  Hilt.  213 ;  Thomas  v. 
Kenyon,''!  Daly,  132.)  Under  the  circumstances  the  law  does 
not  require  strict  proof  of  the  exact  amount  of  damages  ap- 
portionable  to  each  party.  {Parkenheimer  v.  Van  Orden,  20 
Barb.  479 ;  Van  Steenherg  v.  Tobias,  17  Wend.  562 ;  Attch- 
muty  V.  Ham,  1  Denio,  495.)  The  jury  might  have  found 
that  the  damage  from  the  pulling  down  of  the  bridge  was 
caused  by  gross  negligence  or  willfully,  and  in  such  case  if  the 
amount  of  damage  sustained  could  not  have  been  accurately 
determined,  the  wrong-doer  must  bear  the  burden  of  such  dif- 
ficulty.      (Shearm.    &    Redf.    on      Neg.,     §     594;      Leeds 
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V.  Amherst,  20  Beav.  239.)  Whether  such  a  degree  of  negli- 
gence as  gross  negligence  is  known  to  and  defined  in  the  law 
is  in  serions  doubt.  {Perkins  v.  N.  Y.  6'.  E.  R.  Co.,  24  N.  Y. 
206-7;  WiUa  v.  N.  Y.  G.  R.  R.  Co.,  id.  186;  New  World 
V.  Kings,  16  How.  [U.  S.J  474 ;    Uurton  v.  Dibbin,  2  Q. 

B.  646-661;  Wilson  v.  Bull,  11  Mees!  &  Wels.  113.)  If 
such  a  degree  of  negligence  is  known  to  and  defined  in  the 
law,  it  is  defined  to  be  and  is  "  the  want  of  even  slight  care 
and  diligence."  (Shearin.  &  Redf.  on  Neg.,  §  18;  Story 
on  Bailments,  §  17.)  Or  "the  want  of  that  care  which 
every  man  of  common  sense,  how  inattentive  soever,  takes  of 
his  own  property."  (Edwards  on  Bailments,  44.)  The  de- 
fendant liaving  undertaken  to  remove  the  plaintiffs'  boat,  as 
the  jury  might  hav4  found,  without  the  request,  consent  or 
permission  of  the  plaintiffs,  against  their  protest  as  to  the  man- 
ner in  which  it  was  being  done,  witHont  any  pretense  of  neces- 
sity for  the  haste  made,  and  without  allowing^  the  plaintiffs  a 
reasonable  time  for  consultation  or  preparation,  it  owed  to  the 
plaintiffs  in  the  work  of  removing  the  boat,  not  such  slight 
care  and  diligence  as  the  absence  of  which  constitute  gross 
negligence,  but  such  care  and  diligence  as  a  reasonable,  pru- 
dent and  careful  person  would  exercise.  {Hicks  v.  Dorn,  42 
N.  Y.  54 ;  Richmond  v.  Danville  R.  R.  Co,,  31  Gratt.  812 ; 
Radley  v.  Z.  <&  N.  W.  Railway  Co.,  L.  R.,  1  App.  Gas. 
754;  Trow  v.  Vt.  Cent.  R.  R.  Co.,  24  Vt.  487;  Penn  Co.  v. 
Sinclair,  62  Ind.  301 ;  S.  C,  30  Am.  Rep.  190.)  The  plain- 
tiffs were  only  bound  to  the  exercise  of  reasonable  care,  skill 
and  diligence,  and  were  not  bound  to  incur  any  hazard .  or  as- 
sume unusual  risks  to  obviate  the  consequences  of  the  defend- 
ant's acts.  {Reverts  v.  WhiU,  73  N.  Y.  380,  381 ;  Ham- 
ilton V.  McPherson,  28  id.  76,  77;    Bevier  v.  D.  <&  H. 

C.  Co.,  13  Hun,  259;  Shearm.  &  Redf.  on  Neg.,  §§  29, 
.31,  32,  34,  598.)  The  cost  of  repairs,  the  loss  of  the 
use  of  the  boat,  and  interest,  furnished  the  proper  measure  of 
damages.  (  Whitehall,  etc.,  Co.  v.  N.  J.  Steamboat  Co.,  51  N. 
Y.  369 ;  Miller  v.  Ej^.  Prop.  Line,  61  id.  312  ;  Harris  v.  I)., 
L.  (&  W.  R.  R.  Co.,  id.  657 ;  The  Catharine  v.   Dickinson, 


1886.]       Mark  et  al.  v.  Hudsok  River  Bridge  Oo.  33 

opinion  of  the  Coart,  per  Rafallo,  J. 

17  How.  [U.  S.  ]  170;  The  Granite  State,  3  Wall.  310;  7%^? 
Blossom,  Olcott,  188 ;  Buffalo,  etc.,  Turnpike  Co.  v.  (7%  of 
Buffalo,  58  N.  Y.  639.) 

Rapallo,  J.  The  first  point  made  by  the  appellant  on  this 
appeal  is  that  the  trial  court  erred  in  refusing  to  direct  the  jury 
that  the  plaintiffs,  upon  the  evidence  in  the  case,  were  not  en- 
titled to  any  recovery  against  the  defendant. 

The  injury  done  to  the  plaintiffs'  boat  by  coming  in  contact 
with  the  defendant's  bridge  was  not  shown  to  have  been  occa- 
sioned by  toy  fault  of  the  defendant,  and  whether  it  was  owing 
to  any  fault  on  the  part  of  the  plaintiffs  was,  upon  the  evidence, 
a  fair  question  for  the  jury.  That  question  was  material,  how- 
ever, only  with  respect  to  the  defendant's  counter-claim,  for  if, 
as  claimed  by  the  plaintiffs,  after  the  boat  had  become  entangled 
in  the  bridge,  the  method  adopted  by  Tanner,  the  superintend- 
ent of  the  bridge  company,  for  extricating  it  was  reckless  and 
displayed  a  want  of  ordinary  care,  and  caused  unnecessary  injury 
to  the  boat,  the  defendant  was  liable  for  the  unnecessary  in- 
jury, even  if  the  plaintiff  was  in  fault  in  getting  its  boat  in  that 
position.  Although  the  defendant  was  not  to  blame  for  the 
situation  in  which  the  boat  was  placed,  and  it  became  a  nuisance 
which  the  defendant  had  a  right,  for  its  own  protection,  to  re- 
move, yet  in  exercising  that  right  it  was  its  duty  to  use  ordi- 
nary care  to  do  no  unnecessary  injury  to  the  boat.  {Hicks  v. 
Dam,  42  N.  Y.  47.) 

It  was  claimed  on  the  part  of  the  plaintiffs  that  the  act  of 
Tanner,  in  causing  the  boat  to  be  pulled  by  main  force  through 
the  bridge  so  as  to  break  it  and  pull  the  span  of  the  bridge 
down  upon  the  boat,  was  a  reckless  act,  evincing  a  want  of  or- 
dinary care  and  prudence,  whereby  unnecessary  injury  was 
done  to  the  boat  as  well  as  to  the  bridge.  This  charge,  if 
substantiated,  was  sufficient  to  constitute  a  cause  of  action  for 
the  damage  thus  unnecessarily  inflicted.  There  was  evidence 
sufficient  to  authorize  the  submission  of  the  question  to  the 
jury,  and  consequently  the  court  committed  no  error  in  refus- 
ing to  charge  the  jury  that  the  plaintiffs,  upon  the  evidence 
SiCKBLS  —  Vol.  LVIII.  5 
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in  the  case,  were  not  entitled  to  any  recovery  against  the  de- 
fendant. 

The  daim  that  the  uncontradicted  evidence  in  the  case  showed 
that  Tanner,  and  the  men  working  under  him,  in  attempting 
to  effect  the  removal  of  the  boat  from  under  the  bridge,  were 
acting  at  the  request  or  with  the  consent  of  the  plaintife,  is 
not  sustained  by  a  reference  to  the  testimony.  The  trial  judge 
charged  the  jury  distinctly  that  if  Tanner  and  his  men  proceeded 
to  remove  the  boat,  either  upon  the  request  of  George  Mark 
(who  represented  the  plaintiffs),  or  with  his  consent  expressly 
or  impliedly  given  by  a  failure  to  object  to  their  proceedings, 
the  defendant  was  not  liable ;  that  the  men  who  did  the  work, 
although  generally  in  the  employ  of  the  defendant,  became  for 
that  service  the  servants  of  the  plaintiffs,  and  for  their  conduct 
the  defendant  was  not  responsible.  Without  recapitulating  the 
testimony,  we  think  that  upon  the  evidence  it  was  a  fair  ques- 
tion for  the  jury  whether  Tanner  and  his  men  were  acting  at 
the  request  of  Mark,  and  as  his  agents,  or  in  the  exercise  of  the 
right  of  the  defendant  to  free  the  bridge  from  the  obstruction, 
and  in  its  service.  The  verdict  necessarily  determined  that 
question  in  favor  of  the  plaintiffs. 

Exception  was  taken  to  the  refusal  of  the  judge  to  charge  the 
jury,  at  the  defendant's  request,  that  the  defendant  was  not  Ua- 
ble  in  this  action  unless  there  was  gross  negligence  on  the  part 
of  its  servants  in  the  removal  of  the  boat. 

It  is  true  that  the  judge  declined,  in  his  instructions  to  the 
jury,  to  use  the  term  "  gross  negligence  "  in  explaining  to  them 
the  degree  of  negligence  necessary,  under  the  circumstances  of 
the  case,  to  render  the  defendant  liable.  But  without  using 
that  term,  he  charged  them  very  fully  on  the  point,  and  de- 
scribed to  them,  in  his  own  language,  what  kind  of  negligence 
was  necessary  to  charge  them  with  damage.  He  charged  that 
the  boat  being  against  the  bridge  so  as  to  impede  and  obstruct 
its  use,  and  being  there  without  any  fault  on  the  part  of 
the  defendant,  it  was  the  duty  of  the  plaintiffs  to  remove 
it  at  the  earliest  possible  moment  and  to  be  extraordinarily 
diligent  in  that  removal ;  that  if  they  failed  in  that  duty  the 
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defendant  bad  the  right  to  remove  the  boat;  that  in  that 
removal  the  defendant  wa^  not  bound  to  use  the  highest  skill ; 
that  it  was  not  bound  to  have  skilled  workmen  and  the  best 
appliances  to  meet  the  emergency ;  that  it  was  only  bound  to 
have  ordinarily  careful  men  in  its  employ  and  such  appliances 
as  the  statute  creating  the  company  required  it  to  have,  and 
that  to  render  the  defendant  liable  they  must  find  that  the 
injury  was  caused  by  such  acts  of  carelessness  and  negligence 
as  ordinarily  careful  and  prudent  men,  intent  on  jioing  their 
work  properly,  would  not  have  committed  or  failed  to  perform ; 
that  if  they  found  that  the  defendant's  servants  were  not  doing 
the  work  at  the  request  of  the  plaintiffs  but  in  the  service  of 
the  defendant,  they  were  to  determine  whether  or  not  the  boat 
was  so  carelessly  and  recklessly  removed  that  the  careless  and 
reckless  removal  caused  tlie  injury. 

It  was  several  times  repeated  throughout  the  charge,  that 
the  defendant  was  not  liable  for  want  of  skill  fn  the  persons 
engaged  in  the  removal  of  the  boat,  but  only  for  the  commis- 
sion or  omission  of  some  act  whicJi  an  ordinarily  prudent  man 
would  not  have  committed  or  omitted,  and  for  reckless  conduct 
on  their  part. 

We  think  that  this  was  a  sufficient  definition  of  the  degree 
of  negligence  necessary  to  be  shown,  and  was  probably  more 
intelligible  to  the  jury  than  would  have  been  the  term  ''gross 
Diligence."  As  said  by  Allkw,  J.,  in  Mrat  Nat.  Bamk  v.  Ocean 
Nat.  BJc.  (60  N.  T.  295),  the  term  is  incapable  of  precise  defini- 
tion. It  depends  very  much  on  the  circumstances  to  which  the 
term  is  to  be  applied.  It  has  been  most  frequently  used  in  cases 
where  a  gratuitous  bailee  has  been  sought  to  be  made  liable  for 
loss  or  damage  of  property  intrusted  to  him,  the  general  rule  be- 
ing that  a  gratuitous  bailee  is  liable  only  for  gross  negligence. 
In  such  cases  the  term  has  been  defined  to  mean  the  want  of  that 
ordinary  diligence  and  care  which  a  usually  prudent  man  takes 
of  his  own  property  of  the  like  description.  {GibUn  v.  Mc- 
JUidlen,  L.  R.,  2  P.  C.  Cas.  818,  327.)  In  other  cases  it  is  said 
that  a  gratuitous  bailee  is  held  only  to  that  degree  of  diligence 
which  a  person  of  common  sense,  not  a  specialist  or  expert  in  a 
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particular  department,  should  exercise  in  such  department ;  and 
sometimes  it  is  defined  as  the  want  even  ot  slight  care  or  such 
as  even  an  habitually  careless  person  would  take.  (2  Whart. 
on  Neg.,  §  470.) 

In  2  Kent's  Com.  560,  gross  neglect  is  defined  to  be  the 
want  of  that  care  which  every  man  of  common  sense,  under 
the  circumstances,  takes  of  his  own  property,  citing  Jones  on 
Bailments,  118,  and  Gogga  v.  Bernard  (2  Ld  Raym.  909,  913). 

In  many,  cases  the  term  itself  has  been  condemned  as  incapa- 
ble of  being  usefully  applied  in  practice,  and  incapable  of  being 
accurately  defined.  {Hinton  v.  Dtbbinj  2  Q.  B.  646,  650 ; 
A^cst^n  v.  Manchester  Railway ^  11  Eng.  L.  &  Eq.  506,  513 ; 
Stea/mhoat  N&vo  World  v.  King,  16  How.  [U.  S.]  474;  Stover  v. 
Gowen,  18  Me.  177 ;  WUam  v.  Brett,  11  Mees.  &  Welsh.  113.) 

It  seems  to  us  that  the  jury  were  correctly  instructed  as  to 
the  rule  of  liability  in  this  case,  and  that,  under  the  circum- 
stances, the  exercise  of  such  ordinary  prudence  as  would  be . 
expected,  even  of  unskilled  persons,  was  not  too  stringent  a 
requirement,  in  view  of  the  serious  consequences  liable  to  ensue 
from  a  reckless  performance  of  the  work  in  which  the  defend- 
ant's servants  were  engaged. 

In  Hicks  y.  Dom  (42  N.  T.  47),  where  a  boat  had  become 
an  obstruction  in  the  canal,  it  was  held  that  it  was  the  duty  of 
the  superintendent  to  remove  it,  and  that  he  had  no  right,  even 
if  it  had  become  a  nuisance,  to  destroy  it,  unless  such  destruc- 
tion was  necessary,  and  that  the  question  was  whether  the 
defendant  discharged  his  duty  as  a  reasonable,  prudent  and 
careful  man. 

According  to  the  testimony  of  the  plaintiflE,  Tanner  was 
warned  that  by  attempting  to  force  the  boat  through,  he  would 
bring  down  the  bridge,  but  that  nevertheless,  after  having 
failed  with  two  tugs  to  get  her  through  while  her  gallows 
frame  was  in  contact  with  the  south  chord  of  the  span,  he 
obtained  a  third  boat,  and  with  the  united  power  of  the  three 
broke  through,  bringing  the  span  of  the  bridge  down  upon  the 
boat  and  crushing  her  joiner  work,  upper  cabins  and  machinery. 

The  verdict  established  that  this  damage  was  caused  by  the 
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acts  of  Tanner  and  his  assistants^  and  that  their  acts  were  such 
as  even  nnskiUed  men,  of  ordinary  prudence,  would  not  have 
committed,  but  were  reckless.  A  cause  of  action  was  thus 
made  oat. 

But  further  questions  are  raised  which  affect  the  amount  of 
the  recovery.  There  was  a  great  conflict  in  the  evidence  as  to 
what  was  done  after  the  span  of  the  bridge  had  been  brought 
down  upon  the  boat.  The  defendant  contends  that  it  removed 
the  debris  and  made  the  boat  fast  to  the  wharf,  and  that  she 
afterward  drifted  away  and  sank,  and  that  it  is  not  liable  for 
the  damages  accruing  after  the  falling  of  the  span ;  while 
according  to  the  plaintiffs'  testimony  the  defendant  took  no 
measures  to  remove  the  span,  but  left  it  on  the  boat,  and  she 
was  sunk  thereby,  and  in  the  night  drifted  down  the  river. 

The  court  charged  the  jury  that  if  the  facts  were  as  claimed 
by  the  defendant  it  was  not  responsible  for  the  subsequent 
damages  but  only  for  those  which  flowed  directly  from  the  fall 
of  the  bridge ;  but  that  if  the  span  was  permitted  to  rest  upon 
the  boat  until  it  sank  by  the  weight  of  the  structure  and  then 
drifted  down  the  stream,  the  plaintiffs  could  recover  for  the 
subsequently  accruing  damages,  provided  that  they  themselves, 
by  the  use  of  ordinary  diligence,  could  not  have  relieved  the  boat. 
The  only  exception  taken  on  the  part  of  the  defendant  to  this 
portion  of  the  charge,  related  to  the  degree  of  diligence  which 
the  plaintiffs  were  bound  to  exercise  for  the  purpose  of  freeing 
the  boat  from  the  span  of  the  bridge  after  it  had  fallen  upon 
the  boat,  defendant  claiming  that  the  plaintiffs  were  bound  to 
use  extraordinary  diligence  for  that  purpose,  and  the  court 
holding  that  they  were  bound  to  use  ordinary  care  and  atten- 
tion in  protecting  their  property.  It  seems  to  us  that  if  the 
jury  found  that  the  defendant  had  wrongfully  pulled  the  span 
of  the  bridge  down  upon  the  boat,  nothing  less  than  want  of 
ordinary  care  on  the  part  of  the  plaintiffs  to  protect  their  boat 
by  relieving  it  of  the  burden,  would  absolve  the  defendant  from 
liability  for  the  damage  which  ensued. 

The  court  was  requested  by  the  defendant  to  charge  with 
reference  to  this  point,  that  the  plaintiffs  could  not  recover  for 
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any  damage  done  to  the  boat  atter  a  portion  of  the  bridge  was 
palled  upon  her,  for  the  reason  that  such  damage,  on  the 
uncontradicted  evidence  in  the  case,  might  have  been  pre- 
vented by  the  plaintiff. 

After  the  first  trial  of  this  case,  the  trial  judge  so  held  on  a 
motion  for  a  new  trial,  and  the  General  Term  affirmed  this 
holding.  It  was  mainly  based  on  the  testimony  of  the  plaintiff 
Mark.  Upon  a  new  trial  this  ruling  was  adhered  to  and  a  ver- 
dict was  rendered  for  those  damages  only,  which  accrued  from 
the  fall  of  the  span,  and  before  the  sinking  of  the  boat.  On 
appeal  by  the  plaintiffs  to  the  General  Term  the  judgment  en- 
tered on  that  verdict  was  reversed  and  a  new  trial  ordered,  on 
the  ground  that  on  the  second  trial  Mark  had  so  modified  his 
testimony,  given  on  the  first  trial,  as  to  raise  an  issue  of  fact  as 
to  whether  he  could  have  relieved  the  boat  of  the  fallen  span, 
and  on  the  third  trial,  which  is  the 'one  now  under  review,  his 
testimony  was  such  as,  in  our  judgment,  required  the  submis- 
sion of  that  question  to  the  jury,  and  it  was  accordingly  sub- 
mitted to  them,  with  the  instruction  that  if  they  found  that 
Mark  could,  with  the  exercise  of  ordinary  care  and  diligence, 
have  removed  the  debris  from  the  boat  and  saved  her  from  the 
subsequent  injuries,  the  defendant  was  not  Kable  therefor.  We 
think  this  branch  of  the  case  was  properly  disposed  of  by  the 
court. 

It  appears  that  after  the  boat  had  sunk,  she  was  raised  at  con- 
siderable expense  and  all  her  injuries  repaired,  as  well  those 
arising  from  her  original  collision  with  the  bridge,  as  those  ac- 
cruing afterward,  and  she  was  also  lengthened  beyond  her 
original  length,  and  much  time  was  consumed  in  all  these  opera- 
tions, they  having  extended  over  two  hundred  days,  during 
which  period  the  plaintiffs  lost  the  use  of  their  boat,  the  value 
of  which  was  proved  to  be  $40  per  day.  The  gross  amount 
of  the  expenditures  was  shovm.  The  expense  of  repairing 
the  injuries  from  the  collision,  and  the  expense  of  lengthening 
the  boat,  were  included.  The  jury  were,  under  the  charge,  left 
at  liberty  to  allow  interest  on  the  damages,  and  this  seems,  by 
the  defendant's  request  to  charge,  to  have  been  assented  to  by 
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it.  The  defendant  requested  the  court  to  charge  that  the  bur- 
den of  proof  was  upon  the  plaintiflEs,  as  well  upon  the  ques- 
tion of  damages  as  upon  the  question  of  negligence,  and  that 
if  plaintiffs  had  failed  to  show  what  damages  resulted  from  the 
alleged  negligent  acts  of  the  defendant,  and  to  distinguish 
them  from  damages  for  which  defendant  was  not  responsible, 
they  could  recover  only  nominal  damages. 

The  court  refused  to  charge  this  request,  and  we  think  prop- 
erly. It  was  too  broad.  The  first  part  of  the  proposition  was 
undoubtedly  correct,  but  the  testimony  clearly  showed  some 
substantial  damages  to  which  the  plaintiffs  were  unquestionably 
entitled,  if  the  issues  as  to  negligence  were  decided  in  their 
favor,  and  the  failure  to  distinguish  as  to  all  the  items  between 
damages  of  that  character,  and  those  to  which  the  plaintiffs 
were  not  entitled,  could  not  be  visited  on  the  plaintiffs,  under 
the  circumstances,  by  confining  their  recovery  to  mere  nominal 
damages. 

The  same  remark  is  applicable  to  the  exception  to  the  refusal 
of  the  judge  to  charge  that  there  was  no  evidence  in  the  case 
from  which  the  jury  could  determine  how  long  the  plaintiffs 
were  deprived  of  the  use  of  their  boat  by  reason  of  any  negli- 
gence of  the  defendant,  and  that,  therefore,  the  plaintife  were 
not  entitled  to  recover  any  damages  for  the  supposed  loss  of 
the  use  of  the  boat.  If  the  request  had  been  to  charge  that  the 
jury  could  only  allow  such  damages,  either  for  expenses  of  re- 
pairs or  loss  of  time,  as  were  affirmatively  shown  by  the  evi- 
dence to  have  been  caused  by  the  acts  for  which  the  defendant 
was  responsible,  a  different  proposition  would  have  been  pre- 
sented. 

It  is  very  evident  from  the  verdict,  that  the  jury  must  have 
distinguished  between  the  damages  for  which  the  defendant 
was  responsible,  and  those  which  were  attributable  to  the  mis- 
fortune of  the  plaintiffs  in  getting  their  boat  into  the  perilous 
position  in  which  she  was.  According  to  the  testimony  the  total 
expense  of  the  raising  of  the  vessel  and  of  the  repairs  was 
from  $9,700  to  $9,800,  and  the  total  loss  of  time,  two  hundred 
days,  which,  at  $40  per  day,  amounted  to  $8,000.     These  two 
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items,  with  interest  to  the  time  of  trial,  would  have  amounted 
to  nearly  $30,000,  and  all  that  was  specifically  shown  to  be  in- 
eluded  therein  for  damages  for  which  the  defendant  was  not 
responsible,  was  $2,400  for  lengthening  the  boat  and  about 
$900  for  repairs  of  damages  caused  by  the  collision  with  the 
bridge,  and  some  small  items.  It  is  obvious  from  the  amount 
of  the  verdict,  that  the  jury  did  not  proceed  on  the  theory  of 
charging  to  the  defendant,  in  the  first  instance,  the  total  loss, 
and  then  deducting  the  items  for  which  the  defendant  was 
shown  not  to  be  responsible,  thus  shifting  the  burden  of  proof. 
They  were  not  instructed  by  the  court  to  pursue  that  course. 

After  examining  the  numerous  other  exceptions  in  the  case, 
we  are  of  opinion  that  there  is  none  which  requires  a  reversal  of 
the  judgment,  and  it  should,  thei*efore,  be  affirmed,  with  costs. 

All  concur 


Judgment  affirmed. 
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Respondent. 

Where,  in  an  action  of  trespass  for  the  unlawful  taking  and  conversion  of 
personal  property,  it  appears  that,  at  the  time  of  the  taking  complained 
of,  plaintiff  was  in  actual  possession  thereof,  it  is  no  defense  to  show 
title  in  a  third  person,  defendant  must  connect  himself  in  some  way  with 
the  owner. 

In  such  an  action  it  appeared  that  S. ,  the  former  owner  of  the  property,  exe- 
cuted  a  chattel  mortgage  thereon  to  plaintiflTs  assignor.  B  subsequently 
made  a  general  assignment  for  the  benefit  of  creditors.  The  assignee  with 
the  consent  of  8.  surrendered  the  property  to  the  mortgagee,  from  whose 
possession  it  was  forcibly  taken  by  defendant,  who.  as  sheriff,  had  in  his 
hands  an  execution  against  S.,  issued  upon  a  judgment  rendered  after 
the  property  came  into  the  plaintiff's  possession.  HHd^  thaf  the  inval- 
idity  of  the  chattel  mortgage  did  not  justify  the  taking,  as  In  such  case 
the  title  was  in  the  assignee  of  S.,  and  proof  of  possession  in  plaintiff  was 
sufScient  to  sustain  the  action. 

(Submitted  April  16,  1886,  decided  October  5. 1886.) 
Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
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Coarty  in  the  fifth  judicial  department,  entered  upoR  an  order 
made  October  31,  1884,  which  affirmed  a  judgment  in.  favor  of 
defendant,  entered  upon  the  report  of  a  referee. 

This  was  an  action  in  trespass  to  recover  damages  for  the 
unlawful  and  forcible  taking  by  the  defendant  from  the  plain- 
tiffs' possession  and  the  conversion  to  his  use,  of  certain  horses 
and  other  personal  property  belonging  to  them. 

The  complaint  contains  the  usual  allegations  in  such  cases, 
and  the  defendant,  after  a  general  denial,  set  np  by  answer 
that  at  the  time  mentioned  in  the  complaint,  he  was  sheriff  of 
Erie  county,  and  in  that  character  did  the  acts  complained  of 
by  virtue  of  certain  executions  against  one  Shoemaker ;  that 
the  property  taken  by  him  was  not  the  property  of  the  plain- 
tiff, but  belonged  either  to  the  execution  debtor,  or  t9  one 
Allen  as  his  assignee,  and  who,  the  defendant  alleged,  resides 
in  this  State  and  is  a  necessary  party  to  the  action ;  he  also  al- 
leged a  lien  for  $91,  in  favor  of  Ailen  as  such  assignee,  for  the 
care,  etc.,  of  the  property,  and  its  payment  by  defendant. 
Some  other  matters  are  set  out,  but  they  are  not  material  upon 
this  appeal.  The  record  does  not  contain  the  evidence,  but 
from  the  report  of  the  referee,  it  appears  that  the  following 
facts  were  found  by  him :  On  the  Ist  day  of  January,  1880, 
said  Shoemaker  resided  in  the  city  of  Buffalo,  and  was  engaged 
in  the  manufacture  and  sale  of  ale  and  porter.  At  the  same 
time  one  Marvin  Cline,  of  the  same  city,  was  engaged  in 
the  manufacture  and  sale  of  malt.  Shoemaker  was  indebted 
to  Cline  in  a  large  sum  of  money  upon  certain  prom- 
issory notes  made  by  Shoemaker,  and  payable  to  the  order  of 
Cline,  and  he  then,  in  consideration  of  said  indebtedness,  exe- 
cuted to  Cline  an  instrument  in  writing,  wherein  he  transferred 
and  sold  to  him  certain  "goods,  chattels,  wares  and  merchan- 
dise," and  among  other  things,  the  property  described  in  the 
complaint,  upon  the  condition  as  expressed  in  said  instrument : 
"  that  if  the  party  of  the  first  shall  pay,  take  up  and  discharge 
the  said  promissory  notes  at  the  maturity  thereof,  and  if  he 
shall  pay  any  other  promissory  note  or  notes,  which  shall  be 
SicKELS  —  Vol.  LVIII.         6 
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indorsed  by  the  said  Marvin  Cline  at  his  request  and  for  his 
accommodation  *  *  *  then  and  in  that  event  this  in- 
strument shall  become  null  and  void,  and  of  no  effect  what- 
ever." At  the  time  of  its  execution  and  delivery,  it  was  agreed 
by  said  Cline,  and  understood  by  said  Shoemaker,  that  it  would 
not  be  filed  until  Cline  should  notify  him,  and  that  Shoemaker 
should  continue  to  carry  on  his  business  the  same  as  before, 
which  he  did  until  the  assignment  hereinafter  mentioned,  and 
Cline  did  not  take  possession  of  the  property,  but  the  same 
continued  in  the  possession  of  Shoemaker  up  to  about  the  20th 
day  of  July,  1880,  when  he  executed  a  general  assignment  to 
one  Allen,  for*  the  benefit  of  his  creditors,  except  so  far  as  said 
property  was  changed  by  Shoemaker  in  the  conduct  of  his 
business.  Within  a  day  or  two  after  the  delivery  of  this  instru- 
ment to  Cline,  he  delivered  it  to  the  plaintiffs,  "to  secure 
paper  of  said  Shoemaker  which  then  was  or  might  be  in  exist- 
ence,"  and,  on  the  11th  of  June  thereafter,  executed  to  them 
in  writing  an  absolute  assignment  of  all  his  interest  in  said  bill 
of  sale,  and  it  remained  in  their  possession.  Said  instrument 
and  assignment  were  filed  op  the  25th  day  of  June,  1880,  in 
the  office  of  the  clerk  of  Erie  county.  After  said  instrument 
was  delivered  to  Cline,  he  furnished  moneys  and  supplied  malt 
to  said  Shoemaker,  to  be  used  by  said  Shoemaker  in  his  busi- 
ness, and  said  Shoemaker  gave  to  said  Cline  therefor  certain 
promissory  notes.  Each  of  the  notes  were  made  by  said  Shoe- 
maker payable  to  the  order  of  said  Cline.  Cline  indorsed  and 
delivered  all  of  them  to  the  plaintiffs  herein,  in  the  usual  course 
of  business  and  for  a  valuable  consideration,  and  they  now  hold 
the  same.  On  the  20th  day  of  July,  1880,  the  plaintiffs  went  to 
the  place  of  business  of  Shoemaker,  in  the  city  of  Buffalo,  and 
there  found  Shoemaker  and  Allen,  his  assignee,  and  demanded 
and  took  possession  of  the  property  described  in  the  complaint 
herein,  under  and  by  virtue  of  the  said  instrument,  with  the  • 
permission  of  Shoemaker  and  Allen,  and  without  objection  on 
the  part  of  either  of  them,  and  the  plaintiffs  thereupon  caused 
said  property  to  be  advertised  for  sale,  under  and  by  virtue  of 
said  instrument.     After  the  making  and  delivery  of  said  instru- 
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rnent,  and  before  the  written  assignment  thereof  was  mado  by 
dine  to  phiintiffe,  Shoemaker  made  or  indorsed  to  the  Third 
National  Bank  of  Bofialo  certain  promissory  notes.  These 
same  were  not  paid  when  they  became  due,  and  judgments 
were  duly  recovered  thereon  by  said  bank  against  Shoemaker 
and  others,  and  iBxecutions  were  duly  issued  against  the  prop- 
erty of  the  judgment  debtors  to  the  defendant  as  sheriff  of  tlie 
county  of  Erie.  The  judgments  were  not  recovered  until  after 
the  plaintiffs  had  taken  possession  of  the  property  described  in 
the  complaint.  Defendant,  under  and  by  virtue  of  said  execu- 
tion, thereafter  levied  upon  and  took  possession  of  and  sold 
the  property  described  in  the  complaint,  which  was  then  of  the 
value  of  $6,043.75. 

As  conclusions  of  law  the  referee  found : 

First.  That  said  instrument  executed  by  Shoemaker  was 
void  as  against  the  Third  National  Bank  of  Buffalo  and  as 
against  creditors  of  and  purchasers  in  good  faith  from  said 
Shoemaker. 

Second.  That  the  plaintiffs  cannot  maintain  the  action,  and 
the  defendant  is  entitled  to  judgment  dismissing  the  complaint. 

Spencer  Clinton  for  appellants.  Possession  by  the  plaintiffs 
was  sufficient  to  enable  them  to  maintain  the  action,  the  defend- 
ant being  a  wrong-doer.  {Stowell  v.  Otisy  71  N.  Y.  .36  ;  Hen- 
dricks y.  Decker^  35  Barb.  298 ;  Southards.  Brenner^  72  N. 
T.  424,  427 ;  Brachett  v.  Ea/rvey^  25  Hun,  602 ;  Mc  Queen  y. 
BabcocJc,  41  Barb.  340 ;  Spring  v.  Short,  90  N.  Y.  558.)  The 
bank  not  having  made  its  lien  specific  by  judgment  and  execu- 
tion prior  to  the  filing  of  the  mortgage,  cannot  attack  its 
validity  on  the  ground  that  it  was  not  filed.  (2  R.  S,  70,  §  5  ; 
Fraisbee  v.  Thayer,  25  Wend.  396-8 ;  Van  Heusen  v.  EadcUff, 
17  N.  Y.  580,  584 ;  CoUin  Case,  12  Blatchf.  548  ;  77  id.  628; 
Ixme  V.  Kut2, 1  Keyes,  203,  214 ;  Kennedy  v.  Nait.  Tin.  BJc., 
23  Hun,  494,  496  ;  Eichs  v.  Williams,  17  Barb.  523  ;  Eale  v. 
Sweet,  40  N.  Y.  97.)  The  clause  in  the  mortgage  covering 
stock  in  trade  did  not  vitiate  it.  {Choitham  Nai,.  Bank  v. 
'  O'Brien,  6  Hun,  231 ;  BraclceU  v.  Ea/rvey,  91  K  Y.  214,  224.) 
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Adelbert  Moot  for  respondent.  The  bill  of  sale,  not  having 
been  followed  by  an  immediate  change  of  possession  in  the 
mortgagor,  is  fraudulent.  (2  Kent's  Com.  [12th  ed.]  527 ; 
Twyne^s  Cme^  1  Smith's  L.  Cas.  1,  note  {a)  592 ;  note  to 
same,  71;  Peiser  v.  ^Peticolds,  507  Ex.  32  Am.  Kep.  621; 
Sturtevant  v.  BaUard^  9  Johns.  337 ;  Doane  v.  Eddy^  16 
Wend.  523;  Randall  v.  Cook,  17  id.  53;  Oriawold  v.  Shd- 
don,  4:  N.  Y.  597 ;  Ghapin  v.  Shafer,  49  id.  407 ;  20  Alb.  L. 
J.  506.)  The  failure  to  file  the  bill  of  sale  (which  was  in  reality 
a  mortgage,  having  been  given  for  security  merely,  and  not  for 
the  purpose  of  transferring  title,  and  therefore  all  the  rules 
applicable  thereto,  being  applicable  to  it),  made  it  "  absolutely 
void  "  as  to  all  persons  who  became  creditors  (by  contract  or 
otherwise)  of  Shoemaker,  while  it  was  not  on  file.  (3.R. 
S.  [7th  ed.]  2249;  Thomas  on  Mort.  495;  Laws  of  1883, 
chap.  279,  ^  2;  Otis  v.  SiU,  8  Barb.  102;  Clark  v.  Oil- 
hert,  14  Weekly  Dig.  314 ;  Wood  v.  Lowery,  17  Wend. 
492 ;  Smith  v.  Acker,  23  id.  653  ;  Benedict  v.  Smith,  10  Paige, 
126 ;  Powers  v.  Freeman,  2  Lans.  127 ;  Hathway  v.  Hovyell, 
54  N.  Y.  97  ;  Steele  v.  Benham,  84  id.  634.)  The  mortgage 
is  void,  because  of  the  agreement  that  the  mortgagor,  or  vendor 
could  continue  to  use  the  property  as  his  own.  {Potts  v.  Hart 
99  N.  Y.  168;  Smith  v.  Cooper,  27  Hun,  565 ;  Gardner  v. 
McEwen,  19  N.  Y.  123 ;  Southard  v.  Beniier,  72  id.  429 
EdgeU  v.  Hart,  9  id.  213 ;  BrackeU  v.  Harvey,  91  id.  214 
DeloAoare  v.  Ensign,  21  Barb.  85 ;  Thomas  on  Mort.,  482 
Haven  v.  Jones,  7  Daly,  375  ;  Jones  on  Chat.  Mort.,  §  401 
Russell  V.  Wintie,  37  N.  Y.  591 ;  Doane  v.  Eddy,  16  Wend. 
523 ;  Ram^daU  v.  Cook,  17  id.  53.)  When  defendant  seized 
the  property  and  sold  it  upon  the  judgment  and  execution, 
based  upon  claims  of  a  creditor  which  were  intermediate  the 
giving  of  this  void  mortgage  and  the  plaintiff's  possession  ob- 
tained under  it,  he  did  a  lawful  act  and  his  defense  is  complete. 
{Thompson  v.  Yan  Vechten,  27  N.  Y.  568,  582;  Retcheyy. 
Stryker,  26  How.  Pr.  75 ;  28  N.  Y.  45 ;  Frost  v.  Mott,  34  id.  253 ; 
ParshaU  v.  Eggart,  54  id.  62 ;  Butcher  v.  Smartwood,  15  Hun, 
31 ;  Thomas  on  Mort.,  §  345.)    The  fact  that  plaintiffs  obtained 
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possession  under  and  by  virtue  of  their  void  mortgage,  one 
day  before  defendant's  levy  on  execution,  does  not  give  them  a 
cause  of  action.  (Jones  on  Chat.  Mort.,  §  246  ;  Stuart  v.  BeaUy 
7  Hun,  405 ;  68  N.  Y.  629  ;  Dutcher  v.  Smartioood,  15  Hun, 
31,  33 ;  Thompson  v.  Van  Veckten,  27  K  Y.  581 ;  Frost  v. 
Warren^  42  id.  204 ;  Crouse  v.  Frothingham^  97  id.  105 ; 
Dewey  v.  MoyeVj  72  id.  70 ;  Wagner  v.  Jones^  7  Daly,  355 ; 
affirmed,  77  N.  Y.  590.)  The  plaintiflEs  stand  in  no  better  posi- 
tion than  Cline  would  with  reference  to  their  title  and  chattel 
mortgage,  from  having  taken  the  mortgage  to  secure  Shoe- 
maker's notes,  received  in  the  ordinary  course  of  business  by 
indorsement  by  Cline,  before  maturity  and  Cline' s  indorse- 
ments. (  Wagner  v.  Jones^  7  Daly,  355 ;  77  N.  Y.  590 ;  3  H. 
S.  7th  ed.]  2249;  Laws  of  1833,  chap.  229,  §1;  Hem\, 
NichoU^  1  Salk.  289;  Carpenter  v.   Lmgon^  16    Wall.  273.) 

Danforth,  J.  Upon  these  facts  this  appeal  should  succeed. 
The  plaintiffs  were  in  actual  possession  of  the  property  when 
the  defendant,  against  their  will,  forcibly  seized,  removed  and 
sold  it.  This  was  enough  without  any  other  evidence  of  title 
to  maintain  the  action  (StoweU  v.  Otis^  71  N.  Y.  36),  except 
against  the  true  owner,  or  one  connecting  himself  in  some  way 
with  the  true  owner.  The  general  denial  does  not  avail  the 
defendant,  for  justiiication  is  not  admissible  under  it.  The 
only  defense  is  in  the  affirmative  answer,  which  sets  up  that 
the  property  seized  belonged  to  Shoemaker,  or  Levi  Allen 
as  his  assignee.  So  far  as  this  answer  merely  shows  title 
out  of  the  plaintiffs,  it  is  of  no  consequence.  If  the  title 
was  in  fact  in  Allen,  the  defendant  does  not  connect  him- 
self with  it.  He  must,  therefore,  rely  on  showing  title  in 
Shoemaker,  against  whose  property  only  he  has  execution. 
This  he  does  not  do.  On  the  contrary  the  answer  asserts  that 
Allen,  as  assignee  of  the  goods,  etc.,  of  Shoemaker,  is  a  neces- 
sary party  to  the  action,  but  no  steps  appear  to  have  been  taken 
to  bring  him  in,  in  accordance  with  this  averment.  The  referee 
in  substance  finds  that  on  the  20th  of  July,  1880,  and  before 
the  judgment  against  him  was  obtained,  Shoemaker  executed 
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a  general  assignment  of  all  his  property,  inclading  that  in 
question,  to  Allen  for  the  benefit  of  his  creditors,  and  by 
necessary  implication  also  finds  that  on  that  day  he  delivered 
possession  of  it  to  his  assignee,  for  he  says  Shoemaker  con- 
tinued in  possession  until  he  executed  the  assignment.  The 
assignee  is  not  a  party  to  the  suit,  and  the  defendant's  justifi- 
cation fails  because  he  shows  that  the  title  is  in  Allen, 
against  whom  he  has  no  claim.  It  is  conceded  that  if  the 
judgment  creditor  were  seeking  to  secure  the  avails  of  the 
mortgaged  property  by  proceedings  in  the  nature  of  a  credit- 
or's bill,  and  did  not  attack  the  assignment  as  well  as  the 
mortgage,  then  it  would  not  be  entitled  to  relief,  because 
a  judgment  setting  aside  the  incumbrance  by  mortgage  would 
not  afford  the  bank  any  relief,  as  the  property  or  the  avails  of 
it  would  belong  to  the  assignee,  and  so  it  was  held  by  us  in 
Spriru/  v.  Short  (90  N.  Y.  538).  The  form  of  the  action  is 
immaterial  where  the  same  facts  appear.  Here  they  do.  The 
respondent  argues  that  showing  title  in  Allen  will  not  enable 
the  plaintiffs  to  sustain  the  action  without  that  title  has  been 
transferred  to  them.  Doubtless  that  is  so.  They  did  not  need 
to  show  it.  Possession  was  enough,  prima  fwcie^  to  sustain 
the  action,  but  it  does  appear,  however,  that  possession  was 
taken  by  Allen's  permission.  Besides,  as  the  goods  when  seized 
by  the  defendant  were  in  the  actual  possession  of  the  plaintiffs, 
the  burden  was  upon  the  defendant  either  to  prove  title  in 
Shoemaker,  or  to  connect  himself  with  Allen's  title,  and  show 
that  the  taking  was  by  his  authority,  or  by  virtue  of  process  or 
right  acquired  through  legal  proceedings  .against  him.  {MerriM 
V.  Lyon^  3  Barb.  110;  Demick  v.  Chapman^  11  Johns.  132; 
Hurd  V.  West^  7  Cow.  752.)  Neither  of  these  things  were 
accomplished.  No  invalidity  is  found  as  to  the  assignment, 
nor  any  unwillingness  on  the  part  of  the  assignee  to  perform 
his  duty  under  it.  He  stands,  not  a  mere  representative  of 
the  debtor,  but  of  the  rights  of  creditors,  and  may  impeach  the 
assignor's  conveyances,  although  the  debtor  could  not  do  so. 
(Laws  of  1858,  chap.  314.)  So  also  as  the  title  to  the  property 
passed  to  Allen  by  the  assignment,  he  could  doubtless,  as  the 
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defendant's  counsel  says^  maintain  his  action  in  trover.  He 
could  do  so  because  be  was  the  general  owner.  Bat  so  also 
could  the  plaintiffs,  because  their  possession  was,  upon  the 
findings  of  the  referee,  by  the  permission  of  the  assignee. 
They  had  thus  a  special  properly,  or  interest  in  the  articles, 
and  a  recovery  by  either  would  be  a  bar  to  an  action  by  the 
other.  But  it  is  enough  to  defeat  the  justification  set  up  in 
this  action  that  at  the  time  the  defendant  levied,  the  judgment 
and  execution  debtor  had  no  right  or  interest  in  the  property, 
it  having  passed  from  him  by  the  prior  assignment  to  Allen  ; 
and  as  this  was  before  judgment,  so  of  course  it  was  before  exe- 
cution issued,  and  the  goods  were  neither  actuaUy  nor  con- 
gtructively  bound  by.  it.  (2  R.  S.  365,  §  13;  Code;  §  1405.) 
It  is,  therefore,  unnecessary  to  consider  other  questions  raised 
by  the  appellants,  or  anticipate  how  they  may  stand  upon  an- 
other trial. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

All  concur,  except  Finch,  J.,  dissenting,  Andrews,  J.,  not 
voting,  and  Millek,  J.,  absent. 

Judgment  reversed. 


GoBNELius    Vandeezbe,   ct   al.,    Respondents,    v.    Harmon 
Slingeri.and  et  al..  Appellants. 

Where  there  is  a  devise  or  beqaest  simpHeUer  to  one  person  absolutely,  and 
in  case  of  his  death  to  another,  it  is  a  settled  rale  of  construction  that  the 
words  of  contingencj  refer  to  a  death  in  the  life-time  of  the  testator. 

The  same  rale  applies  where  the  devise  over  is  not  dependent  npon  the 
event  of  death  simply,  but  upon  death  in  connection  with  some  collateral 
event,  as  death  without  issue  or  without  children,  etc. 

The  rule  in  the  latter  case  stands  more  upon  authority  than  reason,  and  the 
tendency  of  courts  is  to  lay  hold  of  slight  circumstances  to  vary  the  con- 
struction, and  give  effect  to  the  language  according  to  its  natural  import, 
as  referring  to  a  death  under  the  circumstances  mentioned,  happening 
either  before  or  after  the  death  of  the  testator. 

The  will  of  V.  devised  hia  real  estate  to  his  son  Cornelius,  **  subject  to  the 
proviso  hereinafter  contained."  After  various  legacies,  which  were  in  con- 
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sideration  of  the  devise  directed  to  be  paid  by  C.  within  two  years  after 
the  testator's  death,  the  will  contained  a  proviso  to  the  effect  that  if 
Cornelius  died  without  issue  then  the  estate  devised  to  him  should  go  to 
four  grandchildren  of  the  testator.  The  concluding  portion  of  the  clause 
is  as  follows  :  "  In  case  my  son  Cornelius  should  die  before  the  provis- 
ions  of  this  will  become  an  act  the  devisees  last  named  shall  perform 
and  fulfill  all  the  conditions  required  of  my  son  Cornelius  to  the  legatees 
named."  Cornelius  survived  the  testator,  but  died  without  issue.  In  an 
action  for  partition,  held,  that  the  words  "died  without  issue"  referred 
to  a  death  at  any  time,  whether  before  or  after  death  of  the  testator  ; 
that  Cornelius  took  a  conditional^  feCf  and  the  grandchildren  a  contingent 
interest  by  way  of  ezecuto^  devise,  which,  upon  the  happening  of  the 
contingency  provided  for,  was  converted  into  a  fee,  thereby  displacing  the 
conditional  fee. 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  third  judicial  department,  entered  upon 
an  order  made  November  26,  1883,  which  affirmed  a  judgment 
in  favor  of  plaintifis,  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term. 

This  was  an  action  for  partition.  The  facts  are  sufficiently 
stated  in  the  opinion. 

Nathaniel  G.  Moak  for  appellants.  The  second  clause  of 
the  will  devises  the  real  estate  —  not  a  mere  life  estate  —  abso- 
lutely to  his  son  Cornelius,  subject  to  the  proviso  hereinafter 
contained.  {Roaeboom  v.  Bosehoom^  15  Hun,  309.)  Since  the 
Revised  Statutes  this  gives  the  fee  without  adding  the  word 
'' heirs."  (1  E.  S.  748,  §  1;  Edm.  Stat.  699;  Roa^xxnnY. 
Rosehoom,  15  Hun,  314 ;  Bishop  v.  Bishop,  4  Hill,  188 ;  KeOy 
V.  Kelly,  5  Lans.  443 ;  affirmed,  61  N.  Y.  47  ;  Kirh  v.  Rich- 
an^dson,  32  Hun,  434,  435.)  Had  Cornelius  had  issue,  such 
issue  would  have  taken  no  estate  in  the  lands.  (^Posi  v.  Hover^ 
33  N.  Y.  593  ;  2  R.  S.  66,  §  52  ;  2  Edm.  Stat.  66.)  The  tenth 
clause,  providing  for  Cornelius  dying  without  issue,  refers  to 
his  so  dying  during  the  life-time  of  the  testator  only.  The 
clause  is  one  of  contingency  and  not  of  limitation.  {Kelly  v. 
Kelly,  5  Lans.  443-449 ;  affirmed,  61  N.  Y.  47,  50-51 ; 
McLaughlin  v.  Maher,  17  Hun,  215 ;  Gibson  v.  Walker, 
20  N.    Y.   476,   483;    Livingston  v.   Greene,   52  id.    124; 
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Embwry  v.  Shddon^  68  id.  233  ;  Converse  v.  Kellogg^  7  Barb. 
690  ;  OoodaJl  v.  McLean^  3  Bradf .  309  ;  Mocrre  v.  LyonSy  25 
Wend.  127-8 ;  O'Brien,  v.  Hervey,  2  Edw.  Ch.  249 ;  Cross-- 
man  v.  Fidds^  119  Mass.  170,  172;  Ahhott  v.  Bradstreet^  3 
Allen,  589 ;  WaugKs  Appeal^  78  Penn.  St.  436 ;  Stone  v. 
Nicholson,  27  Gratt.  [Va.]  17-18  ;  SneU  v.  Davis,  23  Grant's 
[CT.  C]  Ch.  132;  Leonard  v.  Kingsla/nd,  19  N.  T.  Week. 
Dig.  473;  67  How.  Pr.  431;  Kerr  v.  Bryan,  32  Han, 
51,  53 ;  In  re  Tallmadge,  20  N.  Y.  Week.  Dig.  69 ;  34 
Hon,  624 ;  61  N.  T.  47;  68  id.  227;  19  Week.  Dig.  161 ;  81 
N.  Y.  365  ;  91  id.  464 ;  52  id.  118 ;  In  re  Mohan,  32  Hun, 
73, 75  ;  Taggart  v.  Murray,  53  N.  Y.  233  ;  MicUey's  Ap- 
peal, 92  Penn.  St.  514 ;  Carroll  v.  But^tis,  15  Weekly  Notes 
of  Cases,  553,  567 ;  Voorhis  v.  Ba/nh,  10  Peters,  471 ;  Scott 
V.  Ouei^ey,  60  Barb.  163 ;  48  N.  Y.  106.)  By  holding 
that  the  grandchildren  were  merely  substitutional  in  ease  Cor- 
nelias died  before  the  testator,  with  no  issue  to  take,  every 
word  and  clause  of  the  will  is  simple  and  easily  understood,  can 
bo  literally  and  exactly  complied  with  without  any  departure 
from  the  plain,  obvious  and  primary  import  and  acceptation  of 
the  words  used.  (Wigram  on  Extr.  Ev.  [2d  Am.  ed.,  O'Hara's] 
55-6,  rules  13,  14 ;  id.  102.)  When  an  estate  is  given  in  one 
part  of  a  will  in  clear  and  decisive  terras,  such  estatiB  cannot  be 
taken  away.  {Rosehoom  v.  Rosehoom,  81  N.  Y.  356.)  The 
subsequent  words  or  provisions  if  repugnant  to  or  inconsistent 
with  the  first  provision,  will  be  held  void.  ( Van  Horn  v. 
CampheU,  3  East.  Rep'r,  428 ;  Caldwell  v.  Beaumont,  91  N. 
Y.  468  ;  Clark  v.  Leupp,  88  id.  218 ;  Jackson  v.  Bobbins^  16 
Johna.  537  ;  Jackson  v.  BvJl,  io  id.  19  ;  McDonald  v.  Walh 
grove,  1  Sandf.  Ch.  247.)  The  devisees  having  accented  the 
devise,  that  imposed  upon  them  a  personal  habiUty  and  duty 
to  pay  the  legacies  given  by  the  testator,  "without  reference  to 
the  fact  whether  the  property  devised  and  accepted  was  suflS- 
cient  for  that  purpose.  {Grutley  v.  Orzdley,  24  N.  Y.  130; 
reversing,  33  Barb.  250;  Harris  v.  Am.  Bib  <Si?(?.,  4Tran8.  A*pp. 
488-492;  Beard  v»  Horton,  1  Denio,  165;  Cipperly  v. 
Oipperly,  40  How.  Pr.  271-3 ;  Dumond  v.  Stringham,  26 
SiCKBLS  — Vol.  LVm.  7 
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Barb.  104 ;  Spraker  v.  Van  AUtyne,  18  Wend.  200,  204-9, 
212 ;  Barheydt  v.  Barheydt,  20  id.  576,  581 ;  Fox  v.  Phel^^ 
id.  437, 442  ;  affirming,  17  id.  393 ;  Mesich  v.  Ne^J),  7  N.  Y.  165, 
166 ;  Olmstead  v.  Olmsted^  4  id.  56-58  ;  Jackson  v.  Martim,^ 
18  Johns.  131 ;  Jackson  v.  Met^rill^  6  id.  185 ;  Madachlan  v. 
Maclachlam,^  9  Paige,  534,  537,  538  ;  Cook  v.  Holmes^  11  Mass. 
532.)  WJiere  a  will  gives  cross  remainders,  or  the  estate  to  a 
"  survivor  "  of  two  or  more  persons  living,  it  converts  what  oth- 
erwise would  be  a  fee  into  a  life  estate  from  "the  plain  and  forci- 
ble import  of  the  word  ^  survivor.'  "  In  such  case  the  time  of 
the  death  of  the  first  taker  is  fixed  not  with  reference  to  that 
of  the  testator,  but  of  some  other  designated  person  —  the  first 
taker.  (4  Kent's  Com.  201,  marg.  p. ;  Wilkes  v.  Ze(?n,  2  Cow. 
392 ;  Tedder  v.  Evertson,  3  Paige,  290  ;  Waldron  v.  Granimy 
6  Hill,  603  ;  Buel  v.  Southworth,  70  N.  T.  681 ;  NeUis  v. 
Nellis,  2  East.  RepV,  423  ;  Wilson  v.  Wihm,  32  Barb.  333-4 ; 
Den  V.  AUairey  20  N.  J.  Law,  6,  11 ;  BayUss  v.  PrescoU^  79 
Ky.  253.)  Cornelius  Vanderzee,  the  devisee,  took  a  fee,  be- 
cause the  attempted  gift  over  was  an  executory  devise.  (^Coe  v. 
Deioitiy  22  Hun,  428  ;  Lott  v.  Wycoff^  2  N.  T.  355 ;  Seaman 
V.  Harvey^  16  Hun,  71 ;  Campbell  v.  Yan  Home^  3  East. 
Rep'r,  84,  85 ;  Campbell  v.  Beaumont,  91  N.  Y.  464;  dark 
V.  Lmpy,  88  id.  228.) 

E.  Countryman  for  respondents.  The  testator  gave  to  his 
son  Cornelius  a  contingent  estate  in  fee,  subject  to  be  and 
which  was  reduced  to  a  life  estate  by  his  death  without  issue, 
and  the  fee  then  passed  to  the  grandchildren.  {Buel  v.  South- 
wi<)k,  70  N.  Y.  581,  585,  586;  NeUis  v.  NeUis,  99  id.  505, 
511,  512 ;  Kelso  v.  LoriUard,  85  id.  177 ;  Dumond  v.  String- 
ham,  26  Barb.  105 ;  Sherman  v.  Sherman,  3  id.  885,  387 ; 
BritUm  v.  Thornton,  112  TJ.  S.  626 ;  1  E.  S.  722,  §§  3,  5 ;  id. 
723,  §  13;  id.,  §  22;  id.  724,  §  34;  Hennessy  v.  Patterson, 
85  N.  Y.  100 ;  1  R.  S.  725,  §  27.)  The  death  mentioned  in 
the  provision  creating  such  estate  necessarily  refers  to  the  time 
of  his  dying  without  issue,  whenever  he  may  happen  to  die, 
in  the  condition  or  under  the  circumstances  expressed.     {Kdly 
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V.  Xelly,  5  Lans.  443, 448  ;  61  N.  T.  47;  JHoore  v.  Lyan^,  25 
Wend.  1 19 ;  Converse  v.  Kellogg^  7  Barb.  690 ;  Livmgsioji  v. 
Oreerie,  52  N.  Y.  118,  124;  Embury  v.  Sheldon,  68  id.  227 ; 
Buel  V.  Southwick,  70  id.  586 ;  Britton  v.  TJwmton,  112  U.  S. 
526,  532,  533 ;  3  Jannan  on  Wills,  590  [5th  Am.  ed.,  1881, 
from  4th  Lond.  ed.]  ;  Barnes  v.  Hathaway,  66  Barb.  452,  455 ; 
Hennessy  v.  Patterson,  85  N.  T.  92,  101,  104,  105 ;  Foley  v. 
Foley,  17  Hnn,  236,  238 ;  Kelso  v.  LoriUard,  8  Daly,  300, 
302  ;  85  N.  Y.  177  ;  Sherman  v.  Sherman,  3  Barb.  385 ;  Dvr 
mond  V.  Stringham.  26  id.  105,  114,  115,  116,  117;  In  re  N. 
T.,  L.  c&W.  R.  R^  Co.,  18  N.  Y.^Week.  Dig.  211 ;  Denny  v, 
KetteU,  29  Alb.  L.  J.  57 ;  HurVmrt  v.  Emerson,  16  Mass. 
241 ;  Hawley  v.  Northampton,  8  id.  3,  37 ;  Norris  v.  Beyea, 
13  N.  Y.  273,  284,  285  ;  TayUr  v.  Dodd,  2  T.  &  C.  92,  93.) 
The  charge  made  of  the  payment  of  the  legacies  upon  the 
devisee  did  not  enlarge  the  estate  of  Cornelius  to  an  absolute 
fee.  {NeUis  v.  Nellis,  99  N.  Y.  505 ;  Tanner  v.  Livingston, 
12  Wend.  83,  95 ;  Denn  v.  Slater,  5  D.  &  E.  335,  337 ;  Doe 
V.  Owens,  1  Barn.  &  Adol.  318 ;  Doe  v.  Wright,  2  id.  710 ; 
Bowers  v.  Porter,  4  Pick.  198,  204 ;  Lessee  of  Willis  v. 
Bucher,  4  Binn.  455,  464,  465 ;  Dixon  v.  Ramage,  2  W.  & 
S.  142,  144 ;  SpraJcer  v.  Van  Alstyne,  18  Wend.  200,  205 ; 
Barheydt  v.  Barheydt,20  id.  576,  581 ;  Fox  v.  Phelps,  17  id. 
393,  400 ;  Mesick  v.  Jf^ew,  7  N.  Y.  163,  165 ;  Ha^s  v.  Bible 
Soc.,  4  Trans.  App.  485,  492 ;  Dumond  v.  String/iam,  26 
Barb.  105,  110 ;  Cipperly  v.  Cipperly,  40  How.  Pr.  271  ; 
Loder  v.  Hatfield,  71  N.  Y.  92,  97 ;  Van  Dyke  v.  Emmons, 
34  id.  186 ;  Heard  v.  Horton,  1  Denio,  165,  167 ;  Jackson  v. 
MerriUj  6  Johns.  185,  193.)  The  devise  over  to  the  grand- 
children was  void,  because  it  was  limited  to  take  effect  upon  an 
indefinite  failure  of  issue.  (2  E.  S.  [6th  ed.]  1102,  §  22 ; 
Shermo/Th  v.  Sherman,  3  Barb.  385 ;  Norris  v.  Beyea,  13  N. 
Y.  274,  280 ;  Tyson  v.  Btahe,  22  id.  558,  563 ;  Rathlone  v. 
Dykemxin,  3  Paige,  9,  80  ;  Coe  v.  De  Wttt,  22  Hun,  428.) 

Andrews,  J.     The    sole    question    presented    is  whetlier 
Cornelius  Vanderzee  took  under  the  will  of  his  father,  Har- 
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iiion  Vanderzee,  an  estate  in  fee-simple  in  the  homestead 
farm,  or  a  fee  subject  to  a  conditional  limitation  in  favor  of 
the  four  grandchildren  of  the  testator,  named  in  the  will,  in 
the  event  of  the  death  of  Cornelius  without  issue.  The  testa- 
tor died  m  1840.  His  son  Cornelius  entered  under  the  devise 
and  continued  in  possession  of  the  farm  until  his  death  in  1876. 
The  plaintiflF  Cornelius  Vanderzee  is  one  of  the  four  grand- 
children named  in  the  will,  and  his  right  to  maintain  this  action 
depends  upon  the  nature  and  quality  of  the  title  which  the 
testator's  son  Cornelius  took  under  the  will  of  his  father.  The 
will  is  brief,  and  is  a  will  of  real  estate  exclusively.  The  tes- 
tator in  the  ^st  clause  directs  that  his  debts  and  funeral 
charges  shall  be  first  paid  out  of  his  estate  The  second  clause 
is  as  follows :  "All  my  real  estate  as  now  in  my  actual  posses- 
sion, being  my  homestead  farm,  situate  in  the  county  of 
Albany,  I  devise  to  my  son  Cornelius,  subject  to  the  proviso 
hereinafter  contained."  The  third  clause  directs  that  his  wife, 
if  she  survive  liim,  shall  have  an  ample  support  from  and  out 
of  the  estate  devised  to  Cornelius,  during  her  life.  The 
fourth^  fifths  sixth  ^  seventh  and  eighth  clauses  bequeath 
severally  to  his  three  daughters^  his  son  Teunis,  and  his  grand- 
son, Harmon  Slingerland,  money  legacies  amounting  in  the 
aggregate  to  $1,700.  The  ninth  and  tentii,  clauses  are  as  fol- 
lows :  "  Ninth.  The  legacies  above  mentioned  are  to  be  paid 
to  the  legatees  by  my  son  Cornelius,  in  consideration  of  my 
devising  unto  him  the  aforementioned  real  estate,  to  be  paid  to 
them  respectively  within  two  years  after  my  death.  Tenth,  In 
conclusion,  my  will  is  that  if  my  son  Cornelius  dies  without 
issue,  that  then  the  estate  herein  devised  to  him  shall  go  to  my 
grandcliildren  hereinafter  named :  Harmon  T.  Vanderzee, 
Cornelius  T.  Vanderzee,  sons  of  my  son  Tunis;  Harmon 
Slingerland,  son  of  my  daughter  Elizabeth,  deceased,  and  Har- 
mon Hough taling,  son  of  my  daughter  Eve,  share  and  share 
alike,  and  m  case  my  son  Cornelius  should  die  before  the  pro- 
visions of  this  will  become  an  act,  the  devisees  last  named  shall 
perfonn  and  fulfill  all  the  conditions  required  of  my  son  Cor- 
nelius to  the  legatees  named  in  this  my  will." 
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The  whole  question  is  whether  the  words,  "  if  my  son  Cor- 
nelias dies  without  issue,"  in  the  tenth  clause,  refer  to  the  event 
of  his  death  before  that  of  the  testator,  or  to  a  death  at  any 
time,  whether  before  or  after  the  testator's  death.  If  the  for- 
mer is  the  true  meaning,  the  gift  over  to  the  grandchildren 
was  substitutionary  merely,  depending  on  the  contingency  of 
the  death  of  the  primary  d^evisee  in  the  life-time  of  the  testa- 
tor, and  designed  to  prevent  a  lapse,  and  upon  that  construction, 
Cornelius  having  survived  the  testator,  the  contingency  upon 
which  the  grandchildren  were  to  take,  was  gone,  and  Cornelius 
tc>ok  an  absolute  fee.  If  on  the  other  hand  the  words  refer  to 
a  death  at  any  time  under  the  circumstances  mentioned,  then 
on  the  death  of  the  testator,  the  grandchildren  took  a  contin- 
gent interest  under  the  will,  by  way  of  executory  devise,  which 
on  the  death  of  Cornelius  without  issue,  was  converted  into  a  fee 
in  them,  thereby  displacing  and  subverting  the  conditional  fee 
before  that  time  vested  in  Cornelius.  It  has  been  claimed 
indeed  that  the  devise  to  CorneUus  was  of  a  life  estate  only, 
but  this  is,  we  think,  an  inadmissible  construction  of  the  devise. 
The  devise  was  in  terms  of  all  the  testator's  real  estate  in 
possession,  and  the  language  is  sufficient  both  at  common  law 
and  under  the  statute,  without  words  of  inheritance,  to  embrace 
the  fee  (1  R.  S.  748,  §  i),  and  the  gift  over,  in  the  event  only 
of  the  death  of  Cornelius  without  issue,  furnishes  the  strongest 
ground  of  implication  that  the  testator  intended  to  vest  in 
Cornelius  a  title  transmissible  by  descent  to  his  issue. 

It  is  said  by  Mr.  Jarman  (2  Jarm.  on  Wills,  752)  to  be  an 
established  rule  that  where  a  bequest  is  simply  to  one  person, 
and  in  case  of  his  death  to  another,  the  primary  devisee  surviv- 
ing the  testator,  takes  absolutely.  This  rule  applies  both  to 
real  and  personal  estate,  and  so  far  as  I  know  the  authorities  in 
this  country  uniformly  sustain  the  construction  that  where 
there  is  a  devise  or  bequest  simplioiter^  to  one  person,  and  in 
case  of  his  death,  to  another,  the  words  refer  to  a  death  in  the 
life-time  of  the  testator.  {Moore  v.  LyonSy  25  Wend.  119; 
KeUy  V.  EeUy,  61  N.  T.  47 ;  Brigga  v.  Shaw,  9  Allen,  510; 
Whitney  v.  Whitney ^  45  N.  H.  311.)    It  is  said  in  support 
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of  this  construction  that  as  death,  the  most  certain  of  all 
things,  is  not  a  contingent  event,  bnt  the  time  only,  the  words 
of  contingency  in  a  devise  of  the  character  mentioned,  can  be 
satisfied,  only  by  referring  them  to  a  death  before  a  particular 
period,  and  as  no  other  period  is  mentioned,  it  is  necessarily 
presumed  that  the  time  referred  to  is  the  testator's  own  death. 
(See  Edwards  v.  EdwcMrdSy  15  Beav.  357.)  We  think  this  con- 
struction, stands  more  strongly,  in  most  cases  at  least,  upon 
the  probable  intention  of  the  testator.  It  prevents  the  disin- 
heritance of  a  testator's  posterity^  which  would  often  happen 
if  a  death  of  the  primary  legatee  at  any  time,  was  held  to 
be  within  the  meaning  of  the  devise.  It  may  be  safely  as- 
sumed that  where  a  will  is  dictated  under  the  influence  of 
family  relations,  it  would  seldom  happen  that  a  testator  would 
intentionally  cut  off  the  issue  of  a  son  or  daughter  from  taking 
the  share  of  the  parent  in  his  estate,  for  the  benefit  of  collateral 
objects. 

There  are  casea  of  another  class  than  the  one  mentioned,  in 
which  an  alternative  limitation,  depending  upon  the  death  of  a 
primary  legatee  or  devisee,  is  also  held  to  refer  to  a  death  in 
the  life-time  of  the  testator,  although  the  cases  are  not  within 
the  reason  upon  which  the  construction  in  the  class  of  cases 
first  referred  to,  is  supported.  One  of  the  cases  of  the  second 
class  is  where  a  devise  is  made  to  A.,  and  in  case  of  his  death 
without  issue,  or  without  children,  or  without  leaving  a  lawful 
heir,  then  to  B.  It  is  manifest  that  the  event  on  which  the 
gift  over  Ib  to  take  effect,  is  distinctly  pointed  out,  and  is  un- 
certain and  contingent,  viz. :  death  without  issue,  etc.,  and  it  is 
not  necessaiy  in  order  to  give  effect  to  the  words  of  contin- 
gency, to  refer  the  death  to  one  happening  before  the  death  of 
the  testator.  So  also  such  a  construction  is  not  necessaiy  to 
prevent  the  disinheritance  of  issue,  for  it  is  only  in  the  event 
that  there  is  no  issue,  that  the  gift  over  is  to  operate.  It  is 
said  by  Mi\  Jarrnan  (2  Jarm.  783)  to  be  the  general  rule  that 
where  the  context  is  silent,  words  referring  to  the  death  of 
the  prior  legatee,  in  connection  with  some  collateral  event, 
apply  to  the  contingency  happening  as  well  after  as  before  the 
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death  of  the  testator.  It  will  be  observed  that  the  rule  as 
stated  by  the  learned  author  relates  to  personal  property  and  is 
deduced  from  the  later  English  eases  upon  the  construction  of 
bequests  of  personalty,  coupled  with  a  contingency,  which  seem 
to  have  modified  the  earlier  decisions.  But  where  real  estate 
is  devised  in  terms  denoting  an  intention  that  the  primary  dev- 
isee shall  take  a  fee  on  the  death  of  the  testator,  followed  by 
a  devise  over  in  case  of  his  death  without  issue,  it  has  I  think 
been  imiformly  held  in  England,  and  it  is  the  rule  supported 
by  the  preponderance  of  judicial  authority  in  this  country,  that 
the  words  refer  to  a  death  without  issue,  in  the  life-time  of  the 
testator,  and  that  the  primary  devisee  surviving  the  testator, 
takes  an  absolute  estate  in  fee-simple.  (Clayton  v.  Lmoe^  5 
Bam.  &  Aid.  636 ;  Oee  v.  Mayor  of  Manchester^  17  Adol. 
&  Ell.  [N.  S.]  737;  Woodbourne  v.  Woodboume,  23  L. 
J.  Ch.  336 ;  Doe  v.  Sparrow^  13  East,  359 ;  Quackenhoss  v. 
Ktngalandj  102  N.  Y.  128 ;  Livingston  v.  Greene^  62  id.  118; 
Embury  v.  Sheldon^  68  id.  227 ;  Waxigh^a  Appeal^  78  Penn. 
St,  436;  Mickley'a  Appeal,  92  id.  514.  But  see  Britton  v. 
Thornton,  112  IT.  S.  526.)  The  case  of  Quachinboss  v.  Kings- 
land,  was  that  of  a  devise  by  the  testator  of  the  residue  of  the 
real  and  personal  estate  to  "  my  son  Daniel  Kingsland,  and  to 
his  heirs,  but  in  case  my  son  Daniel  should  die  without  lawful 
issue,  I  give  and  bequeath  it  to  my  remaining  children,  share 
and  share  alike,"  and  it  was  held,  in  exact  conformity  with  the 
decisions  to  which  we  have  referred,  that  the  words  referred  to 
the  death  of  the  primary  devisee  in  the  life-time  of  the  testa- 
tor. This  rule  of  construction  in  this  class  of  eases  is  founded! 
in  part  upon  the  disinclination  of  the  courts  to  cut  down  a  fee/ 
once  given,  except  upon  clear  words,  but  rests  more  upon  am 
thority  and  precedent  than  reason^  for  it  is  by  no  means  certain 
that  It  was  not  the  intention  of  the  testator  to  control  and  pre  - 
vide  for  the  ulterior  devolution  of  the  title,  after  it  had  bee  i 
enjoyed  during  life  by  the  primary  devisee,  in  case  lie  then  diep 
without  issue,  and  such  a  construction  would,  it  would  seen^, 
give  effect  more  completely  to  the  language  used. 

But  the  rule  established  by  the  courts  applies  only  where  the 
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context  of  the  will  is  silent,  and  affords  no  indication  of  inten- 
tion other  than  that  disclosed  by  words  of  absolute  gift,  fol- 
lowed by  a  gift  over  in  case  of  death,  or  of  death  without  issue 
or  other  specified  event.  Indeed  the  tendency  is  to  lay  hold  of 
slight  circumstances  in  the  will,  to  vary  the  construction  and 
to  give  effect  to  the  language  according  to  its  natural  import. 
{Bud  V.  Southwick,  70  K  Y.  581 ;  NeUis  v.  NeUis^  99  id. 
505  ;  Hennesy  v.  Patterson^  85  id.  91, 92.)  In  these  and  other 
cases  which  might  be  cited,  the  court  found  in  the  context  in- 
dications of  intention  which  took  them  out  of  the  operation  of 
the  rule  to  which  we  have  referred.  We  are  of  opinion  that 
there  are  indications  in  the  will,  now  before  us,  that  the  testa- 
tor intended  that  the  gift  over  to  the  grandchildren  should  take 
effect  upon  the  death  of  his  son  Cornelius,  without  issue,  at 
any  time,  either  before  or  after  his  own  death,  and  that  the 
rule  of  construction  which  applies  to  the  words  "  death  with- 
out issue,"  when  standing  alone,  does  not  apply  to  the  will  in 
question.  The  gift  to  Cornelius  in  the  second  clause  of  the  will 
is  made  "  subject  to  the  proviso  hereinafter  contained."  Read* 
ing  this  clause  by  itself,  we  should  naturally  expect  to  find  in  a 
subsequent  part  of  the  will  some  condition  modifying  in  some 
contingency  the  estate  given  to  Cornelius,  and  while  the  condition 
might,  consistently  with  the  language  of  the  second  clause,  be 
either  precedent  or  subsequent,  the  more  natural  meaning  sug- 
gested by  the  words  "  subject  to  the  proviso  hereinafter  men- 
tioned," would  be  that  the  testator  intended  to  subject  the 
estate  in  the  hands  or  possession  of  Cornelius,  when  he  should 
take  it  under  the  will,  to  some  condition.  Looking  then  at 
the  tenth  clause,  we  find  a  condition  or  proviso  which  is  that 
on  the  death  of  Cornelius  without  issue,  the  estate  should  go 
over  to  the  grandchildren.  This  provision  in  the  tenth  clause, 
standing  alone,  would,  according  to  the  general  rule  of  con- 
struction, be  construed  as  referring  to  the  death  of  Cornelius, 
without  issue,  during  the  teetator's  life.  But  construed  in 
connection  with  the  natural  meaning  of  the  ^^ccttmZ  clause,  there 
is  color  for  a  conclusion  that  it  referred  to  a  death  either  before 
or  after  the  testator's.    But  more  satisfactory  evidence  that  the 
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testator  referred  to  a  death  at  any  time,  is  found  in  the  last 
paragraph  of  the  tenth  clause,  which  declares,  '*  in  case  my  son 
Cornelius  should  die  before  the  provisions  of  this  will  become 
an  act,  the  devisees  last  named  (the  grandchildren)  shall  per- 
form and  fulfill  all  the  conditions  required  of  my  son  ConieUus 
to  the  legatees  named  in  this  my  will."  It  seems  obvious  that 
the  duty  imposed  upon  the  grandchildren  by  this  clause,  was 
a  duty  to  be  discharged  by  reason  of  an  omission  or  default  of 
Cornelius  to  satisfy  the  legacies.  If  the  object  of  this  clause 
was  simply  to  impose  upon  the  grandchildren- the  duty  of  paying 
the  legacies  in  case  the  alternative  gift  took  effect  by  the  death 
of  Cornelius,  without  issue,  in  the  life-time  of  the  testator,  so 
that  thereby  they  became  primary  devisees,  the  testator  would 
naturally  have  expressed  his  intention  in  simple  and  clear 
language,  as  by  declaring  in  connection  with  the  gift  over, 
that  the  grandchildren  should  pay  the  legacies,  or  that  they 
should  take  the  land  subject  to  their  payment.  The  phrase 
''  in  case  my  son  Cornelius  should  die  before  the  provisions  of 
this  will  become  an  act,"  is  obscure.  But  it  is  to  be  observed 
that  Cornelius  had,  by  the  terms  of  the  ninth  clause,  two  years 
in  which  to  pay  the  legacies.  The  testator  must  be  assumed 
to  have  had  in  mind  two  contingencies,  (1)  that  Cornelius  might 
die  before  him,  without  issue,  or  (2)  after  him,  but  within  the 
two  years,  and  before  he  had  paid  the  legacies.  The 
last  paragraph  of  tlie  tenth  clause  was  inserted,  we  think, 
to  provide  for  both  contingencies,  and  the  burden  of  paying 
the  legacies  was  imposed  upon  the  ulterior  devisees,  in  case  of 
the  death  of  Cornelius  either  before  the  testator,  or  after  his 
death  and  within  the  two  years,  in  case  the  direction  for  their 
payment  should  then  be  unexecuted.  If  this  is  the  fair  con- 
struction of  the  clause,  then  it  is  clear  that  the  words  ^'  death 
without  issue,"  referred  to  a  death  at  any  time,  because  it  is 
inconceivable  that  the  testator  could  have  intended  that  the 
grandchildren  should  pay  the  legacies,  except  in  the  event  of 
their  taking  under  the  devise.  The  clause  is  not,  that  in  case 
Cornelius  dies  before  the  will  takes  effect,  then  the  grandchil- 
dren shall  pay  the  legacies,  but,  "  in  case  he  dies  before  the  pro- 
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visions  of  this  will  become  an  act,"  i.  e,^  before  he  shall  have 
paid  the  legacies.  The  legacies  were  an  equitable  charge  on 
the  land  {Harris  v.  My,  7  Paige,  421,  422.)  The  fact  that 
they  were  also  personally  charged  on  Cornelias  does  not,  we 
think,  require  us  to  hold  that  he  took  a  fee-simple.  The  cir- 
en  instance  that  a  devisee  is  personally  charged  with  the  pay- 
ment of  legacies,  is  a  fact  resorted  to  in  doubtful  cases,  in  aid 
of  the  construction  of  a  devise,  but  is  never  decisive  that  a 
fee  was  given  where  a  different  intention  is  disclosed. 

We  think  the  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Edgab  Munson  et  al.,  Appellants,  v.  The  Sybacitse,  Geneva 
AND  CoBNiNa  Bailboad  Compant  et  al.,  Bespondents. 

A  trastee  maj  not,  as  sach,  purchase  property  in  whleh  he  has  an  indi- 
vidual interest.  The  law,  in  such  case,  does  not  stop  to  Inquire  whether 
the  transaction  was  fair  or  unftilr,  but,  when  the  relation  is  disclosed, 
sets  aside  the  transaction,  or  refuses  to  enforce  it  at  the  instance  of  the 
cestui  que  trust. 

A  corporation,  lu  order  to  defeat  a  contract  entered  into  by  its  directors  on 
its  behalf,  in  which  one  or  more  of  them  had  a  private  interest,  is  not 
bound  to  show  tliat  the  influence  of  the  director  or  directors  having  the 
private  interest  determined  the  action  of  the  board. 

The  promoters  of  a  corporation  do  not  represent  it  in  any  reliction  of 
agency,  and  have  no  authority  to  enter  into  preliminary  contracts  binding 
the  corporation  when  it  shall  come  into  existence,  and,  if  its  sanction  to 
such  a  contract  is  obtained  by  the  act  or  co-operation  of  a  director  who  has 
a  private  interest,  it  may  resist  an  action  for  specific  performance,  at  least 
in  a  case  where  it  has  not  accepted  the  consideration  or  taken  the  ben- 
efit of  the  contract. 

Plaintiffs  were  the  owners  of  nearly  the  whole  of  an  issue  of  mortgage 
bonds  made  by  the  S.  B.  &  C.  R.  B.  Co.  Said  corporation  having  become 
insolvent  and  having  abandoned  the  enterprise  'of  constructing  its  road, 
plaintiffs  entered  into  a  contract  with  defendant  Magee,  which  recited 
that  Sifagee  represented  persons  and  interests  proposing  to  organise 
another  railroad  company.  By  the  contract,  plaintifi^  agreed  to  foreclose 
the  mortgage  securing  the  bonds,  to  purchase  the  property  covered  by  the 
mortgage  on  foreclosure  sale,  and  to  convey  the  same  to  Magee,  or  to  the 
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company  proposed  to  be  organissed.  Magee  agreed  to  deliver  to  plaintiffs, 
in  payment  for  the  property  so  conveyed,  first  mortgage  bonds  of  the  new 
company  to  an  amount  specified.  A  new  company  was  organized,  which 
contemplated  building  a  road  on  substantially  the  same  line  as  that  of  the 
old  company,  of  which  new  company  plaintiff  Munson  was  president  and  a 
director.  Its  board  of  directors  passed  a  resolution  assuming  the  obligations 
of  Magee  and  sulisequently  a  new  contract  was  made  between  it  and 
plaintiffs,  which  substituted  the  company  in  place  of  Magee  in  the  contract. 
MuuBOD,  as  a  director,  participated  in  the  meeting  of  the  board  at  which 
the  resolution  was  passed  and,  as  its  president,  executed  the  new  contract. 
The  new  company  subsequently  located  an  entirely  new  line  upon  which 
to  build  its  road.  Plaintiffs  foreclosed  the  mortgage  and  purchased  the 
property,  which  consisted  of  rights  of  way  and  a  road-bed,  partially 
graded  over  a  portion  of  the  route  of  the  old  company.  Seld,  that 
an  action  to  compel  a  specific  performance  of  its  contract  by  the  new 
company  was  not  maintainable  ;  that  the  right  of  the  company  to 
repudiate  the  contract  was  not  affected  by  the  fact  that  Mun son's  asso- 
ciates, the  other  plaintiffs,  were  not  themselves  disabled  from  contracting 
for  it,  or  that  Munson  was  but  one  of  ten  directors  who  voted  in  favor 
of  the  contract ;  also  held,  that  the  case  was  not  within  the  terms  or  the 
spirit  and  intent  of  the  act  of  1878  (Chap.  710,  Laws  of  1878),  which  au- 
thorizes the  purchaser,  on  foreclosure  of  the  property  of  a  railroad  cor- 
poration, to  form  a  new  corporation  to  operate  the  road. 
Jt  se^ms  that  an  agreement  on  the  part  of  a  railroad  corporation,  made  on 
the  purchase  of  rights  of  way,  to  pay  therefor  in  bonds  of  the  corpora- 
tion, secured  by  mortgage  upon  its  property,  is  within  its  implied,  if  not 
within  its  express  power.    (Subd.  10,  ^  28,  chap.  140,  Laws  of  1850.) 

(Argued  April  28, 1886;  decided  October  5,  1886.) 

Appeal  from  judgment  of  the  General  Tenn  of  the  Supreme 
Court,  in  the  fifth  judicial  department,  entered  upon  an  order 
made  October  81,  1884,  which  affirmed  a  judgment  in  favor 
of  defendants,  entered  uix>n  the  report  of  a  referee. 

This  action  was  brought  to  compel  the  specific  performance 
of  a  contract,  the  substance  of  which  and  the  material  facts 
'  are  set  forth  in  the  opinion. 

Samuel  Hand^  Richa/rd  L,  Hand  and  B,  W.  Huntington  for 
appellants.  '  Tha  scheme  embraced  in  the  contract  is  such  as 
is  expressly  authorized  by  the  statutes  which  permit  mortgagees 
of  railroad  property  on  foreclosure  to  become  purchasers  of  and 
convey  the  same  (Chap.  444,  Laws  of  1857),  and  the  organiza- 
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tiua  of  a  new  company  by  such  purchasersj  their  assignees  and 
associates.  (Laws  of  1854,  chap.  282,  §  1 ;  Laws  of  1873, 
chap.  469,  §1;  Laws  of  1873,  chap.  710,  §1;  People  v. 
Brooklyn^  eto.,  12 .  R.  Go.^  89  K  Y.  75.)  The  contract  is  not 
void  or  against  public  policy  by  reason  of  any  provision  in  it 
having  a  tendency  to  prevent  or  restrict  competition  at  a  public 
sale.  {^Aiehinaon,  v.  MaHon^  43  N.  T.  147,  151 ;  Jones  v. 
Caavoelly  3  Johns.  Oas.  [2d  ed.],  note,  p.  33  ;  Marsh  v.  Hussell, 
66  N.  Y.  288,  292 ;  People  v.  Sievens,  71  id.  546 ;  Marie  v. 
(iarrison,  83  id.  14;  Bellows  v.  Russell^  20  N.  H.  427; 
Breslin  v.  Brown^  24  Ohio,  164;  S.  (7.,  15  Am.  Rep.  627; 
Cornea  v.  U.  L  (b  R  R.  R.  Co.,  61  How.  Pr.  193 ;  Baume  v. 
Brew,  4  Den.  287  ;  ^  Wicker  v.  Roppock,  6  Wall.  [U.  S.]  94 ; 
Phippm  V.  Stichney,  3  Mete.  884 ;  GarreU  v.  Moss,  20  111.  549 ; 
Smith  V.  TJUman,  58  Md.  183 ;  Jones  v.  North,  12  Eng.  Eep. 
826  ;  McKenna  v.  Bulger,  30  Hun,  384.)  The  law  will  not 
presume  a  contract  illegal  or  against  public  pohcy  when 
it  is  capable  of  a  construction  wliich  will  make  it  consis- 
tent with  the  law,  and  that  construction  is  to  be  preferred 
wliich  will  support  rather  than  that  which  will  avoid  it. 
{Ormes  v.  Dauohy,  82  N.  Y.  443,  448  ;  Curtis  v.  Ookey,  68  id. 
304 ;  Bigdow  v.  Benedict,  70  id.  202,  204 ;  Harris  v.  Trmjo- 
bridge,  83  id.  92,  99.)  The  contract  is  not  against  public 
policy  or  otherwise  void  by  reason  of  any  fiduciary  relations  of 
Munson  to  the  Sodus  Bny  and  Corning  Railroad  Company. 
{Duncomb  v.  N.  Y,,  H.  cfe  N.  H.  R.  R.  Co.,  84  N,  Y.  190;  S, 
C,SS  id.  1;  Harpending  v,  Munson,  91  id,  602,  654;  Tioin  Lick 
OU  Co.  V.  Marbury,  91  U.  S.  587 ;  EUioU  v.  Wood,  45  N.  Y. 
71 ;  Van  Gott  v.  Van  Brunt,  82  id.  535 ;  Atty.-Gen'l  v. 
Great  East.  R.  Co.,  27  Eng.  Rep.  672  ;  OlaoU  v.  Tioga  R. 
R,  Go,,  27  N.  Y.  546  ;  40  Barb.  179  ;  Boer  am  v.  Schenck,  41 
N.  Y.  182 ;  Tlwmas  v.  BrownviUe,  etc.,  R,  R.  Co.,  108  U.  S. 
524 ;  2  R.  S.  463,  §  38  ;  Slee  v.  Bf^m,  19  Johns.  456  ;  Briggs 
V.  Penniman,  8  Cow.  387  ;  Bank  of  Columbia  v.  Atty.-Gen\ 
.3  Wend.  595  ;  Brandt  v.  Benedict,  17  N.  Y.  99  ;  Waster  v. 
Turner,  12  Hun,  264  ;  Kincaid  y.  N.  T.,  etc.,  Go.^ 
80  N.  Y.  599;   Losee  v.  BuUard,  79  id.  404;   Mictdes  sf. 
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Rochester  City  Bk.,  11  Paige,  118,  128.)    The  defendants  are 
not  entitled  to  be  relieved  from  performance  by  reason  of  any 
fiduciary  relations  of  Munson  to  the  defendant  company  as  di- 
rector, president  or  otherwise.   {Bunge  v.  Koop^  48  N.  Y.  225 ; 
Bates  V.  RosehranSy  23  How.  98 ;  approved  in  Clark  v.  DiUon^ 
91  N.  Y.  370  ;  Wright  v.  DdafieM,  25  id.  266  ;  E,  L.  Ass.  Co. 
V.  CuyZeVy  75  id.  515 ;  Rail  v.   U.  8.  Reflector  Co.,  30  Hun, 
375 ;  Hudson  v.  Swan^  83  N.  Y.  552 ;  Southwick  v.  F.  N. 
Bk.,  84  id.  420 ;  Barnes  v.  Brown,  80  id.  535  ;  Risley  v.  /. 
B.  i&  W.  R.  R.  Co.,  62  id.  240.)     A  majority  of  the  directors 
constituted  a  quorara  for  the  transaction  of  business,  and  the 
decision  of  a  majority  duly  assembled  is  valid  as  a  corporate 
act.     (1  K.  8  600,  §  6  ;  Butts  v.  Wood  37  N.  Y.  317 ;  Cole- 
man V.  Second  Ave.  R.  R,  Co.,  38  id.  201,  203-4;   U.  P.  R. 
R.  Co.  V.  Credit  Mohilier,  135  Mass.  367;  Cole  v.  Boanrdman, 
123  id.  548 ;  H.  R.  Brewing  Co.  v.  White,  5  Mo.  L.  Bnl.  19.) 
Those  who  have  the  largest  interest  in  corporations  may  con- 
trol them.     {Barnes  v.  Brown,  80  N.  Y.  537 ;    Van  Cott  v. 
Van  Bnwnt,   82  id.    540-1.)    The  fact  that   Munson   was 
president  of    the  company  added   nothing  to  his  fiduciary 
obligations.      Neither  statute  nor  by-law   of  the  company, 
so  far  as  appears,  conferred  on  him  any  authority  or  charged 
him  with    any    duty   beyond    that  of    any  other    director. 
(Laws  of  1850 ;  General  Railroad  Law,  chap.  140,  §§  1-6 ; 
Laws  of  1854,  chap.  282,  §  1 ;  Laws  of  1857,  chap.  444,  §  1 ; 
Laws  of  1873,  chap.  469,  §  1 ;  Laws  of  1873,  chap.  710,  §  1.) 
The  fact  that  Munson,  subsequent  to  the  making  of  the  contract, 
became  a  director  and  the  president  of  the  new  company  in  no 
way  relieves  defendants  from  their  obligations.    The  question  of 
the  legality  of  a  contract  is  to  be  determined  with  reference  to 
the  time  when  it  was  made.      {Mayor,  etc.,  v.  Norfolk  R.  Co., 
30  Eng.  L.  &  Eq.  133 ;  Hawks  v.  East.  Cownties  R.   Co,,  15 
id.  358 ;  affirmed,  35  id.  8 ;  Green's  Brice's  Ultra  Vires,  494.) 
It  will  be  presumed  that  the  purpose  of  the  contract,  and  that 
of  forming  the  new  corporation  was  lawful,  unless  the  contrary 
distinctly  appears.  {Ndson  v.  Eat^on,  26  N.  Y,  410  ;  Mechanics' 
Bk'g  Ass.  V.  S.  V.  S.  <&  L.  Co.,  25  Barb.  420 ;  Farmers'  L.  & 


62  Mrvsos  et  aL  v.  &,  6.  &  C.  R.  K  Co.  efc  aL      [Oct, 


Statement  of 


T,  Co.  V.  Curtis,  3  Seld.  466.)  Contracts  prelimiDary  to  the  for- 
mation of  a  corporation  bj  persons  acting  in  behalf  of  the 
corporation  to  be  formed,  if  legitimate,  are  binding  on  the  cor- 
poration when  formed.  .  Such  persons  are  the  agents  to  bring 
the  corporation  into  existence,  the  contracts  are  the  means  bj 
which  this  is  done,  and  the  formation  of  the  corporation  is  a 
ratification  of  the  contracts.  {Hawkg  f.  Eastefih  Co.  H.  Co.j 
15  Eiig.  L.  &  Eq.  358 ;  Lindsay  v.  G.  J^.  H.  Co.,  19  id.  87 ; 
Preston  v.  Liverpool,  etc.,  R.  Co.,  7  id.  124;  Scottish,  etc., 
R.  Co.  V.  StewaH,  3  McQ.  388,  416 ;  Mayor,  etc.,  v.  Norfolk, 
etc.,  R.  Co.,  30  Eng.  L.  &.  Eq.  120 ;  Lorrillard  v.  Clyde,  86 
N.  Y.  384, 389 ;  Bommer  v.  Am.  Spiral.,  etc.,  Co.,  81  id.  468, 
472,  473;  Whitney  v.  Wyman,  101  U.  S.  392;  Reformed 
Church  V.  Brown,  29  Barb.  338;  Buffalo,  etc.,  R.  R.  Co.  v. 
Clark,  id.  338;  Supervisors^  v.  Wisconsin,  etc.,  R.  R.  Co., 
121  Mass.  472;  Western  R.  R.  Co.  v,  Babcock,  6  Mete.  346, 
354;  Lawson  v.  Milwaukee,  etc.,  R.  R.  Co.,  30  Wis.  597.) 
The  contract  in  qnestion  was  one  which  the  defendants  were 
fully  empowered  by  law  to  make.  (Laws  of  1850,  chap.  140, 
§§  23,  28,  eubd.  10 ;  Laws  of  1857,  chap.  444,  §  1 ;  Laws  of 
1873,  chap.  469,  §  1 ;  Laws  of  1873,  chap.  710,  §  1 ;  Farm- 
ers' Loan  i&  T.  Co.  v.  CuHis,  3  Seld.  466 ;  Moss  v.  McCvl- 
lough,  7  Barb.  279  ;  Vose  v.  Cowdrey,  49  N.  Y.  336 ;  JST.  Y. 
S.  L.  dk  T.  Co.  V.  Eelmer,  77  id.  64 ;  Whitney  Arm^  Co.  v. 
Benton,  63  id.  62 ;  Woodruff  v.  Erie  R.  Co.,  93  id.  608 ; 
Railway  Co.  v.  McCarthy,  96  id.  267  ;  Thompson  v.  Lambert, 
44  Iowa,  236 ;  Eurd  v.  Cfreen,  17  Hun,  327,  344,  345  ;  Rome 
Savings  Bk.  v.  Kramer,  32  id.  270,  276,  276;  Barry  v. 
Merchants'  Ex.  Co.,  1  Sandf.  Ch.  280,  289 ;  Curtis  v.  LeaviM, 
15  N.  Y.  962;  LeGrand  v.  M.  M.  Ass.,  80  id.  638.) 
The  action  is  properly  brought  for  a  specific  performance  of 
the  contract  set  forth  in  the  complaint.  (Stuyvesant  v.  Mayor, 
etc.,  11  Paige,  414,  426-7 ;  Malins  v.  Brown,  4  Comst.  403 ; 
White  V.  Schuyler,  31  How.  Pr.  38  ;  Cushmun  v.  Thayer  <& 
Co.,  71  N.  Y.  365;  Johnson  v.  Brooks,  93  id.  337.)  The 
referee's  deed  to  Munson,  and  his  to  the  defendant  company 
conveyed  all  the  property,  rights  of  way,  franchises  and  inter-' 
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ests  which  were  provided  for  by  the  contract.     {Higgs  v.  Pur- 
ceU,  66  N.  Y.  193 ;    White  v.  Secor,  25  Barb.  236  ;  Thompkins 
V.  Hyatt^  28  N,  Y.  347.)     The  rule  that  a  purchaser  on  for- 
closure  sale  may  require  a  perfect  title  has  no  application  to  a 
case  where  he  purchases  only  a  limited  interest  and  that  is 
apparent  either  from  the  mortgage  or  otherwise.     {Brown  v. 
Haffy  5  Paige,  235,  245 ;  MiUa  v.  Van  Voorhes,  23  Barb.  125; 
Bates  V.  Delavariy  5  Paige,  299,  306-7 ;    Winne  v.  JteyrwldSy 
6  id.  407,  414;  Boyd  v.   Schliadnger,  69   N.  Y.  301,  308; 
Biggs  V.  PurceU^  66  id.  193,  198-9.)    A   railroad   mortgage 
executed  at  the  inception  of  the  undertaking,  or  to  procure 
funds  for  the  construction  of  the  road,  is  intended  only  to  cover 
titles  and  rights ;  as  they  are  procured  they  become  subject  to 
the  mortgage.  {S&ymour  v.  C.  cfe  N.  F.  R.  B.  Co,,  25  Barb.  284; 
Stevens  v.  Watson,  4  Abb.  Ct.  App.  Dec.  302;  Uulett  v,  Whipple^ 
58  Barb.  224 ;   Dwight  v.  Newell,  3  N.  Y.  185 ;  Benjamin  v. 
Elmira,  etc.,  B,  B.  Co,,  46  Barb,  411;  Shaw  v.  BiU,  96  U.  S.  10, 
15, 16.)  The  plaintiffs'  right  of  action  did  not  depend  upon  their 
ability  at  all  times  to  perform,  unless  at  least  the  defendants  were 
ready.     In  actions  for  specific  performance  of  contracts  for 
purchase  of  land  it  is  often  sufficient  if  vendor  is  able  to  make 
title  at  the  time  of  the  decree.     The  tender  of  a  deed  is  not  a 
condition  precedent.     (  Welles  v.  Smith,  7  Paige,  22 ;  Pie7*ce 
y.  Nichols,  1   id.  244;  Brown  v.  Eaff,  6  id.  235;  Dutch 
Church  V.  MoU,  7  id.  77;    Viele  v.  T.  cfe  B.  B.  B.  Co.,  21 
Barb.  381 ;  affirmed,  20  N.  Y.  184.)     The  defendants  can  take 
no  advantage  of  plaintiffs'  delay  unless  they  have  shown  them- 
selves ready,     {Mech.  Bk.  v.  Thomsony  53  N.  Y.  7,  12,  13  ; 
Laird  v.  Smith,  44  id.  618 ;  Stevenson  v.  MaayweU,  2  Comst. 
408 ;    Van  Campen  v.  Knight,  63  Barb.  205 ;  Huhbell  v.  Van 
Schonig,   49  N.  Y.  326,   331;    Adams'   Eq.    88;   Leslie   v. 
Ins.  Co.,  63  id.  33;    Meyer  v.  Ins.  Co.,  73  id.  516;  Wis^odL 
V.  McGowan,  1  Hoff.  Oh.  125,  139 ;  Fry  on  Spec.  Perf.  308 
[Am.  ed.  409]  ;  id.,  §  745,  p.  324   [428] ;  id.,  §  746 ;  Lowman 
V.  Bale,  3  Johns.  Ch.  23;    McKay  v.   Carrington,   1  Mc- 
Lean,  50;    More   v.   Smedlurg,   8    Paige,   600,    607.)      If 
the  defendants  intended   to  repudiate  their  contract  on  the 
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groand  of  delay,  they  ought  so  to  have  advised  plaintiffs 
before  the  foreclosure  sale,  so  that  they  need  not  to  have 
been  at  the  expense  of  the  purchase.  {Dougrey  v.  Tap- 
ping, 4  Paige,  94.)  To  constitute  a  novation  of  the  contract 
which  would  have  the  effect  of  releasing  Magee,  there  must 
have  been  an  express  agreement  of  plaintiffs  to  accept  the  new 
obligation  in  satisfaction  of  the  old.  (Doinat's  Civ.  Law,  914, 
§§  2304,  2306 ;  1  Pars,  on  Cont.  180 ;  Bouvier's  Law  Diet. 
231,  Novations;  Avhum  G.  Bk.  v.  Hunsiher,  72  K  T.  252, 
257.)  The  defense  of  vUra  vires,  offense  against  pubhc  policy, 
and  incapacity  of  Munson  to  contract  are  not  available  to  Ma- 
gee. {Kirschman  v.  Lediard,  61  Barb.  573.)  In  the  absence 
of  proof  of  any  agreement  of  plaintiffs  to  release  Magee,  the 
presumption  is  that  his  liability  continued.  {Meridan  Brit.  Co- 
V.  Zugler,  48  N.  T.  247.)  As  in  the  common  case  of  the  agree- 
ment of  the  purchaser  of  property  to  pay  a  debt  of  the  vendor  as 
the  consideration  of  the  purchase,  the  original  debtor  is  not  dis- 
charged unless  by  the  express  agreement  of  the  creditor  upon 
sufficient  consideration.  {N'oel  v.  Murray,  3  Kern.  167;  1 
Pars,  on  Cont.  187;  Thorp  v.  K'tfoal  Co.,  48  N.  Y.  253; 
BenUey  v.  Vanderhuyaen,  35  id.  677 ;  Oalvo  v.  Davis,  73  id. 
211.)  The  bonds  of  the  defendant  company  having  been  issued 
and  deUvered  to  Magee,  being  in  his  hands  with  notice,  are 
chargeable  with  the  equities  of  plaintiffs.  (Story's  Eq.  Jur., 
§§  783,784,788,789;  id.,  §  333;  id.,  §§422,423,424;  Saoia  v. 
Rutherford,  17  Barb.  15 ;  Colt  v.  Lanier,  9  Cow.  320.)  Mun- 
son, although  director  and  president,  as  well  as  the  other  plain- 
tiffs, might  become  a  holder  of  the  bonds  of  the  company,  and 
might  enforce  them  against  the  property  of  the  company  for 
their  full  amount.  {Dimcomb  v.  iV^.  Y.,  H.  dh  JV.  H.  H.  Co., 
88  N.  T.  1.)  Being  such  holder  and  owner  of  bonds  secured 
by  mortgage  of  the  company,  of  which  he  is  a  director,  he  can 
take  measures  to  and  procure  the  foreclosure  of  such  mortgage, 
the  same  as  any  other  bondholder.  {Harpending  v.  Mun- 
son,  91  K  T.  650 ;  Marie  v.  Garrison,  83  id.  14 ;  61  How. 
Pr.  93 ;  Laws  of  1857,  chap.  144,  §  1 ;  Laws  of  1873, 
chap.  469,  §  1 ;  Laws  of  1873,  chap.   710,  §   1.)    The  plain- 
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tifis,  who  together  owned  a  large  n  amber  of  shares,  had  a 
right  to  enter  into  any  arrangement  for  the  protection  of 
their  interests  not  prohibited  by  law.  {Marsh  v.  liiMseU^ 
66  N.  Y.  288 ;  P/iippen  v.  Sticknej/,  3  Mete.  384 ;  Wicker  v. 
Roppock^  6  Wall.  94 ;  Marie  v.  Garrison,  83  N.  T.  14,  29, 
30.)  Where  the  contract  does  not  so  appear  upon  its  face  to 
be  against  public  policy  it  must  be  alleged  and  proved  that  it 
was.  {Harris  v.  Tumhndge,  83  N.  Y.  99 ;  People  v.  Ste- 
phens,  71  id.  627 ;  Dick  v.  Cooper,  24  Penn.  217 ;  Oalton  v. 
Enni^,  1  Collyer,  243 ;  In  re  Carew's  Estate,  26  Beav.  187  ; 
Phippen  V.  Stickney,  3  Mete.  384 ;  Jones  v.  North,  L.  E.,  19 
Eq.  Cas.  426 ;  Kerr  on  Frauds,  224.)  This  is  not  a  case  of 
improper  interference  with  competition  at  judicial  sales.  {Hoi- 
lis  V.  Drew  Theological  Seminary,  95  N.  Y.  171,  172 ;  Wood- 
ruff y.  Erie  R.  Co.,  93id.  615,  616.)  The  law  will  not  pre- 
sume a  contract  ill^al  or  against  public  policy  and  so  void, 
when  it  is  capable  of  a  construction  which  will  make  it  law- 
ful and  valid.  {Ormes  v.  Dauchy,  82  N.  Y.  443 ;  Honeger  v. 
Wettstein,  94  id.  260.)  A  corporation  cannot  avail  itself  of  • 
the  defense  of  vU^^a  vires  where  the  contract  has  been  in  good 
faith  fully  performed  by  the  other  party,  and  the  corporation 
has  had  the  full  benefit  of  the  contract.  {Woodruff  v.  Erie 
R,  Co.y  93  N.  Y.  619.)  The  assumption  by  the  company  of 
Magee's  contract  to  "deliver  or  cause  to  be  delivered  to  the  " 
plaintifi  the  first  mortgage  bonds  in  question  did  not  release 
Magee.  {Cuming  v.  HiU,  5  Bam.  &  Aid.  60 ;  DoAndsan  v. 
Westchester  Gas  Co.,  99  N.  Y.  568 ;  Auburn  City  £k.  v. 
Sunsiker,  72  id.  257.) 

George  F.  Ccmstock  for  respondents.  The  original  agree- 
ment being  that  one  of  the  parties  should  not  bid  against  the 
other  at  a  judicial  sale,  and  should  have  the  property  after  being 
bid  in  by  the  other,  on  the  terms  which  they  thought  were  for 
theii  mutual  interest,  the  law  will  not  enforce  it.  {HoweU  v. 
Mills,  53  N.  Y.  322 ;  Atchison  v.  MaOon,  43  id.  147 ;  Brack- 
ett  V.  Wymanj  48  id.  667 ;  Meech  v.  Bennett,  Lalor's  Sup. 
191 ;  Jones  v.  Caswell,  3  Johns.  Ch.  29 ;  Doolvn  v.  Ward,  6 
SiCKELS— Vol.  LVIIL         9 
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id.  194 ;  WUbor  v.  Grow,  8  id.  346 ;  TAoinpson  v.  Davies,  13 
id.  112 ;  Hawley  v.  Cramer^  4  Cow.  717;  Wheeler  v.  Wheeler^ 
5  Lans.  365;  Bliee  v.  MaUeson,  45  N.  Y.  22.)  'The  laws 
confer  no  power  to  purchafie,  without  definite  surveys  and  lo- 
cation, the  line  of  an  nnconstmcted  railway  of  another  rail- 
road corporation ;  and  the  policy  of  those  laws  condemn  all 
contracts  which  locate  the  termini  or  route  of  the  railway 
until  the  proper  surveys  are  made.  {Dion  v.  Sha/oer^  14  Hun, 
392;  Tv/mpiJce  Co.  v.  NoHh^  1  Hill,  318;  PUmhroad  Go. 
v.  SnediJcer,  18  Barb.  317 ;  Railroad  Co.  v.MiOer,  15  N.Y.  683.) 
This  contract,  by  preventing  bidding  and  competition  at  said 
mortgage  sale,  was  against  public  policy,  and  illegal  and  void. 
{Atchison  V.  MaUon^  43  N;  Y,  147  ;  Brackett  v.  Wymanj  48 
id.  667 ;  Doolin  v.  Ward,  6  Johns.  194 ;  Slingluf  v.  Eckel, 
24  Penn.  St.  472  ;  Ga/rdner  v.  Morse,  26  Me.  140 ;  HoAdey  v. 
Cramer,  4  Cow.  717 ;  Wheeler  v.  Wheeler,  5  Lans.  355  ;  Gray 
V.  Rook,  4  N.  Y.  449 ;  Meech  v.  Bennett,  Lalor's  Sup.  191 ; 
People  V.  Lord,  6  Hun,  390 ;  Troup  v.  Wood,  4  Johns.  Ch. 
254.)  Munson,  as  director  and  president  of  the  Syracuse,  Ge- 
neva and  Coming  Railway  Company,  could  not  purchase  for  it 
the  property  which  he  sold  as  trustee  of  the  Sodus  Bay,  etc., 
Railroad  Company.  {Aberdeen  JR.  Co.  v.  Blaikie  Brcfs, 
2  Eq.  Rep.  1281 ;  /S.  ^.,  2  McQueen,  461 ;  Flanigan  v.  Great 
Western  R.  Co.,  L.  R.,  7  Eq.  116 ;  Pomeroy  on  Cent.,  §  286; 
Waterman  on  Spec.  Perf .  of  Cont.,  §  218;  itlint  <&  Pere 
Marquette  R.  Co.  v.  Dewey,  14  Mich.  477 ;  Thomas,  Trustee, 
V.  BrownviMe,  Ft.  K  db  P.  R.  R.  Co.,  2  Fed.  Rep.  877 ; 
Barnes  v.  Brown,  11  Hun,  315,  319 ;  Fremont  v.  Stone,  42 
Barb.  169  ;  N.  Y.  O.  Ins.  Co.  v.  J!^at.  Pro.  Ins.  Co.,  14  N.  Y. 
85 ;  Fish  v.  Zeser,  69  111.  394 ;  I'erwilliger  v.  Bromi,  59  Barb. 
9 ;  affinned,  44  N.  Y.  237,  marginal  note ;  Toi^ey  v.  Bk.  of 
Orleans,  9  Paige,  650 ;  Greenwood  v.  Spring,  54  Barb.  375.) 
Munson,  while  director  and  president  of  both  companies,  could 
not  make  said  contract  securing  to  himself  a  preference  or 
greater  advantage  than  other  creditors.  {Bliss  v.  Matteson, 
45  N.  Y.  22;  Van  Epps  v.  Van  Epps,  9  Paige,  238.)  He 
could  not  sell  the  Sodus  Bay,  etc.,  Company  road  out  and  ter- 
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minate  its  existence,  and  form  a  new  company.  {Abbott  v. 
American  Sard  Bubber  Co.^  33  Barb.  578.)  Neither  could 
Munson,  as  director  and  president  of  the  Syracuse,  Geneva  and 
Corning  Eailway  Company,  tack  on  to  it  the  worthless  remains 
of  another  railroad  company,  or  bind  said  Syracuse,  Geneva  and 
Corning  Railway  Company  to  issue  its  bonds  therefor.  {Fhroth- 
ingham^  Adnir^  eic.j  v.  Bumey,  6  Hun,  366 ;  JB.  <&N.  H.  B, 
B.  Co,  v.  Oroswelly  5  Hill,  383 ;  Brest,  of  Un.  Bridge  Co.  v. 
T.  (b  L.  B.  B.  Co.,  7  Lans.  240 ;  BissM  v.  M.  8.  cfe  N.  Ind. 
B,  B,  Co.,  22  N.  Y.  258  ;  Winch  v.  B.  L.  &  C  J.  B.  B.  Co.,  13 
Eng.  L.  &  Eq.  506.)  Munson's  relations  as  director  and  presi- 
dent of  the  Sodus  Bay,  etc..  Company  were  such  as  not  only  to 
make  his  contract  to  acquire  and  convey  the  absolute  title  to 
all  its  property  at  least  voidable,  but  also  such  as  to  render  his 
alleged  title  of  very  doubtful  validity.  {CoJhum  v.  Morton, 
3  Keyes,  296 ;  Gardner  v.  Ogden,  22  N.  T.  327.)  The  part  of 
^id  contract  —  the  procuring  title  to  and  conveyance  of  the 
entire  property  in  question  —  was  a  condition  precedent  to  de- 
fendants giving  their  mortgage  bonds  therefor.  (Gram^t  v.  John- 
son, 5  N.  Y.  [1  Seld.]  247,  254;  Jmes  v.  Gardner,  10  Johns. 
265 ;  Green  v.  BeynxMs,  2  id.  207.)  Where  parties,  as  the 
defendants  in  this  case,  contract  for  a  specified  property,  courts 
will  not  compel  them  to  accept  worthless  parts  thereof  nor 
entirely  diflEerent  property,  and  pay  a  large  price  there- 
for. {Seymour  v.  DeLancy,  6  Johns.  Ch.  222 ;  Hopk.  Ch. 
436  ;  Gebert  v.  Peterlu,  38  N.  Y.  165 ;  Hinckley  v.  Smith, 
51  id.  21  ;  Pomeroy  on  Cont.  421,  §  347 ;  Story's  Eq.  Jur., 
§§  749,  750,  778 ;  Fry  on  Spec.  Perf.  of  Cont.  347,  marg. 
p.  253  ;  Bichrriond  v.  Gray,  3  Allen  [Mass.],  25 ;  Pyrhe  v. 
Waddingham,  17  Eng.  L.  &  Eq.  534;  Nicol  v.  Carr,  35 
Penn.  St.  381 ;  Starm^  v.  AUison,  2  Head  [Tenn.],  221 ; 
Speakman  v.  Forepaugh,  44  Penn.  St.  363 ;  Dobbs  v.  Nor- 
cross,  24  N.  J.  Eq.  327 ;  Griffin  v.  Cunningham,  19  Gratt. 
[Va.]  671;  Wilson  v.  Brumfidd,  8  Blatehf.  [Ind.]  146; 
Jordan  v.  Fay,  40  Me.  130;  King  v.  Knapp,  59  N.  Y. 
462;  Post  V.  Weil,  8  Hun,  418;  RUyn  Pk.  Coiavirs 
V.  Armstrong,  45  N.  Y.  234;  Haight  v.  Child,  34  Barb.  186; 
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Ben^  V.  Gray,  80  N.  T.  517;  Ddavan  v.  Duncan,  49  id. 
485 ;  JBeUreigd  v.  Manning,  97  id.  66,  60 ;  Past  v.  Bern, 
heimer,  31  Hun,  247,  253  ;  Belknap  v.  Sealey,  14  N.  T.  144.) 
The  inadequacy  of  the  consideration  in  this  case,  that  is,  the 
difference  between  the  real  value  of  the  property  which  was  con- 
veyed by  the  deed,  and  the  value  of  defendants'  bonds  which 
plaintiffs  ask  to  have  adjudged  to  them  herein,  is  so  great  as  to 
render  the  contract  sued  on  a  hard  and  nnconscionable  one,  and 
one,  therefore,  which  a  court  of  equity  will  not  specifically 
enforce,  as  such  enforcement  would  produce  injustice.  {Mc- 
Carthy V.  Kyle,  4  Cald.  [Tenn.]  348,  355,  356 ;  M(yrgraff  v. 
Muir,  57  X.  Y.  155  ;  StanUm  v.  MUler,  58  id.  192,  200 ; 
Shriver  v.  I^iaSy  49  Md.  384  ;  Waterman  on  Spec.  Perf .  of 
Cont.,  §  169  ;  WUliston  v.  WiUiaton,  41  Barb.  635,  642 ;  Sey- 
mour V.  DeLancy,  3  Cow.  445  ;  25  N.  Y.  202 ;  Willard's  Eq. 
268 ;  Smith  v.  Wood,  12  Wis.  383;  Oil  Creek  R.  R.  Co,  v. 
AUantio  R.  R.  Co.,  51  Penn.  St.  65, 72 ;  Backus'  Appeal,  58 
id.  187 ;  Mississippi  R.  R.  Co.  v.  CfromweU,  91  IT.  S.  643 ; 
Osgood  V.  Franklyn,  2  Johns.  Oh.  1, 23  ;  2  Kent's  Com.  487, 
and  note<?;  Uoydv.  Wheatley,  2  Jones'  Eq.  [X.  C]  267; 
Fish  V.  Leser,  69  111.  394 ;  Plummer  v.  Kippler,  26  N.  J.  Eq. 
481,482.)  The  court,  in  the  way  of  specifically  enforcing  said 
contract  in  question,  could  or  would  merely  and  fully  carry  out 
the  intention  of  the  parties  to  it.  (Story's  Eq.  Jur.,  §  791 ;  1 
K  S.  600,  §  3 ;  [or  2  R.  S.,  Banks  &  Bros'.  6th  ed.,  §3]  ;  In  re 
Rens.  (b  Sar.  R.  R,  Co.  v.  Davis,  43  N.  Y.  137 ;  JV.  Y.  &  H. 
R.  R.  Co.  V.  Kip,  46  id.  546  ;  Laws  of  1869,  voL  2,  chap.  917, 
§  9 ;  Pomeroy  on  Cont.  [Spec.  Perf.],  §§  327,  163  ;  Woodward 
V.  Harris,  2  Barb.  440.)  The  several  agreements  signed  by  the 
same  parties  throughout  formed  one  entire  contract  and  are 
to  be  construed  together.  (2  Pars,  on  Cont.  503 ;  Hull  v. 
Lauderdale,  46  N.  Y.  70,  75;  Whitford  v.  Laidler,  64  id. 
145.) 

Andrews,  J.  We  think  it  would  be  difficult  to  affirm  the 
judgment  of  the  court  below,  dismissing  the  complaint,  if  in 
order  to  do  so  it  was  necessary  to  uphold  the  proposition  that 


1886.]      MuNSON  et  al.  v.  S.,  G.  &  C.  R.  R  Co.  et  al.  69 

Opinion  of  the  Court,  per  Andrews,  J. 

the  original  contract  of  August  13, 1875,  between  the  plaintiffs 
and  Magee,  was  invalid  either  because  Munson,  one  of  the 
plaintiffs,  was  at  the  time  of  entering  into  the  contract,  a 
director  of  the  Sodus  Bay  and  Corning  Railroad  Company,  or 
for  the  reason  that  the  contract  violated  the  rule  which  prohibits 
combinations  to  prevent  competition  at  a  judicial  or  other  pub* 
lie  sale.  The  situation  was  briefly  this.  The  Sodus  Bay  and 
Coming  Railroad  Company  was  organized  in  1871,  to  con- 
struct and  operate  a  railroad  from  Corning,  in  the  county  of 
Steuben,  to  Sodus  Bay  in  the  county  of  Wayne,  a  distance  of 
about  eighty-six  miles,  passing  through  the  counties  of  Schuyler, 
Yates  and  Ontario,  by  way  of  Savona,  Penn  Yan  and  Geneva. 
Of  this  road  the  plaintiff  Munson  was  president  and  a  director. 
In  1872,  the  corporation  created  a  mortgage  on  its  projected 
road,  its  franchises  and  property  for  $1,500,000,  to  secure  a 
contemplated  issue  of  bonds  to  that  amount,  to  be  used  in  the 
construction  of  the  road.  It  proceeded  to  secui-e  rights  of  way 
over  a  portion  of  its  line,  graded  about  thirty  miles  of  its  track 
between  Savona  and  Geneva,  and  expended  in  the  aggregate 
in  securing  titles  and  in  the  prosecution  of  the  work,  the  sum 
of  $250,000.  It  issued  bonds  under  the  mortgage,  to  the 
amount  of  $257,000,  from  the  proceeds  of  which  the  expendi- 
tures were  made.  At  the  date  of  the  contract  between  the 
plaintiffs  and  Magee,  August  13,  1875,  the  plaintiffs  held  and 
controlled  of  these  bonds,  $241,000  in  amount,  the  remaining 
$16,000  being  in  the  hands  of  a  former  treasurer  of  the  com- 

.  pany,  whose  title  thereto  seems  to  have  been  disputed,  but  who 
subsequently  received  a  dividend  thereon  from  the  proceeds  of 
the  mortgage  sale.  The  title  of  the  plaintiffs  to  the  $241,000 
of  bonds,  was  not  questioned,  and  there  is  no  suggestion  that 
they  were  not  honafide  holders  for  value,  or  that  the  bonds  did 
not  represent  a  valid  debt  against  the  company  for  their  full 
amount.  In  January,  1 874,  the  company  became  insol  vent.  It 
defaulted  in  the  payment  of  the  interest  on  its  bonds  at  that 
date,  and  in  the  spring  of  1875,  all  operations  on  the  road  were 

>  suspended,  and  the  further  prosecution  of  the  enterprise  was 
practically  abandoned.  In  short  w  hen  the  contract  of  August  13, 
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1875,  was  made  the  company  was  hopelessly  bankrupt,  the  work 
had  stopped,  the  interest  on  its  bonds  had  been  unpaid  for  eigh- 
teen months,  and  practically  its  whole  property  consisted  of 
disconnected  rights  of  way  over  a  portion  of  its  route,  and  a 
road-bed  partially  graded  between  Savona  and  Greneva,  and 
whatever  property  it  had  of  any  valne  was  acquired  through 
the  means  furnished  by  the  holders  of  the  bonds.  Under  these 
circumstances  the  parties  entered  into  the  contract  of  August 
13,  1875.  It  recites  that  the  plaintiffs  own  and  represent 
$24:1,000  of  the  bonds  of  the  Sodus  Bay  and  Coming  Railroad 
Company,  and  that  Magee,  the  otlier  party  to  the  contract,  repre- 
sents the  persons  and  interests  proposing  to  organize  another 
railroad  company  for  the  construction  of  a  railroad  from  the 
vicinity  of  Corning  to  Geneva.  The  parties  of  the  first  part 
(the  plaintiffs)  agree  to  proceed  at  once  to  secure  the  foreclos- 
ure of  the  mortgage,  and  to  purchase  on  the  foreclosure  sale, 
the  property,  rights  of  way,  franchises  and  interests  covered 
thereby,  and  convey  the  same  to  Magee  or  to  the  railroad  com- 
pany proposed  to  be  organized.  Magee,  the  other  party  to  the 
contract,  agrees  to  deliver  or  cause  to  be  delivered,  to  Munson 
and  his  associates  in  payment  for  the  said  property,  rights  of 
way  and  franchises,  first  mortgage  bonds  of  the  proposed  rail- 
way company,  to  the  amount  of  fifty  per  cent  of  the  principal 
and  interest,  of-  the  bonds  of  the  Sodus  Bay  and  Corning  Railroad 
Company,  held  by  them.  The  contract  contains  other  stipula- 
tions not  now  necessary  to  mention.  In  the  view  we  take 
of  another  question  in  the  case,  we  deem  it  unnecessary  to 
determine  whether  the  contract  of  August  13,  1875,  was 
valid  as  between  the  original  parties  thereto,  that  is,  whether 
the  plaintiff  Munson,  in  entering  into  the  contract,  violated 
any  duty  owing  by  him  to  the  coi'poration  of  which  he 
was  a  director,  or  whether  the  contract  as  a  whole,  was,  on  the 
part  of  Munson  and  his  associates,  any  thing  more  than  a  legit- 
imate arrangement  to  protect  their  interests  as  bondholders, 
and  to  make  the  mortgage  security  available  for  the  payment 
of  a  part  of  the  mortgage  debt.  The  contract  was  not  by  or 
with  the  Sodus  Bay  and  Corning  Raili*oad  Company,  and  assum- 
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ing  that  the  question  as  to  the  validity  of  the  original  contract 
can  be  raised  in  this  action,  we  are  not  prepared,  without  fur- 
ther consideration,  to  condemn  the  transaction  on  either  of  th^ 
grounds  suggested.  {Duncomh  v.  N,  JT.,  H.  cfe  N.  E.  B. 
Co.,  84  N.  Y.  190 ;  Marie  v.  Garrison,  83  id.  14;  HarpencU 
ing  V.  Munaon,  91  id.  660.) 

But  this  action  is  not  brought  to  enforce  the  contract  of  ^ 
August  13, 1875,  against  the  defendant  Magee.  It  is  an  action 
to  compel  the  specific  performance  by  the  defendant  corpora- 
tion, of  the  undertaking  of  Magee  in  that  contract,  to  deliver 
the  bonds  of  the  new  company  as  therein  provided,  founded 
upon  the  assumption  by  the  new  company  of  that  obligation, 
by  resolution  of  its  board  of  directors,  passed  August  13, 1875, 
arid  also  upon  the  subsequent  contract  of  September  14,  1 875, 
made  between  the  company  and  the  plaintiflEs,  whidi  in  its  pri- 
mary provision  substituted  the  company  in  the  place  of  Magee 
as  the  party  of  the  second  part  in  the  contract  of  August  13, 
1875.  The  action  in  its  entire  scope  is  framed  to  enforce  the  ^ 
obligation  of  the  defendant  corporation,  under  its  contract  of  as- 
sumption. It  was  tried  upon  this  theory,  the  exceptions  point  ^ 
to  this  as  the  ground  of  tlie  action,  and  Magee  is  joined  as  de- 
fendant and  in  the  demand  of  relief,  as  the  custodian  of  bonds 
of  the  company  which  the  plaintiflEs  claimed  he  should  be  ad- 
judged to  deliver  to  them,  by  the  judgment  in  the  action. 
Throughout  the  trial  the  action  was  treated,  as  an  action  against 
the  defendant  corporation  upon  its  contract,  and  in  no  respect 
as  an  action  against  Magee,  to  enforce  a  liability  against  him 
nnder  the  contract  of  August  13,  1875.  The  plaintiflEs  there- 
fore are  compelled  to  meet  the  question,  whether  upon  princi- 
ples of  equity  they  are  entitled  to  the  aid  of  the  court  to  en- 
force an  executory  contract  between  themselves  on  tte  one  side, 
and  the  defendant  corporation  on  the  other,  for  the  sale  of  the 
property  of  the  former,  and  in  a  case  where  one  of  the  plain-  I 
tiflEs  at  the  time  the  contract  was  made,  was  a  director  of  the  \ 
purchasing  corporation  and  took  part  in  making  the  contract 
upon  which  the  action  is  brought.  For  a  proper  understanding 
of  the  situation,  a  few  additional  facts  need  to  be  stated.     On 
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the  26th  of  Aiigast,  1875,  Magee  and  his  associates  organ- 
ized a  railroad  company,  to  construct  a  railroad  from  Com- 
ing to  Geneva,  as  contemplated  by  the  contract  of  August 
13,  1875.  The  plaintiff  Munson  was  one  of  the  promot- 
ers and  became  a  director  and  stockholder,  and  was  the  first 
president  of  the  corporation.  On  the  31st  of  August,  1875, 
Magee  executed  a  written  assignment  to  the  new  corpora- 
tion, The  Syracuse,  Geneva  and  Corning  Kailway  Company, 
of  his  rights  under  the  contract  with  the  plaintiffs  of  August 
13,  1875,  and  the  board  of  directors  at  a  meeting  on  the  same 
day,  in  which  the  plaintiff  Munson  participated,  passed  a  reso- 
lution assuming  the  contract  on  the  part  of  Magee,  and  agree- 
ing to  perform  it,  except  in  one  particular  not  now  material  to 
be  mentioned.  On  the  14th  of  September,  1875,  the  contract 
before  referred  to  of  that  date,  was  entered  into  between  the 
plaintiffs  and  the  new  corporation,  and  was  executed  individ- 
ually by  each  of  the  plaintiffs,  and  on  the  part  of  the  corpora- 
tion, by  the  plaintiff  Munson,  as  president.  The  proceedings 
of  the  board  of  directors  indicate  that  when  the  resolution  of 
August  31,  1875,  was  passed,  and  for  two  or  three  months 
thereafter,  the  company  contemplated  building  its  road  to 
Geneva  on  the  same  line  substantially  as  that  of  the  Sodus 
Bay  and  Coming  Eaiboad  Company,  but  in  December,  1875,  k 
located  an  entirely  new  line,  not  coincident  in  any  part  with 
the  line  originally  contemplated,  upon  wliich  new  line  its  road 
was  subsequently  built.  It  is  found,  and  the  evidence  supports 
the  finding,  that  the  best  interests  of  the  company  were  pro- 
moted by  adopting  its  present  route.  The  plaintiffs  procured 
a  foreclosure  of  the  mortgage  and  purchased  the  property, 
as  they  had  agreed,  and  subsequently,  in  1877,  tendered  a  deed 
thereof  to  the  defendant  corporation,  and  demanded  the  deliv- 
ery of  the  bonds,  which  was  refused. 

In  determining  the  legal  question  presented,  it  is  proper  to  say 
that  there  is  no  evidence  of  any  actual  fraud  or  collusion  on  the 
part  of  any  of  the  parties  to  the  original  contract  of  Aflgust  13, 
1875,  or  that  the  contract  of  assumption  was  induced  by  any 
improper  appliances  or  motives  whatever.      It  is  plain  that 
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Magee  and  his  associates,  when  they  entered  into  the  original 
contract,  contemplated  building  the  proposed  road  on  the  line 
of  the  Sodas  Bay  and  Corning  Railroad  Company,  and  that  the 
contract  was  made  with  a  view  of  acquiring  for  the  new  road, 
the  rights  of  way  and  other  property  of  that  corporation.  It 
is  equally  plain  that  the  contract  of  assumption  was  entered  into 
by  the  now  corporation  with  the  same  expectation  and  for  the 
same  purpose.  If  the  contract  was  otherwise  unobjectionable, 
it  could  not,  we  think,  be  assailed  on  the  ground  that  it  was  a 
contract  outside  of  the  power  of  the  defendant  corporation. 
The  statute  authorizes  a  railroad  corporation  to  acquire  land 
for  its  track  and  other  necessary  purposes,  by  voluntary  pur- 
chase or  by  condemnation  (Laws  of  1850,  chap.  140,  §§  14, 15), 
and  an  agreement  made  on  the  purchase  of  rights  of  way,  to 
pay  therefor  in  bonds  of  the  purchasing  corporation,  secured 
by  a  mortgage  on  its  property,  is  clearly  we  think  within  the 
implied,  if  not  within  the  express  powers  of  a  railroad  corpora- 
tion. (§  28,  subd.  10.)  The  contract  made  between  the  defend- 
ant corporation  and  the  plaintiffs,  was  in  substance  a  contract 
to  purchase  rights  of  way,  and  although  the  defendants'  line 
was  not  formaUy  located  on  the  line  proposed  to  be  purchased, 
and  was  in  fact  subsequently  located  on  a  different  line,  this 
change  of  purpose  did  not,  we  think,^  affect  the  question  of 
corporate  power. 

But  we  are  of  opinion  that  the  contract  of  September 
14,  1875,  is  repugnant  to  the  great  rule  of  law  which 
invalidates  all  contracts  made  by  a  trustee  or  fiduciary,  in  which 
he  is  personally  interested,  at  the  election  of  the  party  he  repre- 
sents. There  is  no  controversy  as  to  the  facts  bringing  the  case 
as  to  Munson  within  the  operation  of  the  rule.  He  and  his 
associates  were  dealing  with  a  corporation  in  which  Munson 
was  a  director,  in  a  matter  where  the  interests  of  the  contract- 
ing parties  were  or  might  be  in  conflict.  The  contract  bound 
the  corporation  to  purchase,  and  Munson,  as  one  of  the  direct- 
ors, participated  in  the  action  of  the  corporation  in  assuming 
the  obligation,  and  in  binding  itself  to  pay  the  price  primarily 
agreed  upon  between  the  plaintiffs  and  Magee.  lie  stood  in 
SiCKEus— Vol.  LVIIL        10 
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the  attitude  of  selling  as  owner  and  purchasing  as  trustee.  The 
law  permits  no  one  to  act  in  such  inconsistent  relations.  It 
does  not  stop  to  inquire  whether  the  contract  or  transaction 
was  fair  or  unfair.  It  stops  the  inquiry  when  the  relation  is 
disclosed,  and  sets  aside  the  transaction  or  refuses  to  enforce  it, 
at  the  instance  of  the  party  whom  the  fiduciary  undertook  to 
represent,  without  undertaking  to  deal  with  the  question  of 
abstract  justice  in  the  particular  case.  It  prevents  frauds  by 
making  them  as  far  as  may  be  impossible,  knowing  that  real 
motives  often  elude  the  most  searching  inquiry,  and  it  leaves 
neither  to  judge  nor  jury  the  right  to  determine  upon  a  con- 
sideration of  its  advantages  or  disadvantages,  whether  a  contract 
made  under  such  circumstances  shall  stand  or  fall.  It  can 
make  no  difference  in  the  application  of  the  rule  in  this  case, 
that  Munson's  associates  were  not  themselves  disabled  from  con- 
tracting with  the  corporation,  or  that  Munson  was  only  one  of 
'  ten  directors  who  voted  in  favor  of  the  contract.  The  contract 
on  its  face,  notified  Munson's  associates  of  his  relation  to  the 
corporation,  and  that  the  contract  was  subject  to  be  defeated  on 
that  ground,  and  on  the  other  hand  a  corporation  in  order  to 
defeat  a  contract  entered  into  by  directors,  in  which  one  or 
more  of  them  had  a  private  interest,  is  not  bound  to  show  that 
the  influence  of  the  director  or  directors  having  the  private 
interest,  determined  the  action  of  the  board.  The  law  cannot 
accurately  measure  the  influence  of  a  trustee  with  his  associates, 
nor  will  it  enter  into  the  inquiry,  in  an  action  by  the  trustee  in 
his  private  capacity,  to  enforce  the  contract  in  the  making  of 
which  he  participated.  The  value  of  the  rule  of  equity,  to 
which  we  have  adverted,  lies  to  a  great  extent  in  its  stubborn- 
ness and  inflexibility.  Its  rigidity  gives  it  one  of  its  chief  uses 
as  a  preventive  or  discouraging  influence,  because  it  weakens 
the  temptation  to  dishonesty  or  unfair  dealing  on  the  part  of 
trustees,  by  vitiating,  without  attempt  at  discrimination,  all 
transactions  in  which  they  assume  the  dual  character  of  princi- 
pal and  representative. 

The  rule  has  been  declared  and  enforced  in  a  great  variety 
of  cases,  but  in  none  perhaps  with  more  vigor  and  complete- 
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ness,  both  upon  principle  and  authority,  than  in  the  leading 
Ciiseof  Davoue  v.  Fanning  (2  Johns.  Oh.  251, 252).  But  thecaee 
of  Aberdeen  Railway  Company  v.  Blakie  and  others  (2 
Eq.  1281),  decided  by  the  House  of  Lords,  is  in  many  of  its 
features  similar  to  the  present  one.  In  that  case  it  appeared 
that  the  plaintiffs  were  a  manufacturing  firm,  and  that  one  of 
them  was  also  a  manager  of  the  Aberdeen  Railway  Company, 
the  defendant,  and  the  chairman  of  the  board.  At  a  meeting 
of  the  managers,  they  by  resolution  authorized  their  engineer 
to  contract  for  iron  chairs  needed  by  the  company.  The  agent 
contracted  with  the  plaintiflb'  firm.  It  did  not  appear  that  the 
member  of  the  firm,  who  was  also  a  manager  and  the  chairman 
of  the  company,  intermeddled  with  the  dealing  on  either  side, 
further  than  that  it  may  be  assumed  he  was  at  the  meeting  ^ 
which  authorized  the  engineer  to  procure  a  supply  of  chairs. 
The  plaintiffs  brought  their  suit  to  enforce  specifically  the  per- 
formance of  the  contract,  or  in  the  alternative  to  recover  dam- 
ages for  its  non-performance.  After  a  decision  in  their  favor 
in  the  lower  court,  the  company  appealed  to  the  House  of  Lords, 
where  the  ruling  was  unanimously  reversed  on  the  ground  that 
the  contract  was  condemned  by  the  rules  of  equity,  as  having 
been  made  between  the  company  of  which  one  of  the  plaint^ 
was  a  manager,  and  a  private  firm  of  which  he  was  a  member. 
The  opinions  of  Lord  Chancellor  Cranwoeth  and  of  Lord 
Bbottgham  vindicate  upon  impregnable  grounds  the  general 
rule  and  its  application  to  the  particular  case. 

We  have  designedly  omitted  up  to  this  time,  special  refer- 
ence to  a  circumstance  which  it  is  claimed  takes  the  case  out  of 
the  operation  of  the  general  equitable  rule.  That  is,  that  the 
contract  with  the  defendant  corporation,  was  not  on  the  part 
of  the  plaintiffs  a  fresh  dealing  in  respect  to  the  sale  of  their 
interest  in  the  property  of  the  Sodus  Bay  and  Corning  Railroad 
Company,  but  was  simply  a  substitution  in  the  place  of  Magee, 
of  the  corporation  organized  by  him  and  his  associates,  for  the 
purpose  of  carrying  out  the  original  arrangement.  But  the  ^ 
promoters  of  a  corporation  are  not  the  corporation.  The  legal 
body  is  distinct  from  the  individuals  who  compose  it.     The 
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statute  confers  no  authority  upon  the  promoters  of  a  corpora- 
tion to  enter  into  preliminary  contracts  binding  the  corpora- 
tion when  it  shall  come  into  existence.  Such  contracts  may 
bind  the  individuals  who  make  them.  If  adopted  by  the  cor- 
poration, and  they  are  within  the  corporate  powers,  and  are  not 
otherwise  subject  to  objection,  they  may  become  the  contracts 
of  the  corporation  and  enforceable  as  such.  In  respect  to  con- 
tracts of  promoters  Judge  Ebdpield  says :  "  The  promoters 
are  in  no  sense  identical  with  the  corporation,  nor  do  they  rep- 
resent it  in  any  relation  of  agency,  and  their  contracts  could, 
of  course,  only  bind  the  company  so  far  as  they  should  be  subse- 
quently adopted  by  it,  as  their  successors."  (1  Bedf .  on  Bail- 
ways,  9. )  But  the  corporation  is  at  liberty  to  refuse  to  sanction 
them,  and  if  its  sanction  is  obtained  by  the  act  or  co-opera- 
tion of  directors  who  have  a  private  interest,  we  perceive  no 
"  reason  why,  under  the  general  rule,  the  corporation  may  not 
Xjesiat  an  action  for  specific  performance,  at  least  in  a  case 
where  it  has  not  accepted  the  consideration  and  taken  the 
benefit. 

It  is  claimed  that  the  general  policy  of  the  law  in  this  State 
sanctions  the  contract  in  question,  and  we  are  referred  to  chap- 
ter 710,  Laws  of  1873,  which  authorizes  the  purchaser,  or  the 
grantee  of  the  purchaser  of  the  real  estate,  tracks  and  fixtures 
of  a  railroad  corporation  sold  under  a  mortgage  or  decree,  to 
associate  with  him  other  persons  and  form  a  new  corporation 
to  maintain  and  operate  the  road.  But  the  transaction  in  ques- 
tion was  not  in  any  proper  sense  an  arrangement  for  the  reor- 
ganization of  an  existing  railroad.  It  was  not  contemplated 
that  the  new  corporation  should  operate  or  maintain  the  road 
of  the  old  corporation.  The  line  of  the  new  corporation,  by 
its  articles,  extended  only  from  Corning  to  Geneva,  whereas 
the  route  of  the  old  corporation  was  from  Coming  to  Sodus 
Bay.  When  the  contract  was  made,  the  enterprise  of  build- 
ing the  Sodns  Bay  and  Corning  road  had  been  commenced,  but 
the  road  had  not  been  built.  Its  route  had  only  in  part  been 
located,  and  the  great  burden  and  expense  of  the  undertaking 
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was  yet  to  be  incarred.    The  case  is  not  in  terms  within  the 
act  of  1873,  nor  as  we  think  within  its  spirit  and  intent. 

These  views  lead  to  an  affirmance  of  the  judgment. 

All  concur,  except  Bapallo  and  Finoh,  JJ.,  not  voting. 

Judgment  affirmed. 


Urial  Dbiggb,  Appellant,  v.  John  H.  Phillips  et  al.,  Re- 
spondents. 

A  liighway  once  established  does  not  cease  to  be  sach  until  it  has  been 
discontinued  by  the  proper  authorities. 

The  occupation  of  a  portion  of  a  highway  by  an  individual  is  a  mere  ob- 
struction and  nuisance  for  which  no  lapse  of  time  will  enable  him  to  pre- 
scribe, and  no  'acquiescence  on  the  part  of  the  highway  officials  of  the 
town  will  deprive  the  public  of  the  right  to  use  the  whole  highway,  or 
in  any  degree  lessen  the  duty  of  such  officials  to  remove  the  obstruction 
when  that  removal  is  necessary. 

Accordingly  Jield,  that  continuous  occupation  for  a  period  of  twenty  years 
of  a  portion  of  a  highway  did  not  give  the  occupant  title,  and  would  not 
sustain  an  action  of  trespass  against  the  supervisor  and  highway  commis- 
sioners of  the  town  for  entering  upon  and  removing  a  building  from  the 
portion  of  the  highway  so  occupied. 

A  dedication  by  the  owner  of  land  as  a  highway,  and  acceptance  by  the 
public  through  user,  constitutes  it  a  highway,  although  no  record  be 
made  of  it  as  such. 


(Argued  May  31,  1886;  decided  October  5, 1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  entered  upon  an  order 
made  the  second  Tuesday  of  June,  1883,  which  affirmed  a 
judgment  in  favor  of  defendants,  entered  upon  a  verdict. 

The  nature  of  the  action  and  the  materia  facts  are  stated  in 
the  opinion. 

£.  B.  Vedder  for  appellant.  The  undisputed  facts  show 
title  in  plaintiff  under  written  contract  of  Williams.  {Jackson 
V.  Leann^  3  Johns.  Cas.  124.)    And  also  by  adverse  possession. 
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(Code  of  Civ.  Pro.,  §  369;  2  E.  S.  [2d  ed.]  222,  §  9;  id., 
§§  370,  10;  372,  12;  3  K.  S.  [2d  ed.]  669;  Finley  v.  6'awfe, 
54  Barb.  9;  Smith  v.  LoriUardj  10  Johns.  338;  Smith  v. 
Dejm^  5  Cow.  200 :  McLaren  v.  Morphy^  19  U.  C.  Q.  B. 
609 :  Whitneu  v.  Wright,  15  Wend.  171,  177-8 ;  Cluie  v. 
Voria^  31  Barb.  511.)  The  statute  makes  substantial  in- 
closure  possession.  (Code  of  Civ.  Pro.,  §§  370,  372 ;  Code  of 
Pro.,  §§  83,  85.)  Highways  and  streets  are  themselves 
inclosures;  the  line  between  a  highway  or  street  and  the 
private  land  which  is  bounded  by  it  is  in  effect  a  line  of 
indosure.  {Jackson  v.  Halateadj  5  Cow.  216,  220 ;  Baker 
V.  Van  Valkenhurghy  29  Barb.  334.)  An  interruption  in 
actual  occupancy  of  premises  without  any  abandonment  of,  or 
intention  to  abandon  possession,  and  with  the  cmimua  revertendij 
and  where  no  other  hostile  possession  has  come,  in  before  re- 
sumption of  actual  occupancy,  does  not  break  up  the  continuity 
of  possession,  especially  whore  the  interruption  was  caused  by 
accident.  {Dana  v.  Valentincy  5  Mete.  8,  13-4;  Webb  v. 
Hichardson,  42  Vt.  465  ;  Thompson  v.  HaufeUj  1  Cent.  Law 
Rep'r,  198.) 

Daniel  U.  McMiUan  for  respondents.  Any  obstruction  to 
a  highway  is  a  nuisance.  {Harlow  v.  Hutchinson,  6  Cow. 
189;  Lansing  v.  Smithy  8  id.  146;  Dygert  v.  Schenck,  23 
Wend.  446 ;  14  K  Y.  506  ;  1  Duer,  451 ;  Feckhum  v.  Hmv- 
derson,  27  Barb.  207.)  The  commissioners  of  highways  had  a 
right  to  ascertain  the  boundaries  of  the  road,  and  the  summary 
right  to  remove  the  building  when  ascertained  to  be  in  the 
road.  {Talmage  v.  Huntifbg,  29  N.  Y.  447;  JUcFadden  v. 
Kingsbury,  11  Wend.  667 ;  Anderson  v.  Van  Tassel,  53  N. 
Y.  631 ;  Cook  v.  Harris,  61  id.  448.) 

Danforth,  J.  The  action  was  brought  to  recover  damages 
for  an  alleged  trespass  by  the  defendants  upon  land  of  which 
the  plaintiff  claimed  possession  and  ownership.  At  the  trial  it 
appeared  that  the  premises  were  part  of  a  large  tract  of  land, 
which,  in  1827,  was  granted  by  the  State  to  Burrows,  Williams 
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and  others,  who  in  1828,  made  a  partition  of  the  same,  and 
described  the  various  parcels  as  bounded  in  part  by  certain 
streets  and  highways,  and  among  others  "by  the  highway 
formed  by  the  continuation  of  the  military  road,"  referring 
also  to  a  map  of  the  village  of  Tonawanda,  made  by  Colton 
Fletcher  in  1825  ;  and  one  of  the  covenants  into  which  the 
parties  to  the  partition  entered  was  that  all  the  streets  named 
in  the  deed  as  bounding  any  part  of  the  premises  "  shall  be 
continued  as  public  streets  according  to  the  plan  of  them  in  the 
before-mentioned  map."  The  plaintiff  and  one  Mansfield  bought 
of  WiLiams  a  portion  of  this  land,  and  in  1829  or  1830  took 
from  him  a  contract,  which  was  not  produced,  but  the  plaintiff 
testified  that  Mansfield  subsequently  quit-claimed  to  him  the 
same  premises,  and  his  deed  shows  a  grant  "  of  lots  1  and  6 
in  block  4  of  the  village  of  Tonawanda,  as  described  in  a 
map  made  by  Colton  Fletcher,  and  filed  in  Erie  county."  He 
also  testified  that  "  the  building,  for  tearing  down  which  the 
action  was  brought,  stood  on  the  corner  of  Main  and  North 
Canal  streets  in  the  central  part  of  the  village  of  Tonawanda;" 
that  the  lot  he  claimed  was  "  lot  1,"  and  that  Main  street  was 
formerly  known  as  the  military  road.  One  of  the  defendants 
was  the  supervisor  of  the  town  of  Tonawanda ;  the  others  were 
its  highway  commissioners.  At  the  time  of  the  alleged  trespass 
they  werfe  lawfully  engaged  in  constructing  a  bridge  over  the 
creek  at  the  point  where  Main  street  intersected  it.  Upon  that 
street  its  approaches  were  to  be  constructed.  In  carrying  out 
a  necessary  retaining  wall,  they  came  to  an  old  foundation  wall. 
It  was  in  no  way  occupied,  and  so  far  as  appeared  no  person 
was  in  possession.  They  deemed  it  within  the  lines  of  the 
street  and  made  it  fit  for  their  purpose  by  coping  stones,  which 
brought  it  to  the  surface  of  the  ground.  The  plan  required  an 
iron  railing.  Its  completion  was  delayed  a  few  days,  and  in 
the  meantime,  without  the  defendants'  knowledge,  the  plain- 
tiff proceeded  to  erect  a  small  frame  building,  placing  one  cor- 
ner of  its  frame  upon  the  coping.  Before  the  house  was  finished, 
the  defendants  returned  to  put  on  the  railing  and  to  do  so, 
necessarily  pushed  away  the  plaintiff's  structure.     This  was  the 
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trespass  complained  of,  and  the  main  question  litigated  was 
whether  the  building  was  within  the  lines  of  lot  1,  or  whether 
it  projected  into  the  street  upon  which  it  was  conceded  that  lot 
abutted. 

At  the  close  of  the  case  the  plaintiff  asked  the  trial  court  to 
hold  as  matter  of  law  that  no  defense  had  been  made  out,  and 
that  the  only  question  for  the  jury  was  as  to  the  damages.  The 
court  declined  to  do  so,  saying :  "  The  question  of  the  location 
of  this  line"  (of  lot  1)  "is  for  the  jury  to  determine."  Upon 
the  evidence  this  was  clearly  so,  nor  is  any  point  made  upon  this 
appeal  to  support  the  exception  taken  by  the  plaintiff  to  that 
ruling.  The  court,  reviewing  the  whole  evidence,  charged  the 
jury  that  if  the  plaintiff,  in  the  erection  of  his  building,  kept 
within  the  lines  of  his  lot,  he  was  entitled  to  recover ;  other- 
wise not.  This  was  the  simple  and  real  issue  in  the  case ;  it 
was  fully  tried,  and  fairly  submitted  to  the  jury  in  a  manner, 
and  in  various  forms  so  satisfactory  that  no  exception  was 
taken. 

But  another  question  was  presented  to  the  trial  judge,  and 
an  exception  to  his  ruling  is  now  relied  upon.  The  highway 
was  not  shown  by  any  record,  but,  as  we  have  seen,  the  plain- 
tiff took  his  lot  under  a  description  bounding  it  upon  the 
street ;  its  existence  was  assumed  by  him  throughout  the  trial, 
and  in  his  request  for  instructions  to  be  given  to  the  jury, 
"  that  the  highway  was  limited  to  what  the  evidence  showed 
had  been  actually  used  as  such." 

"  Also,  that  the  evidence  failed  to  show  that  the  building 
was  an  obstruction  to  the  street  or  a  nuisance ;  that  if  it  did 
stand  within  the  bounds  of  a  street  or  highway,  no  right  has 
been  shown  in  defendants  to  remove  it, 

"By  the  Court. — I  hold  the  other  way,  and  have  so  charged. 
(To  this  no  exception  was  taken.) 

"  He  also  asked  the  court  to  charge  that  the  proof  does  not 
show  any  power  in  defendants  over  the  street  in  question ; 
that  defendants  had  no  power,  as  incidental  to  building  the 
bridge,  to  remove  plaintiff's  building,  as  obstructing  the  street 
or  the  approach  to  the  bridge. 
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*'  The  court  declined  aud  plaintiff  excepted." 

Other  requests  followed,  containing  a  similar  implication. 
Upon  the  same  assumption,  he  asked  the  court  in  substance  to 
charge ''that  if  the  jury  find  that  plaintiff  had  continuous 
possession  of  the  land  occupied  by  tlie  removed  building  for 
twenty  years,  under  clami  oi  title,  the  land  belonged  to  him 
and  he  was  entitled  to  recover/'  And  the  court  replied: 
**  That  would  be  so,  but  the  evidence  does  not  show  any  such 
title  unless  there  was  a  continuous  possession  for  twenty 
years  Plaintiff  excepted  to  that  qualification."  To  the  same 
effect  the  court,  in  commenting  upon  such  a  claim,  had  al* 
ready  charged  the  jury,  saying:  ''The  evidence,  however, 
does  not  show  that  continuity  of  possession  which  would  con- 
stitute what  the  law  terms  an  advei*se  holding,  so  as  to  ripen 
into  a  title."  To  this  the  plaintiff  excepted,  and  the  trial 
judge  then  said :  "  1  submit  the  case  substantially  upon  the 
propositions  suggested.  If  you  are  satisfied  that  this  wall  of 
the  bridge  was  placed  upon  what  was  actually  a  portion  of  this 
highway,  then  the  plaintiff  is  not  entitled  to  recover  without 
showing  an  uninterrupted  possession  for  twenty  years ;  while 
on  the  other  hand,  if  it  was  placed  on  the  plaintiff's  land,  and 
his  building  did  not  extend  over  and  beyond  to  the  east  of  his 
land,  BO  as  to  render  this  act  necessary,  then  the  plaintiff  is  en- 
titled to  recover. 

"  It  all  depends  upon  where  the  actual  location  of  this  line 
was,  unless  there  has  been  a  continuous  possession  of  twenty 
years,  and  whether  he  went  over  it  or  whether  he  kept  within 
it.  If  he  went  over  it  he  had  no  right  to  complain ;  if  he 
kept  within  it,  then  he  had  a  right  to  indemnity." 

The  propositions  referred  to  are  the  propositions  of  the  plain- 
tiff, presented  by  the  requests  already  made,  and  the  charge 
left  the  jury  to  determine  the  question  as  to  adverse  and  un- 
interrupted possession.  It  was  the  last  utterance  of  the  court, 
and  was,  no  doubt,  intended  as  a  withdrawal  of  the  positive 
opinion  before  expressed  upon  it.  No  request  was  made  for  a 
specific  modihcation  of  the  charge  already  given,  and  the  Gen- 
eral Term  have  regarded  the  final  charge  as  an  answer  to  the 
SiCKELS— Vol.  LVIII.        11 


82  DiiiQGS  V,  Phillips  et  al.  [Oct;., 

Opinion  of  the  Court,  per  Danporth,  J. 

exception  to  the  refusal  of  the  court  before  made,  to  leave  the 
matter  of  adverse  possession  to  the  jury. 

We  are  unable  to  agree  in  this  view  of  the  case.  If  the 
instruction  first  given  was  erroneous  and  upon  a  material  point, 
it  cannot  be  said  the  jury  were  not  influenced  by  it.  It 
expressed  a  very  strong  opinion,  more  than  once  repeated, 
upon  a  matter  finally  left  to  the  determination  of  the  jury,  and, 
in  the  a'bsence  of  an  explicit  withdrawal  by  the  court,  fairly 
})ermits  the  inference  that  it  affected  the  verdict.  The  jury 
having  heard  from  the  judge  that  the  evidence  did  not  show 
that  continuity  of  possession  which  would  constitute  what  the 
law  terms  an  adverse  holding,  so  as  to  ripen  into  a  title,  could 
hardly  be  expected  to  come  to  a  different  conclusion  upon  the 
same  evidence  but  might  readily  concur  in  that  reached  by  the 
judge,  so  long  at  least  as  it  was  permitted  to  remain  a  part  of 
the  instructions  by  which  they  were  to  be  guided.  The  remark 
of  the  judge  was  more  than  a  comment  upon  evidence  which 
he  might  make  according  to  his  discretion ;  it  was  a  decision 
that  there  was  no  evidence  to  support  the  plaintiff's  contention. 
If  that  was  error  it  was  not  cured  by  subsequently  leaving 
the  question  to  the  jury  as  one  which  they  also  might  deter- 
mine. (  Vedder  v.  FellowSy  20  N.  Y.  126  ;  Chapman  v.  Erie 
E.  Co,,  55  id.  579  ;  AUia  v.  Leonard,  58  id.  288.)  We  are  of 
opinion,  however,  that  the  instruction  asked  for  was  irrelevant 
to  any  question  actually  before  the  court.  The  issue  was  not 
between  individuals,  nor  in  relation  to  private  property.  It 
concerned  the  public  and  their  rights  in  the  highway.  The 
defendants,  at  the  time  in  question,  were  town  officers,  engaged 
in  the  performance  of  official  duty,  and  if  the  acts  complained 
of  were  performed  upon  premises  which  at  any  time,  no  matter 
how  long  before,  had  been  set  apart  as  a  highway,  and  by  dedi- 
cation had  become  such,  the  plaintiff  could  not  recover,  although 
he  had  occupied  a  particular  portion  of  it  from  time  to  time,  or 
even  for  a  continuous  period  of  time  extending  to  twenty  yeare. 
{MiUs  V.  Hall,  9  Wend.  315 ;  Kellogg  v.  TJwmpson,  66  N.  Y. 
88.)  There  svas  no  non-user  of  the  highway,  and  his  occupa- 
tion was  a  mere  obstruction  and  nuisance  for  which  no  lapse  of 
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time  would  enable  him  to  prescribe.  Once  established  a  high- 
way does  not  cease  to  be  snch  until  it  has  been  discontinued  by 
the  proper  authorities.  Of  that  in  question  it  was  conceded 
no  record  could  be  found,  but  the  claim  rested  upon  the  dedi- 
cation by  the  owner  of  the  land  and  acceptance  by  the  public 
through  user.  Uix)n  this  point  the  learned  trial  court,  after 
calling  attention  to  the  facts  and  circumstances  relating  to  it, 
said,  "  for  the  purpose  of  maintaining  a  highway  of  this 
description  it  is  not  necessary  that  the  ground  should  be  con- 
stantly or  continually  used,  but  that  it  should  be  used  for  the 
general  purposes  and  convenience  of  the  public  as  a  portion  of 
a  public  thoroughfare  or  highway,"  and  the  verdict  of  the  jury 
under  other  instructions,  to  wliich  I  before  adverted,  shows 
that  this  was  done  over  that  portion  of  the  land  now  claimed 
by  the  plaintiff,  and  which  contained  the  locus  in  quo.  No 
exception  was  taken  to  this  proposition  and  it  must  be  considered 
settled  tliat  the  line  of  the  highway  Included  the  wall  in  dispute. 
The  jurisdiction  of  the  defendants  in  the  performance  of  their 
duty  extended  over  the  whole  width  of  the  highway  as  estab- 
lished and  each  part  of  it.  The  plaintiff  took  his  title  subject 
to  the  easement,  and  no  act  of  obstruction  on  his  part  could 
•  deprive  them  of  their  jurisdiction.  {Bridges  v.  Wykoff^  67 
N.  Y.  130.)'  No  acquiescence  on  their  part  in  any  act  of  the 
plaintiff  could  deprive  the  public  of  the  right  to  use  the  whole 
highway,  or  in  any  degree  lessen  the  duty  of  the  defendants  to 
remove  obstructions,  when  that  removal  was  necessary.  {Cook 
v.  Harris^  61  N.  Y.  448.)  In  any  view  of  the  case  the  plain- 
tiff had  upon  the  trial  every  opportunity  which  the  law  affords 
to  assert  his  title,  and  we  think  no  error  was  committed  by  the 
learned  trial  judge  to  his  prejudice. 

The  judgment  appealed  from  should,  therefore,  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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John   Fischer,   Appellant,   v.  Georgb  F.  Langbein  et  al., 
/  Respondents. 

Where  a  court,  having  j  arisdiction  of  the  Bubject-matter  and  the  parties, 
is  called  upoD  to  adjudicate  upon  a  doubtful  question  of  law,  or  deter- 
mine  as  to  inferences  to  be  drawn  from  circumstances  reasouablj  sus- 
ceptible of  different  interpretations  and  calling  for  the  exercise  of  the 
judicial  function,  its  decision  thereon  does  not  render  an  order  or  process 
based  upon  it  void,  although  afterward  vacated  or  set  aside  as  erroneous, 
or  subject  the  party  procuring  it  to  an  action  for  damages. 

It  Mems  where  the  jurisdiction  of  the  coUrt  is  made  to  depend  upon  the 
existence  of  some  fact  of  which  there  is  no  proof,  it  has  no  authority  to 
act  in  the  premises  ;  and  if  it,  nevertheless,  proceeds,  all  of  its  acts  are 
void  and  afford  no  justification  to  the  party  instituting  the  proceedings, 
or  to  an  attorney  who  causes  process  to  be  issued  in  such  proceedings. 

In  the  case  of  void  process,  no  preliminary  proceeding  is  necessary  to 
vacate  or  set  it  aside  as  a  condition  to  the  maintenance  of  an  action. 

Process,  however,  which  the  court  has  general  jurisdiction  to  award,  but 
which  is  irregular,  by  reason  of  the  non-performance  by  the  party  of 
some  preliminary  requirement,  or  the  existence  of  some  fact  not  dia- 
closed  in  his  application  therefor,  must  be  regularly  vacated  or  annulled 
by  an  order  of  the  court  before  an  action  can  be  maintaine<{  for  dan^ages 
occasioned  by  its  enforcement. 

In  all  cases  where  the  court  has  acquired  jurisdiction  in  an  action  or  pro- 
ceeding, its  order  or  judgment  tlierein  is  valid  and  enforceable  and  affords 
protection  to  all  persons  acting  under  it,  although  it  may  be  afterward  set 
aside  or  reversed  as  erroneous. 

The  power  of  the  court  to  entertain  jurisdiction  of  an  action  or  proceeding 
does  not  depend  upon  the  existence  of  a  substantial  cause  of  action,  but 
upon  the  performance  by  the  party  of  the  prerequisites  authorizing  it  to 
determine  whether  one  exists  or  not. 

In  an  action  brought  by  plaintiff  to  dissolve  an  unincorporated  association, 
an  injunction  was  applied  for  by  him  to  prevent  a  disposition  of  its  funds. 
Upon  the  hearing,  a  reference  was  granted  to  determine  tlie  truth  of  cer- 
tain averments  made  by  plaintiff,  a  provision  being  inserted  in  the  order, 
with  his  consent,  that  if  he  failed  to  substantiate  his  claim  he  should  pay 
the  referee's  fees.  Upon  papers  showing  that  the  referee  found  against 
plaintiff,  but  that  he,  after  due  notice,  neglected  to  take  up  the  report  or 
pay  the  referee^s  fees,  an  order  to  show  cause  was  granted  requiring  plain- 
tiff to  pay  said  fees  within  three  days,  or  to  show  cause  why  he  should  not. 
be  committed  for  contempt  in  refusing  to  obey  the  order  of  the  court. 
On  return  of  the  order  to  show  cause,  the  court  found  plaintiff  truilty  of 
the  offense  charged,  and  ordered  that  a  commitment  issue,  which  was 
done,  and  plaintiff  was  committed  to  jail.  In  these  proceedings,  the  de- 
fendants here  acted  as  the  attorneys  for  the  defendant  in  that  action. 
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The  order  was  subsequently  reversed  by  this  court,  it  holding  that  no 
contempt  had  been  committed.  {Fischer  v.  Raab,  81  N.  Y.  235.)  Held, 
that  an  action  for  false  imprisonment  was  not  maintainable;  that  the 
court  granting  the  order  concededly  had  jurisdiction  of  the  parties  and 
the  subject-matter  and  authority  to  determine  as  to  whether  or  not  a 
contempt  had  been  committed,  and  its  order,  although  erroneous,  was 
a  protection  to  defendants. 

Also  hMf  that  defendants  did  not  make  themselves  liable  in  such  an  action 
because  of  their  refusal  to  consent  to  plaintiffs  discharge  after  an  alleged 
compliance  by  him  with  the  terms  of  the  commitment,or  for  appearing  and 
opposing  a  motion  for  liis  discharge,  all  of  which  occurred  before  it  was 
finally  determined  that  plaintiff  was  not  guilty  of  contempt,  and  it 
appearing  that  the  motion  for  a  discharge  was  denied. 

It  was  claimed  that  the  commitment  was  void,  because  it  did  not  contain 
a  statement  that  the  disobedience  referred  to  as  the  contempt  had  de- 
feated,  impaired,  impeded  or  prejudiced  some  right  of  the  defendants  in 
the  former  action.  The  commitment,  the  order  and  the  affidavit  upon 
which  it  was  founded  stated  in  detail  the  proceedings  which  it  was 
claimed  the  disobedience  affected.  Held,  that  this  was  a  full  compliance 
with  the  requirements  of  the  rule  in  respect  to  the  contents  of  a  com- 
mitment. 

(Submitted  May  31,  1886;  decided  October  5,  1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  first  judicial  department,  entered  upon  an 
order  made  August  7, 1883,  which  affirmed  a  judgment  in  favor 
of  defendants,  entered  upou  an  order  dismissing  the  complaint 
on  trial. 

This  was  an  action  for  false  imprisonment. 

Defendants  were  attorneys  for  the  defendants  in  the  action 
and  proceedings  hereinafter  described,  and  the  alleged  cause  of 
action  was  based  upon  their  participation  as  such  attorneys  in 
said  proceedings. 

Plaintiff  was  a  member  of  an  unincorporated  association  and 
commenced  an  action  against  the  individual  members  of  the  as- 
sociation to  dissolve  it,  in  which  motion  he  applied  for  an  in- 
junction to  restrain  the  disposition  of  its  funds.  Upon  such 
application  he  was  met  by  the  aflidavita  of  forty-two  members  of 
the  society,  represented  by  the  defendant,  J.  C.  Julius  Langbein, 
as  attorney  of  recoixl.  The  plaintiff,  through  his  counsel,  there- 
upon charged  that  these  members  who  had  made  affidavits, 
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being  Gennans  and  unaoquaiuted  with  the  English  language, 
were  misled  in  signing  and  swearing  to  their  affidavits,  and  it 
was  agreed  that  a  reference  should  be  had,  and  that  the  truth  or 
falsity  of  his  charge  should  determine  whether  he  should  or 
should  not  pay  the  referee's  fees.  If  the  forty-two  raem- 
1)01*8,  or  a  majority  of  them,  swore  that  they  made  the  statement 
which  appeared  in  the  affidavit,  the  plaintiff  was  to  pay  the 
fees.  An  order  of  reference  containing  that  provision  in  sub- 
stance was  thereupon  entered  by  consent.  The  referee  found 
in  favor  of  the  defendants.  Due  notice  was  given  plaintiff 
that  his  report  was  ready  for  delivery.  The  plaintiff,  however, 
nc;;^Iected  to  take  it  up ;  whereupon,  upon  application  by  the 
(lef(5ndants'  attorneys,  and  upon  an  affidavit  showing  these 
frt(;tH,  an  order  was  made  requiring  the  plaintiff  to  pay  to  the 
referee  his  fees  within  three  days,  or  show  cause  why  he  should 
not  be  committed,  and  the  injunction  vacated,  and  the  motion 
for  injunction  and  the  appointment  of  a  receiver  denied,  and  his 
proceedings  stayed  until  such  fees  were  paid.  The  plaintiff  was 
lieard  upon  the  return  of  the  order  to  show  cause;  the  court 
determined  that  a  contempt  liad  been  committed  and  directed 
that  a  commitment  should  issue,  which  was  accordingly  done. 
The  General  Term  reversed  the  order  of  commitment,  with 
this  condition,  "  wo  make  it  part  of  the  terms  of  reversal  that 
the  plaintiff  shall  stipulate  not  to  bring  any  action  on  account 
of  his  imprisonment.  This  stipulation  must  be  handed  up 
with  the  proposed  order  of  reveraal."  The  stipulation  was  not 
given,  and  the  court  affirmed  the  order.  -The  plaintiff  then 
appealed  to  the  Court  of  Appeals,  where  the  order  was  re- 
versed.   {Fiscfier  v.  Baab,  81  N.   Y.  235.) 

Samuel  Hand  for  appellant.  The  order  of  December  4, 
1878,  was  void  on  its  face  because  it  did  not  adjudicate  the 
plaintiff  guilty  of  any  act  which  amounted  to  a  contempt 
of  court.  {Albany  City  Bk,  v.  Schermerhorn^  9  Paige,  372 ; 
Pfiople  V.  Rogers,  2  id.  103;  People  v.  Nevim,  1  Hill,  155, 163 ; 
Green  v.  Elgte,  5  Adol.  &  El.  [N.  S.]  99;  S,  (?.,  48  E.  C.  L. 
97 ;  Clark  v.  Blnninger,  75  N.  Y.  35,  344,  357 ;  Fischer  v. 
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liaab,  81  id.  135  ;  2  R  S.  534,  §  20 ;  Code,  §  2281 ;  la  re 
Tovmshendy  6  Thomp.  &  Cook,  227;  /?i  re  McFeele,  2  Redf. 
541.)  Such  an  order  could  not  protect  the  parties  who  pro- 
cured it.  {Comfort  v.  Fvlion^  13  Abb.  Pr.  276 ;  Curry  v. 
PHngle^  11  Johns.  444 ;  Yredenhurgh  v.  Hendricl\  17  Barb. 
179  ;  Zansingy-  Case,  4  N.  Y.  Leg.  Obs.  221 ;  Clai^ke  v.  May^ 
2  Gray,  410 ;  Warner  v.  Pei^y^  14  Hun,  337 ;  Rutherford  v. 
Hohnes,  66  N.  Y.  368 ;  Ballymore  v.  Cooper^  46  id.  236 ; 
Leehra  v.  Connors^  13  Abb.  N.  C.  88 ;  People  v.  Bd.  of 
Police^  6  Abb.  Pr.  162 ;  Wortman  v.  Wortinan,  17  id.  66 ; 
Blythe  V.  Tompkins^  2  id.  468  ;  Patrick  v.  Solinger^  9  Daly, 
149;  Savacocl  v.  Boughton^  5  Wend.  172;  Davenport  v. 
Dondy^  3  Abb.  Pr.  409 ;  Yredeinburgh  v.  Hendricks,  18  Barb. 
179.)  The  Court  of  Common  Pleas  had  not  jurisdiction  over 
the  plaintiflF  to  adjudge  him  guilty  of  contempt  of  court. 
{Bidlymore  v.  Cooper,  46  N.  Y.  236,  241.)  Tlie  court  being 
without  jurisdiction,  the  proceedings  are  void,  and  the  de- 
fendants, as  the  promoters  of  the  imprisonment  under  the 
void  process,  ai'e  liable.  {Elliott  v.  Pier  son,  1  Pet.  340; 
Lessees  of  Hickey .v,  Stewart,  2  id.  750;  Chemung  Can, 
Bk  V.  Judson,  8  N.  Y.  254;  Palmer  v.  Foley,  71  id. 
109;  MiUer  v.  Adams,  25  id.  409;  Day  v.  Bach,  87  id. 
56,  60.)  The  commitment  did  not  authorize  the  sheriflf  to 
discharge  plaintiff  upon  production  of  the  receipt  signed  by 
the  referee  {Deyo  v.  Van  Valkenburgh,  5  Hill,  242.)  The 
defendants  are  liable  for  any  injury^  caused  by  their  negligent 
mistake  {Ma/iDonneLl  v.  Buff  am,  81  How.  Pr.  154; 
Houghton  v.  Swarth^ut,  1  Denio,  589 ;  Tompkins  v.  Sands,  8 
Wend.  462.)  Upon  the  discovery  of  the  mistake  in  the  com- 
mitment the  defendants  were  bound  to  procure  its  correction. 
{Doyle  V.  Russell,  30  Barb.  300.) 

Oeorge  F.  Lcmglevn,  J.  C.  Julius  Langlein  <&  Jesse  K. 
Furlong  for  respondents  The  order  and  warrant  of  commit- 
ment were  neither  irregular,  nor  yoid,  but  were  erroneous  pro 
cess.  {Oeib  v.  Toppvng,  83  N.  Y.  46,  47.)  If  power  to  determine 
practically  a  given  action,  controversy  or  question  presented 
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does  not  exist  with  reference  to  any  particular  case,  its  deter- 
mination by  the  court  is  an  absolute  nullity.  (1  Pomeroy  on 
Eq.  Jur.  Ill,  §  129 ;  Hunt  v.  Hunt,  72  N.  Y.  217,  228,  229, 
230.)  Jurisdiction  may  exist,  although  the  judgment  be  erro- 
neous. {Staphs  V.  Fairchild^  3  N.  Y.  41 ;  Potter  v.  Purdy^ 
29  id.  106  ;  Roderigas  v.  East  R.  S.  Inst,  63  id.  460.)  The 
distinction  exists  between  a  lack  of  power  or  want  of  jurisdiction 
in  the  court,  a  wrongful  and  a  defective  exercise  of  the  power. 
In  the  first  instance  all  acts  of  a  court  not  having  jurisdiction 
or  power  are  void,  in  the  latter  only  voidable.  The  second  is 
wrong  and  must  be  revereed  on  error.  The  third  is  irregular 
and  must  be  corrected  on  error.  (Wait  on  Fraud.  Conv.  and 
Cred.  Bills,  653,  §§  420,  421 ;  Gray  v.  Bowles,  13  Eep.  179 ; 
Bradley  v.  Fisher,  13  Wall.  351,  352 ;  TaUman  v.  McCaHhy, 

11  Wis.  406;  Fk  parte  Watkins,  3  Peters,  202;  Skinnion  v. 
Kelly,  18  N.  Y.  355 ;  Miller  v.  Brinkerhoff,  4  Denio,  118 ; 

VoAi  Alstyne  v.  Erwin,  1  Kem.  331 ;  Simpson  v.  Eomheck,  3 
Lans.  55  ;  Day  v.  Bach,  87  N.  Y.  61.)  The  right  to  inquire 
into  the  jurisdiction  of  another  court  in  a  collateral  action  is 
confined  to  the  question  of  authority,  and  ^t  doe^  not  extend  to 
the  question  whether  or  not  the  court  erred  in  the  exercise  of 
lawful  authority  to  act.  {Cooper  v.  Reynolds,  10  WalK  308 ; 
Bradley  v.  Fisher,  13  id.  351.)  Error  of  the  court  in  adjudg- 
ing a  party  entitled  to  process  does  not  make  the  party  liable 
for  acts  done  under  the  erroneous  process.  (Addison  on  Torts 
[4th  Eng.  ed.,  1880],  781,  720, 757,  799,  810 ;  Cohen  v.  Morgan, 
6  D.  &  R.  R.  8,  9 ;  Carratt  v.  Mo7iey,  1  Q.  B.  18,  28  ;  Cooper 
V.  Harding,  7  id.  639 ;  Blythe  v.  Tompkins,  2  Abb.  472 ; 
WiUiams  v.  Smith,  14  C.  B.  [K  S.]  596,  622 ;  Daniels  v. 
Fielding,  16  M.  &  W.  200 ;  Smith  v.  Sidney,  L.  R.,  6  Q.  B. 
203  ;  Zandt  v.  Hilts,  19  Barb.  283,  288 ;  Stanton  v.  Schell,  3 
Sandf.  328 ;  Shnpson  v.  Hornbeck,  3  Lans.  53 ;  Cory  v.  Lony^ 

12  Abb.  Pr.  [N.  S.]  432 ;  MiUer  v.  Adams,  52  N.  Y.  412 ;  Pal- 
7ae7*  V.  Foley,  71  id.  109 ;  Day  v.  Bach,  87  id.  56,  62 ;  Marks 
V.  Townsend,  97  id.  590,  596  )  The  "  warrant  '  of  commitment 
was  legal  and  regular.  No  cause  of  action  for  damages  in  this 
respect,  either,  was  alleged,  in,  or  made  out  by  the  complaint,  or 
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the  evidence.  {Costar  v.  Wilson^  3  M.  &  W.  411;  Gre&n  v.  Elgie^ 
5  Ad.  &  El.  [N.  S.]  113  ;  Wait  on  Fraud.  Con.,  etc.,  562,  §  426 ; 
WiUiams  v.  Smith,  14  C.  B.  [N.  S.]  696  ;  Prmtice  v.fla^ri- 
8(m,  4  Q.  B.  852;  D.  &  Merv.  50;  8.  6%  4  Ad.  &  El.  [N.  S.] 
852,  856 ;  Smith  v.  Sidney,  L.  R.,  5  Q.  B.  203.)  Before  an 
action  can  be  brought  on  the  ground  that  the  process  was 
irregular  the  party  must  apply  to  the  court  and  have  it  set 
aside.  {Reynolds  v.  Cross,  3  Caines,  267 ;  Griswold  v. 
Sedgwick,  6  Cow.  462;  Mackey  v.  Backett,  9  Paige,  437; 
Simpson  v.  Norrbeck,  3  Lans.  55 ;  Steuben  Co.  Bank  v. 
Alberger,  78  N.  Y.  252;  Ruppert  v.  Hang,  87  id.  143; 
Day  V.  Beck,  id.  60;  Jackson  v.  Smith,  16  Abb.  Pr.  201; 
Qreen  v.  Elgie.,  5  Ad.  &  El.  [N.  S.J  113 ;  People  v.  Neoins, 
1  Hill,  165.)  The  setting  aside  of  process  on  the  ground 
of  error  gives  no  cause  of  action,  and,  therefore,  it  makes  no 
difference  even  if  malice  is  shown,  and  so  justification  and  miti- 
gation, are  unnecessary  to  be  shown  in  defense  where  there 
is  no  cause  of  action.  {Marks  v.  Townsend,  97  N.  Y.  590.) 
No  action  will  lie  unless  the  complaint  charges  the  attorney  with 
acting  maliciously,  and  this  must  be  proven.  {Anon.,  1  Mod. 
209 ;  Davis  v.  Jenkinsy  11  Mees.  &  W.  745 ;  1  Dow.  &  L. 
321 ;  12  L.  J.  [N.  S.j  Exch.  386 ;  CarraU  v.  Morley,  1  Q.  B. 
18,  28;  Bumap  v.  Marsh,  13  111.  535;  Lynch  v.  Common- 
weaUh,  16  Serg.  &  E.  368 ;  Cohen  v.  Morgan,  6  D.  &  R.  9 ; 
Marks  v.  Tovmsend,  97  N.  Y.  590.)  As  the  complaint  does 
not  state  why  it  was  set  aside,  whether  for  irregularity  or  for 
error,  tliis  was  a  fatal  defect  and,  therefore,  it  stated  no  cause  of 
action.  ( WiUiams  v.  Srnith,  14  C.  B.  [N.  S.]  596 ;  Prentice 
v.  Harrison,  4  Q.  B.  852  ;  D.  &  Merv.  50 ;  Smith  v.  Snyder, 
L.  R,  6  Q.  B.  203 ;  Moore  v.  Ouardner,  6  M.  &  W.  595.) 

RuGEB,  Ch.  J.  It  cannot  be  disputed  but  tiiat  an  attorney 
who  causes  void  or  irregular  process  to  be  issued  in  an  action, 
which  occasions  loss  or  injury  to  a  party  against  whom  it  is 
enforced,  is  liable  for  the  damages  thereby  occasioned.  In  the 
case  of  void  process  the  liability  attaches  when  the  wrong  is 
committed  and  no  preliminary  proceeding  is  necessary  to  vacate 
SicKEi^  — Vol.  LVIII.        12 
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or  set  it  aside,  03  a  condition  to  the  maintenance  of  an  action. 
Process,  however,  that  a  court  has  general  jurisdiction  to  award, 
but  which  is  irregular  by  reason  of  the  non-perfornriance  by  the 
party  procuring  it,  of  some  preliminary  requisite,  or  the  exist- 
ence of  some  fact  not  disclosed  in  his  application  therefor,  must 
be  regularly  vacated  or  annulled  by  an  order  of  the  conrt,  before 
an  action  can  be  maintained  for  damages  occasioned  by  its 
enforcement.  {Day  v.  Bach^  87  N.  Y.  56.)  In  such  cases 
the  process  is  considered  the  act  of  the  party  and  not  that  of 
the  court,  and  he  is,  therefore,  made  liable  for  the  consequences 
of  his  act. 

Yoid  process  is  such  as  the  court  ha&  no  power  to  award,  or 
has  not  acquired  jurisdiction  to  issue  in  the  particular  case,  or 
which  does  not  in  some  material  resj>ect  comply  in  form  with 
the  legal  requisites  of  such  process,  or  which  loses  its  vitality  in 
consequence  of  non-compliance  with  a  condition  subsequent, 
obedience  to  which  is  rendered  essential.  Irregular  process  is 
such  as  a  court  has  general  jurisdiction  to  issue,  but  which  is 
unauthorized  in  the  particular  case  by  reason  of  the  existence 
or  non-existence  of  some  fact  or  circumstance  rendering  it  im- 
proper in  such  a  case.  In  all  cases  where  a  court  has  acquired 
jurisdiction  in  an  action  or  proceeding,  its  order  made  or  judg- 
ment rendered  therein,  is  valid  and  enforceable  and  aflfords  pro- 
tection to  all  persons  acting  under  it,  although  it  maybe  after- 
ward set  aside  or  reversed  as  erroneous.  {Simpson  v.  Horn- 
becky  3  Lans.  53.)  Errors  committed  by  a  court  upon  tlie 
hearing  of  an  action  or  proceeding  which  it  is  authorized  to 
hear,  but  not  affecting  any  jurisdictional  fact,  do  not  invalidate 
its  orders  or  authorize  a  party  to  treat  them  as  void,  but  can  be 
taken  advantage  of  only  by  appeal  or  motion  in  the  original 
action.     {Day  v.  Bach^  supra,) 

There  is  no  claim  made  that  the  order  and  commitment 
under  which  the  imprisonment  complained  of  in  this  case  was 
effected,  was  void  or  even  irregular,  except  for  the  alleged  erro- 
neous determination  made  by  the  Special  Terra  upon  the  merits 
of  the  application.  This  determination  consisted  in  holding 
that  a  contetnpt  had  been  committed  by  the  plaintiff,  while  upon 
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appeal  this  court  held  otherwise.  All  of  the  facts  constituting 
tlie  alleged  contempt  were  undisputed  and  were  presented  lo 
the  Special  Term  for  its  consideration'  upon  the  hearing.  After 
hearing  the  parties  it  decided  that  a  contempt  had  been  com- 
mitted and  ordered  the  imprisonment  complained  of.  It  was 
conceded  on  that  hearing  that  the  plaintiff  had  disobeyed  an 
order  of  the  court,  and  the  only  question  presented  for  its  con- 
sideration was  whether  such  disobedience  "  defeated,  impaired, 
imj>eded  or  prejudiced  "  a  right  or  remedy  of  the  defendants. 
Upon  the  appeal  to  this  court  it  was  held  that  the  case  did  not 
clearly  show  that  any  right  or  remedy  of  the  defendants  had 
been  defeated,  impaired,  impeded  or  prejudiced  by  the  dis- 
obedience alleged,  and  the  order  adjudging  the  plaintiff  guilty 
of  a  contempt  was,  for  that  reason,  reversed  as  erroneous. 
{Fischer  v.  Raah^  81  N.  Y.  235.)  A  simple  question  of  law 
was  thus  presented  to  the  court  as  to  whether  all  of  the  ele- 
ments constituting  the  offense  of  contempt  appeared  on  the 
application  for  the  commitment.  Whether  they  did  or  did  not 
in  no  sense  constituted  a  jurisdictional  question.  The  court 
concededly  had  jurisdiction  of  the  parties  and  the  subject-mat- 
ter of  the  application,  and  we  think  authority  to  determine 
whether  a  contempt  had  been  committed  or  not ;  and  the  ques- 
tion for  its  consideration  was  whether  the  facts  of  the  case 
brought  it  within  the  statutory  definition  of  a  contempt.  An 
erroneous  decision  of  that  question  in  no  sense  affected  the 
jurisdiction  of  the  court  over  the  subject-matter  of  the  applica- 
tion. In  a  similar  case  it  was  said  by  this  court  that  the  fact 
that  a  justice  of  the  peace  "  had  jurisdiction  of  the  person  of 
the  plaintiff  and  of  the  subject-matter  then  pending,  did  not 
give  him  judicial  authority  to  adjudge  her  guilty  of  a  contempt, 
and  to  imprison  her  therefor.  To  have  that  authority  there 
must  have  arisen  before  hira,  facts  wliich  gave  him  power  to 
consider  of  the  question  whether  there  had  been  a  contempt 
committed  by  her.  When  facts  arose  which  gave  him  that 
power  he  had  a  right  to  adjudicate  upon  them,  and  is  not  liable 
to  an  action  though  he  may  have  held  erroneously  as  matter  of 
law.''     {^RuOi&rford  v.  Holmes,  66  N.  Y.  368,  370.) 
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Ill  tlie  present  case  the  coiu't  made  an  order,  upon  the  appli- 
cation of  the  plaintiff,  referring  a  certain  disputed  question  of 
fact  to  a  referee  to  hear  and  determine,  and  in  case  such  report 
was  against  the  plaintiff,  that  he  should  pay  the  referee's  fees 
incurred  thereon.  The  plaintiff  cannot  question  the  validity  of 
this  order,  for  it  was  made  at  his  request  and  upon  his  stipula- 
tion to  pay  the  fees  in  the  event  provided  for.  The  order  was, 
therefore,  lawful  and  such  as  the  court  had  a  right  to  make 
under  the  circumstances.  The  report  of  the  referee  being 
against  the  plaintiff,  he  was  required  to  pay  the  fees  and  take 
it  up;  but  this  he  neglected  and  refused  to  do.  For  this 
refusal  he  was  adjudged  guilty  of  contempt. 

The  disobedience  of  its  order  by  the  plaintiff  gave  the  court 
jurisdiction  of  the  subject-matter  and  called  upon  it  to  deter- 
mine whether  a  contempt  had  been  committed  or  not.  The 
right  to  adjudicate  upon  this  question  did  not  depend  upon  the 
fact  whether  the  plaintiff  was  guilty  of  a  contempt,  but  whether 
a  case  liad  been  made  calling  for  au  adjudication  upon  that 
question. 

The  power  of  the  court  to  entertam  jurisdiction  of  an  action 
or  proceeding  does  not  depend  upon  the  existence  of  a  sustain- 
able cause  of  action,  but  upon  the  performance  by  the  party  of 
the  prerequisites  authorizing  it  to  determine  whether  one 
exists  or  not.  In  Ilarman  v.  Brotlierson  (1  Den.  537)  the 
defendant,  a  judicial  officer,  had  awarded  a  capias  upon  affi- 
davits which  did  not  disclose  such  a  cause  of  action  as  subjected 
the  defendant  to  arrest  therefor.  He  was,  however,  arrested 
and  imprisoned,  and  in  an  action  against  the  judge  for  false 
imprisonment  it  was  held  that  he  was  exempted  from  liability 
by  reason  of  the  judicial  character  of  his  determination.  In 
Landt  v.  HiUa  (19  Barb.  283)  a  county  judge  was  prosecuted 
for  false  imprisonment  for  granting  an  order  of  arrest,  which 
was  afterward  vacated  upon  the  ground  that  the  affidavit  upon 
which  it  was  founded  did  not  show  a  sufficient  cause  for  arrest- 
ing the  party.  It  was  held,  however,  tliat  the  "  decision  and 
the  order  protected  the  party  applying  foi  it  and  the  attorney 
and  all  persons  acting  in  obedience  to  the  order ;  "  that  the  affi- 
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davit  pi'esented  "  a  state  of  facts  which  called  upon  the  officer 
to  pass  judicially  upon  the  question  and  to  determine  whether 
a  case  for  an  order  was  made  out  or  not."  *'  It  presents,  to  say 
the  least,  a  colorable  case,  and  that  is  enough  to  protect  the 
officer  who  issued  it."  It  was  further  said,  "  that  the  doctrine, 
that  the  judicial  officer  is  protected  whenever  he  has  jurisdiction 
and  enough  is  shown  to  call  upon  him  for  a  decision,  even 
though  he  err  grossly  and  even  intentionally,  has  long  been 
finnly  established.  Upon  tho  same  principle  of  public  policy 
parties  who  in  good  faith  institute  the  proceedings  and  act 
nnder  and  in  accordance  with  judicial  determination  should  be 
protected  from  accountability  as  trespassers  whenever  the 
officer  is  entitled  to  protection."  This  case  is  largely  and 
approvingly  quoted  from  in  Marks  v.  Townsend(9Tif.  7.690, 
599).  In  Miller  v.  Adams  (7  Lans.  133),  affirmed  in  this 
court  (52  N.  Y.  409),  the  defendant  was  prosecuted  for  false 
imprisonment  in  procuring  an  attachment  for  contempt  against 
a  third  party  for  not  appearing  before  the  judge  in  snpple- 
mental  proceedings  in  obedience  to  an  order  requiring  him  to 
do  so. 

The  affidavit  upon  which  the  attachment  was  issued  was  held 
upon  appeal  to  be  defective  and  not  to  show  the  existence  of 
the  contempt  alleged.  It  was  held,  however,  that  it  constituted 
a  protection  as  well  to  the  officer  issuing  it  as  to  the  party  pro- 
curing it ;  that  the  officer  issuing  tho  attachment  had  "jurisdic- 
tion of  the  matter  and  acted  judicially  in  making  the  order, 
and  it  is  entirely  clear  that  he  cannot  be  made  answerable  as  a 
trespasser  for  an  error  in  judgment." 

It  seems  to  us  that  the  case  of  Williams  v.  Smith  (108  Eng. 
C.  L.  596)  is  indistinguishable  in  principle  from  this.  As 
concisely  stated  by  Justice  Erle  it  was  as  follows :  "  The 
master  of  the  rolls  decided  on  the  facts  that  Williams  was 
guilty  of  contempt  in  not  obeying  the  order.  Such  is  the 
judgment  of  the  master  of  the  rolls  on  the  very  facts  between 
the  parties.  The  legal  inference  which  that  learned  judge  drew 
from  the  facts  which  were  presented  to  him  on  the  part  of 
Williams  was  that  he  was  guilty  of  a  contempt.     Upon  appeal 
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the  lords  justices  were  of  opiuiou  that  the  master  of  the  rolls 
came  to  an  erroneous  conchieion,  and  they  revei*sed  his  decision. 
That  is  a  totally  different  thing  from  setting  aside  the  attach- 
ment for  irregularity  in  the  proceedings."  It  was  held  that 
the  decision  of  the  master  of  the  rolls  was  a  judicial  determi- 
nation that  protected  the  parties  acting  under  it  as  well  as  the 
officers  making  it. 

The  rule  to  be  deduced  from  these  authorities  seems  to  be 
that  when  a  court  is  called  upon  to  adjudicate  upon  doubtful 
questions  of  law  or  determine  as  to  inferences  to  be  drawn 
from  circumstances,  reasonably  susceptible  of  different  inter- 
pretations or  meanings,  and  calling  for  the  exercise  of  the 
judicial  function  in  their  determination,  its  decision  thereon 
docs  not  render  an  order  or  process  based  upon  it,  although 
afterward  vacated  or  set  aside  as  erroneous,  void,  or  subject 
the  party  procuring  it  to  an  action  for  damages  thereby  in- 
flicted. Where  the  jurisdiction  of  the  court  is  made  to  depend 
upon  the  existence  of  some  fact  of  which  there  is  an  en,tire 
absence  of  proof,  it  has  no  authority  to  act  in  the  premises, 
and  if  it,  nevertheless,  proceeds  and  entertains  jurisdiction  of 
the  proceeding,  all  of  its  act«  are  void  and  afford  no  justification 
to  the  parties  instituting  them  as  against  parties  injuriously 
affected  thereby.  But  if  the  facts  presented  to  the  court  call 
upon  it  for  the  exercise  of  judgment  and  reason  upon  evidence 
which  might  in  its  consideration  affect  different  minds  differ- 
ently, a  judicial  question  is  presented  which,  however  decided, 
does  not  render  either  party  or  the  court  making  it,  liable  for 
the  consequences  of  its  action. 

It  is  further  claimed  that  the  defendants  made  themselves 
liable  in  this  action  by  refusing  to  consent  to  the  discharge  of 
the  plaintiff  by  the  sheriff  after  he  had  complied,  as  it  is  al- 
leged, with  the  terms  of  the  commitment,  and  for  opposing 
before  the  Special  Term  proceedings  taken  for  his  discharge. 

These  proceedings  all  took  place  before  it  was  finally  deter- 
mined that  the  plaintiff  was  not  guilty  of  a  contempt  in  re- 
fusing to  obey  the  order  referred  to,  and  so  far  as  any  tiling 
appealing  in  this  record  shows,  when  the  defendants  naturally 
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believed  that  the  plaintiff  was  rightfully  imprisoned  thereunder. 
The  relief  claimed  was  denied  by  the  courts  before  whom  they 
were  taken,  and  it  must  here  be  assumed  that  it  was  rightfully 
denied  for  the  reason  that  the  plaintiff  had  not  complied  with 
the  terms  ot  the  order  entitling  him  to  a  discharge. 

If  the  defendants  were  not  liable  for  damages  for  the  original 
imprisonment,  it  is  quite  certain  that  they  were  not  responsible 
for  the  action  of  the  sheriff  or  the  court  in  continuing  it. 
No  obligation  rested  upon  the  defendants  to  consent  to,  or  pro- 
cure the  discharge  of  the  plaintiff,  as  the  right  to  such  relief 
depended  solely  upon  his  compliance  with  the  terms  of  the 
order  committing  him. 

Some  claim  is  made  that  the  commitment  was  void  for  not 
containing  the  statement  that  the  disobedience  referred  to  as 
the  contempt  had  defeated,  impaired,  impeded  or  prejudiced 
some  right  or  remedy  of  the  defendants  in  the  action.  Not 
only  the  order  and  affidavit  upon  which  it  was  founded,  but 
the  commitment  itself,  stated  in  detail  the  proceedings  which 
it  was  claimed  the  disobedience  in  question,  affected,  and  pre- 
sented all  of  the  facts  upon  which  the  judgment  of  the  court 
in  awarding  the  commitment  was  based,  and  fully  complied 
with  the  requirements  of  the  rule  in  respect  to  the  contents  of 
a  commitment. 

Tlie  judgment  of  the  court  below  should  be  affii-med,  with 
costs. 

All  concur. 

Judgment  affirmed 


The  People  op  the  State  op  New  York,  Respondent,  v. 
The  Rome,  Watertown  and  Ogdbnsburgh  Railroad  Com- 
PANT,  Appellant. 

As  by  the  Code  of  Civil  Procedare  (§  2070),  a  peremptory  writ  of  mandainu9 
is  only  authorized  in  the  first  instance  *'  where  the  appUcant's  right  to  a 
mandamus  depends  only  upon  questions  of  law/'  in  determining  whether 
tba  issuing  of  the  writ  is  proper,  simply  the  facts  alleged  in  .the  petition 
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which  are  not  denied  or  pat  in  issae,  and  the  afBrmative  allegations  in  the 
opposing  affidavits  may  be  considered. 

H  seems  where  the  material  averments  of  the  petition  are  put  in  issue,  or 
the  answering  affidavits  contain  allegations  showing  that  a  peremptory 
writ  ought  not  to  issae,  the  court  should  in  the  first  instance  award  an 
alternative  writ. 

A  writ  applied  for  by  the  attorney-general  on  behalf  of  the  people  may 
only  be  issued  to  subserve  a  public  interest  and  to  protect  a  public 
right. 

Assuiuiug  that  where  a  town  was  bonded  to  aid  in  the  construction  of  a 
railroad,  on  condition  that  a  permanent  depot  should  be  erected  and 
maintained  at  a  specified  place  in  the  town,  this  creates  a  contract  between 
the  railroad  corporation  and  the  town;  the  contract  may  not  be  enforced 
by  a  writ  of  mandamus,  issued  on  behalf  of  the  people  at  the  instance  of 
the  attorney-general.  The  contract  right  and  obligation  are  not  in  any 
proper  sense  a  public  matter  in  which  the  people  of  the  State  in  their 
sovereign  capadty  are  interested. 

It  seems  such  a  contract  must  be  enforced  by  some  proceeding  on  behalf  of 
the  town. 

Such  a  contract  obligation  is  not  a  lien  or  charge  upon  the  property  of  the 
railroad  corporation,  and  does  not  devolve  upon  a  purchaser  of  the  prop- 
erty on  foreclosure  sale,  or  upon  a  new  corporation  organized  under  the 
statute  to  operate  the  road. 

A  decision  of  the  board  of  railroad  commissioners,  constituted  by  the  act 
of  1882  (Chap.  353,  Laws  of  1882),  has  no  binding  or  conclusive  authority. 

Wiiere  a  railroad  con^pany  by  consolidation  becomes  the  owner  of  two  lines 
of  road  between  the  same  points,  and  can  substantially  accommodate  the 
people  of  the  State  by  operating  one  of  them,  and  can  abandon  the  other 
without  serious  detriment  to  any  considerable  number  of  people,  it  may 
not  be  compelled  by  mandamus  to  operate  both,  where  the  operation  of 
the  line,  which  may  thus  be  abandoned,  entails  great  expense  without 
any  return. 

(Argued  June  3,  1886-  decided  October  5, 1886.) 

Appeal  from  order  of  the  General  Term  of  tlie  Supreme 
Court,  in  the  fourth  judicial  department,  made  November  20, 
1885,  which  affirmed  an  order  of  Special  Term  granted  on  the 
application  of  the  attorney-general  directing  the  issuing  of  a 
peremptory  writ  of  mandamus. 

The  following  are  the  material  facts  alleged  in  the  petition  of 
the  attorney-general :  That  the  Rome,  Watertown  and  Ogdens- 
burg  Railroad  Company  is  a  railroad  corporation,  organized 
under  the.  laws  of  this  State,  and  was  engaged  in  the  operation 
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of  a  railroad  fi-om  Rome,  Oneida  county,  to  Watertown,  Jef- 
ferson county,  and  to  points  north  on  the  St.  Lawrence  river, 
passing  through  the  town  of  Sandy  Creek  and  having  a  station 
at  Washingtonville ;  that  in  February,  1868,  the  Syracuse 
Northern  Railroad  Company  was  incorporated  under  the  Gen- 
eral Railroad  Act  to  construct,  and  it  subsequently  did  con- 
struct, a  railroad  from  Syracuse  to  the  Rome,  Watertown  and  Og- 
densburg  railroad  at  Washingtonville  and  there  formed  a  junc- 
tion with  that  road ;  that  prior  to  such  construction  a  map  locat- 
ing the  line  and  termini  of  the  road  was  duly  adopted  by  the 
hoard  of  directors  and  filed  as  provided  by  law,  covering  the  loca- 
tion of  its  Kne  and  northern  terminus  as  subsequently  con- 
structed ;  that  there  was  also  a  railroad  from  Oswego  connect- 
ing with  the  Rome,  Watertown  and  Ogdensburg  railroad  at 
Richland,  upon  which  road  there  was  a  station  called  Pulaski 
station,  about  four  miles  westwardly  from  Richland ;  that  the 
Syracuse  Northern  railroad  also  passed  through  Pulaski  sta- 
tion and  thence  about  one  mile  to  Pulaski  villj|ge,  where  it  had 
a  station,  and  thence  about  five  miles  in  a  northerly  direction 
to  Sandy  Creek  village,  where  there  was  a  station,  and  thence 
about  a  mile  to  Washingtonville  station ;  that  while  that  road 
was  thus  operated  the  travel  from  Washingtonville  station 
southerly  to  Syracuse  was  through  the  village  of  Sandy  Creek 
and  Pulaski  to  Pulaski  station,  and  thence  southerly ;  that  be- 
fore that  road  was  constructed  the  town  of  Sandy  Creek,  under 
statutory  authority,  subscribed  for  $80,000  of  the  stock*  of  that 
company  and  paid  therefor  in  the  bonds  of  the  town  issued 
for  that  amount ;  that  the  statutory  consent  for  the  bonding  of 
the  town  was  upon  the  express  condition  that  the  railroad  should 
be  constructed  through  the  town  of  Sandy  Greek  and  a  per- 
manent depot  erected  at  Sandy  Creek  village ;  that  a  moiigage 
was  given  upon  that  road  in  1873,  and  that  mortgage  was 
subsequently  foreclosed  and  the  railroad  and  its  franchises  were 
purchased  by  an  individual ;  that  subsequently  in  September, 
1875,  a  reorganization  of  the  road  was  effected  under  "An 
act  to  facilitate  the  reorganization  of  railroads  sold  under 
foreclosure,  and  providing  for  the  formation  of  new  com- 
SiOKBLB  — Vol.  LVIII.        13 
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ponies,"  passed  April  11,  1874,  and  a  new  company  nnder 
the  name  of  the  Syracuse  and  Northern  Bailroad  Company 
was  oi^nized,  which  was  vested  with  all  the  rights,  privileges 
and  franchises  which,  at  the  time  of  the  foreclosure  sale,  be- 
longed to  or  were  vested  in  the  Syracnse  Northern  Bailroad 
Company ;  that  subsequently  the  Syracuse  and  Northern  rail- 
road became  consolidated  with  the  Bome,  Watertown  and  Og- 
densburg  railroad  under  chapter  917  of  the  Laws  of  1869, 
and  the  latter  company  took  possession  and  assumed  control  of 
the  road,  and  until  September  5, 1877,  operated  the  same  from 
Syracuse  to  and  through  the  villages  of  Pulaski  and  Sandy 
Creek  to  Washingtonville;.that  the  consolidation  agreement 
recited  that  the  Home,  Watertown  and  Odgensbnrg  railroad 
Company  owned  and  operated  a  railroad  from  Rome  to  Og- 
densburg,  and  leased  a  road  from  Oswego  to  Richland  Junc- 
tion ;  that  the  Syracuse  and  Northern  Railroad  Company 
owned  and  operated  a  railroad  from  Syracuse  to  a  connection 
with  the  Ronje,  Watertown  and  Ogdensburg  railroad  at 
Washingtonville,  and  that  thus  the  railroads  formed  a  continu- 
ous line  of  railroad  between  the  city  of  Syracuse  and  the  points 
and  places  to  which  the  railroads  of  the  Rome,  Watertown 
and  Ogdensburg  Railroad  Company  did  and  were  authorized 
to  extend;  that  soon  after  the  defendant  ceased  to  operate 
that  portion  of  the  Syracuse  and  Northern  road  lying  between 
the  Oswego  branch  of  the  Rome,  Watertown  and  Ogdensburg 
railroad  at  Pulaski  station  and  Washingtonville,  and  removed 
the  track  on  that  section  of  the  h)ad  as  well  as  the  station- 
houses  at  the  villages  of  Pulaski  and  Sandy  Creek ;  that  since 
that  time  such  abandonment  has  continued  and  still  exists ; 
that  the  junction  formerly  maintained  at  Washingtonville  has 
lieen  changed  with  its  attendant  local  advantages  to  Rich- 
land ;  that  such  abandonment  was,  and  continued  to  be,  a 
matter  of  serious  damage  to  the  people  of  the  State  of  New 
York,  and  especially  to  that  portion  of  the  people  of  this  Stncc 
who  wore  residents  and  tax  payers  of  the  town  of  Sandy 
(><^k,  their  property  and  business  interests,  and  compelling 
tlii^iri,  when  desirous  of  travel  to  the  village  of  Pulaski  and  the 
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city  of  Syracuse,  to  adopt  a  circuitoas  route,  "  involving  more 
or  leas  change  of  cars,  transfer  and  delay,^'  for  which  they 
have  no  remedy  for  damages  at  law ;  that  by  chapter  353  of 
the  Laws  of  1882,  the  legislature  enacted  that  there  should  be 
created  in  this  State,  in  the  manner  and  form  therein  referred 
to,  a  board  of  railroad  commissioners  with  certain  powers  and 
duties  therein  mentioned ;  that,  in  pursuance  of  the  provisions 
of  that  act,  complaint  in  due  form  of  the  abandonment  and 
proceedings  above  stated  was  made  against  the  Rome,  Water- 
town  and  Ogdensbnrg  Railroad  Company,  to  which  complaint 
the  company  filed  an  answer ;  that  a  hearing  was  had  thereon 
before  the  board  and  after  due  deliberation,  it  on  the  21st  day 
of  Aprils  1884,  adjudged  and  determined  as  follows :  "  The 
judgment  of  the  board  is,  that  the  Rome,.  Watertown  and 
Ogdensbnrg  Railroad  Company  had  no  right  or  authority  to 
abandon  the  portion  of  the  Syracuse  and  ^Northern  road  in  ques- 
tion, and  that  in  so  doing  it  has  violated  the  laws  of  the  State, 
and  has  neglected  and  now  neglects  to  comply  with  the  terms  of 
chapter  140  of  the  Laws  of  1850,  and  its  amendments,  under 
which  the  Syracuse  and  Northern  railroad  was  created  ;  that  in  so 
doing  and  in  running  its  trains  via  Richland  Junction,  it  usurps 
authority  conferred  by  no  act  or  law  of  this  State.  The  board 
hereby  notifies  the  Rome,  Watertown  and  Ogdensburg  Rail- 
road Company  of  said  violation,  neglect  and  usurpation,  and 
recommends  that  said  company  proceed,  within  a  reasonable 
time,  to  and  do  rebuild,  restore  and  operate  said  abandoned 
■  portion  of  its  road,  hereinbefore  particularly  described ; "  that 
a  copy  of  the  determination  of  the  board  was  thereafter  served 
upon  the  Rome,  Watertown  and  Ogdensburg  Railroad  Com- 
pany, but  that  it  failed  to  comply  with  the  recommendation  of 
the  board,  and  that  thereafter,  on  or  about  the  15th  day  of 
November,  1884,  the  board  of  railroad  commissioners  trans- 
mitted, in  pursuance  of  the  provisions  of  the  act  of  1882,  to 
the  attorney-general,  a  copy  of  the  proceedings  and  its  deter- 
mination in  the  above  matter. 

The  application  for  the  mandamus  was  opposed  by  the 
defendant  upon  an  affidavit  of  its  general  manager,  in  which 
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he  denied  that  the  alleged  abandonment  by  it  of  a  portion  of 
its  former  line  "  has  b^n,  or  continues  to  be,  a  matter  of  serious 
damage  to  the  people  of  the  State  of  New  York,  and  especially 
to  that  portion  of  the  people  of  the  State  who  are  residents 
and  tax  payers  of  the  town  of  Sandy  Creek,  their  property 
and  business  interests,"  and  stated  that,  on  the  contrary,  the 
present  lines  operated  by  the  Rome,  Watertown  and  Ogdens- 
burg  Railroad  Company  furnished  greatly  increased  facilities 
to  the  people  of  the  State  of  New  York,  as  well  as  to  the  peo- 
ple of  the  town  of  Sandy  Creek,  above  those  which  were 
enjoyed  by  that  community  at  any  time  prior  to  the  last 
two  years ;  that  it  is  now  far  more  convenient  for  the  peo- 
ple of  the  town  of  Sandy  Creek  to  reach  their  principal 
markets,  the  cities  of  Oswego,  Syracuse,  Watertown  and 
Rome,  than  at  any  previous  time  by  means  of  the  lines  of 
the  Rome,  Watertown  and  Ogdensburg  Railroad  Company ; 
that  a  far  greater  number  of  trains,  both  passenger  and 
freight,  are  now  run  than  were  run  before  the  alleged  aban- 
donment, and  that  it  is  an  absolute  fact  that  the  passenger  and 
freight  service  between  the  village  of  Sandy  Creek  and  the 
cities  of  Oswego,  Syracuse,  Watertown  and  Rome  is  far  more 
convenient,  prompt  and  efficient  than  before  said  abandonment ; 
tliat  it  would  cost  about  $70,000  to  restore  the  abandoned  track, 
and  that  the  annual  expense  of  maintaining  and  operating  that 
portion  of  the  road  would  be  about  $15,000,  without  any 
addition  whatever  to  the  income  of  the  defendant ;  that  the 
defendant  was  engaged  in  a  steady  and  determined  effort  to 
make  its  road  in  all  respects  a  serviceable  agent  of  the  people  of 
the  State  of  New  York,  and  of  all  the  people  who  have  occasion 
to  use  its  facilities,  and  that  if  the  restoration  were  now  ordered 
or  compelled  by  the  courts  of  the  State,  it  would  result  in 
diminishing  the  efficiency  of  the  road  for  all  the  people  of  the 
State,  including  the  people  of  the  town  of  Sandy  Creek.  It 
further  appears,  from  the  papers  presented  to  the  court,  that 
since  the  abandonment  complained  of,  passengers  and  freight 
going  southerly  from  Washingtonville  are  carried  to  Richland 
station,  thence  to  Pulaski  station,  and  thence  on  to  Syracuse, 
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and  that  passengers  and  freight  from  Syracuse  are  carried  to 
Pcdaski  station,  thence  to  Eichldnd  and  thence  to  Washington- 
ville ;  that  the  passenger  cars  on  the  Syracuse  and  Northern 
railroad  all  stop  at  and  depart  from  Richland  station,  and  that 
thus  the  passengers  are  required  to  change  cars  at  that  station, 
and  that  the  increased  distance  from  Washingtonville  to 
Pulaski  station  by  way  of  Richland  station  is  about  two  miles. 
Upon  the  presentation  of  these  facts,  the  judge  at  Special 
Term  granted  a  peremptory  writ  of  mandamvs  commanding 
the  defendant  to  proceed  "  to  restore  the  abandoned  portion 
of  said  road  from  the  point  where  said  track  of  the  Syracuse 
and  Northern  railroad  intersects  the  Oswego  branch  at  Pulaski, 
through  the  villages  of  Pulaski  and  Sandy  Creek  to  the  Wash- 
ingtonville station,  so  called,  on  the  line  of  the  Rome,  "Water- 
town  and  Ogdensbnrg  Railroad  Company's  road  upon  the  route 
where  said  road  was  formerly  operated  at  the  time  when  said 
road  was  abandoned,  and  to  rebuild,  restore  and  operate  said 
portions  of  such  road,  and  to  open  and  operate  said  road  and 
route  by  running  trains  over  the  same  at  regular  intervals  for 
the  accommodation  of  the  public  in  the  transportation  of 
passengers  and  property."  From  the  order  granting  the  writ 
the  defendant  appealed  to  the  General  Term,  and  from 
aflBrmance  there  to  this  court. 

William  B.  Homiblower  and  Daniel  R.  Chamberlain  for 
appellant.  The  writ  of  manda/mus  is  a  common-law  remedy 
and  proceeding  and  not  an  equitable  one.  (Tapping  on  Man- 
damus, 55,  56,  57,  58,  59,  62;  2  Johns.  Oas.  217;  3 
Blackst.  Com.  110 ;  Bex  v.  Bk.  of  Eng.,  2  B.  &  A.  620.)  The 
right  to  the  writ,  upon  the  case  made  at  the  Special  Term,  did 
not  "  depend  only  on  questions  of  law,"  so  as  to  warrant  the 
judgment  there  rendered.  (Code  of  Civ.  Pro.,  §  2070 ;  Peo- 
ple^ ex  rel.y  etc,^  v.  Board  of  Apportionment^  64  N.  Y.  627  ; 
91  Chitty  on  Pleadings,  255, 264,  277,  278,  390, 402, 411 ;  Code 
of  Civ.  Pro.,  §  481 ;  Ram  on  Facts,  9,  10,  11,  125  ;  3  Bulst. 
95 ;  Padey  v.  Freeman^  3  T.  R.  51,  56,  65  ;  Freeman  v.  Ver- 
non^ 120  Mass.  424,  427 ;  Bigelow  on  Fraud,  85 ;  Taylor  v. 
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Gue^iy  58  N.  Y.  261,  266;  Dung  v.  Parker,  52  id.  494; 
Kendall  t.  Stone,  5  id.  18  ;  People,  ex  rd.  Matt,  v.  Bd.  Svpre., 
64  id.  600,  604;  People  v.  WendeU,  71  id.  171;  People  v. 
mcficttrdsy  »9  id.  620 ;  StaU  v.  Mayor  of  MainUnon,  52  Wis. 
423,  428 ;  People,  ex  rel.  Guyler,  v.  Swpervieors,  6  Week. 
Dig.  588.)  Waiving  all  other  points  the  writ  of  mandamus 
is  not  a  remedy  to  enforce  the  obligations  claimed  to  rest  on 
the  appellant.  {Trvst  Co,  v.  Railroad  Co.,  17  Am.  R^. 
[N,  S.]  266 ;  PeopU  v.  RaUroad  Co.,  70  N.  Y.  569 ;  State 
y.  Oorham,  37  Me.  451 ;  Cambridge  v.  ^.  ^.  Cb.,  7  Mete.  70 ; 
T.  db  B.  R.  R.  Co.  v.  Boston,  H,  T.  dk  W.  R,  R.  Co.,  86  N. 
Y,  107 ;  PeopU  v.  R.  R.  Co.,  76  id.  294 ;  -Sto^  v.  R.  R. 
Co.,  9  Rich.  247 ;  R.  R.  Co.  v.  People,  56  HI.  366 ; 
Atty.  Genl.  v.  N.  B.  dk  C.  R.  R.  Co.,  1  P.  &  B.  667 ;  Staie 
V.  77.  dk  N.  H.  R.  R.  Co.,  29  Conn.  538  ;  Un.  Pac.  R.  R. 
Co.  y.  HaU,  91  U.  S.  343;  3  Dill.  515;  U.  8.  v.  <7.  P.  R. 
R.  Co.,  4  id.  479 ;  State  v.  Wilmington  Bridge  Co.,  3  Harr. 
812;  In  re  Trenton  Water  Power  Co.,  20  N.  J.  L.  659; 
Queen  v.  Bristol  Dock  Co.,  2  Q.  B.  64 ;  People  v.  Man. 
Co.,  45  Barb.  136 ;  Giiy  v.  St.  Louis  Gas  Co.,  70  Mo.  69,  117 ; 
Houston  V.  Comers,  36  Tex.  382 ;  Riggs  v.  Johnson  Co.^  6 
Wall.  166  ;  Mayor  v.  Lord,  9  id.  409  ;  Norris  v.  Irish  Land 
Co.,  8  El  ife  Bl.  512-525  ;  PecypU  v.  Tr(yy  R.  R.  Co.,  37  How. 
Pr.  427 ;  R.  R.  Com'rs  v.  R.  R.  Co.,  63  Me.  269 ;  McCoy  v.  C 
L,  St.  L.  ds  C.  R.  R.  Co.,  13  Fed.  Rep.  3;  TalooU  v.  Pine  Grove, 
1  Flip.  145.)  The  writ  of  mamdamus  is  never  granted  except 
to  compel  the  performance  of  a  duty  owing  to  the  State.  {Peo- 
ple, ex  rd.  V.  St.  Patricks  Cathedral,  21  Hun,  181 ;  People, 
exrd.  V.  Green,  66  Barb.  630;  JBaopa7*te  Ostrander^  1  Den. 
«7y  ;  People,  ex  rel.  v.  Bowling,  55  Barb.  197 ;  People,  ex 
rd.  V.  Clerk  Marine  Ct.,  3  Abb.  309  ;  Adria^oe  v.  Supervi- 
m-s,  12  How.  Pr.  224 ;  People  v.  Baker,  14  Abb.  19.)  If 
tliiii  were  a  case,  in  other  respects,  for  peremptory  mwndamus 
m  Die  first  instance,  the  duty  or  obligation  of  the  appellant  is 
fjoi  «o  absolute  and  unconditioned  as  to  warrant  the  granting 
of  the  writ ;  certainly  not  in  the  absence  of  proof  or  admission 
of  iMJiipy.    (Quern  v.  York  <b  No.  Mid.  R.  Co.,  16  Q.  B. 
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19;  S.  C,  16  Eng.  L.  &  Eq.  299  ;  Qtieen  v.  Zone,  db  Tcrrk 
B.  Co.^  id.  327;  Quem  v.  Gt.  West.  R.  Oo.,  id.  841; 
1  Redf .  Law  of  Railways,  673,  675 ;  T(yrlc  d&  No.  Mid.  R.  Go. 
V.  Reg.,  1  El.  &  Bl.  858 ;  S.  C,  Eng.  Law  &  Eq.  199 ;  Peo^ 
file  V.  Alb.  <&  Vt.  R.  R.  Co.,  24  N.  Y.  261, 263,  264 ;  Cmhm. 
V.  FUchJmrg  R.  R.  Co.,  78  Mass.  180.) 

D.  (ySrien,  attorney-general,  for  respondent.  The  operation 
of  the  Syracuse  Northern  road,  from  Syracuse  to  the  junction 
of  the  Rome,  Watertown  and  Ogdensburg  road  at  Sandy  Creek, 
was  a  charter  obligation.  (Laws  of  1850,  chap.  140  ;  CaUen- 
derv.B.ds  P.  R.  R.  Co.,  11  Ohio  St.  516 ;  Tenn.  <&  Ala.  R.  R. 
Co.  V.  Adams,  3  Head  [Tenn.],  596 ;  Moses  v.  Pittsburg  R. 
R.  Co.,  21  111  516 ;  ffer^  v.  Z.  I.  R.  R.  Co.,  13  Barb.  646  ; 
Mason  v.  Brooklyn  dk  Newtown,  R.  R.  Co.,  35  id.  373 ;  Mo- 
hawk B.  Co.  V.  U.  (b  S.  R.  R.  Co.,  9  Paige,  554.)  Said  com- 
pany, after  the  purchase  under  the  foreclosure  sale  and  its  re- 
organization, became  vested  with  and  entitled  to  enjoy  all  the 
rights,  privileges  and  franchises  which,  at  the  time  of  the  sale 
and  consolidation,  belonged  to,  or  were  vested  in,  the  corpora- 
tion formerly  owning  the  property  sold,  and  subject  to  all  of 
the  duties  and  liabilities  imposed  by  the  provisions  of  the  Gen- 
eral Railroad  Act  of  1850.  (Laws  of  1869,  chap.  917 ;  P.  <& 
R.  1.  R.  Co.  V.  Coal  V.  M.  Co.,  68  111.  489  \  O.  dk  R. 
I.  Co.  V.  MoffiU,  75  id.  524.)  The  franchise  obtained  by  the 
company  can  only  be  legally  exercised  by  the  corporation  oper- 
ating its  entire  road.  {People  v.  A.  &  V.  R.  R.  Co.,  24  N. 
Y.  261,  267 ;  approved  in  T.  dk  B.  R.  R.  Co.  v.  B.,  H.  T.  cfe 
W  R.  R.  Co.,  86  id.  107,  129 ;  Abbott  v.  F.  &  O.  R.  R.  Co., 
80  id  30;  People  v.  Railway  Co.,  28  Hun,  554;  People  v. 
T.dB  R.  R.  Co.,  37  How.  427 ;  State  v.  A.  &  N.  R.  R. 
Co.,  29  Conn.  538,  547 ;  TalcoU  v.  Tovmship  of  Pine  Orove, 
1  Kip.  [U.  S.  Oir.],,144,  145;  Farmers'  L.  cfe  T.  Co.  v.  Ben- 
ning,  17  Am.  Law  Reg.  266;  King  v.  Severn  dk  Wye 
R.  R.  Go.,  2  Barn.  &  Aid.  646 ;  U.  S.  v.  U.  P.  R.  R.  Co.,  4 
Dill.  479 ;  York  dk  N<yrth  Midland  R.  Co.  v.  Regvna,  18 
Eng.  Law  &  Eq.  20.)    The  railroad  company  is  a  creature  of '  the 
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legislature,  and  is  sabject  to  the  direction  of  the  court.  Man- 
da/rauB  is  the  appropriate  remedy  to  compel  railroad  companies 
to  perform  duties  owing  to  the  public.  {Trust  Co.  v.  JR.  JS. 
Co.j  17  Am.  Law  Reg.  [N.  S.]  266 ;  People^  ex  rd.  Oreen,  v. 
D.  (&  a  R.  R.  Co.,  58  N.  T.  152 ;  People  v.  R.  R.  Co.,  70  id. 
569 ;  State  v.  Gorham,  37  Me.  451 ;  Ccmbridge  v.  R.  R.  Co., 
7  Mete.  [Mass.]  70;  People  v.  R.  R.  Co.,  14  Hun,  371 ;  76 
N.  T.  294;  State  v.  R.  R.  Co.,  9  Rich.  [S.  0.]  247;  R.  R. 
Go.  V.  People,  56  HI.  365;  1  P.  &  B.  667;  State  v.  R.  R. 
Go.,  29  Conn.  538;  R.  R.  Co.  v.  Hall,  91  II.  S.  343; 
Ball  V.  U.  P.  R.  R.  Co.,  3  Dill.  515;  U.  S.  v.  U.  P.  R. 
R.  Go.,  4  id.  479;  State  v.  R.  R.  Co.,  37  Conn.  154;  King 
V.  R.  R.  Co.,  2  Barn.  &  Aid.  646;  State  v.  WUmmgton 
Bridge  Go.,  3  Harr.  [Del.]  312 ;  In  re  Trenton  W.  P.  Go., 
20  N.  J.  L.  659;  Regina  v.  Bristol  Dock  Go.,  2  Q.  B.  64; 
People  V.  MamJuMan  Co.,  45  Barb.  136 ;  Ci^y  v.  Sb.  Louis 
Oas  Go.,  70  Mo.  69,  117 ;  Bouston  v.  Gommiesioners,  36 
Tex.  382 ;  Riggs  v.  Johnson  Co.,  6  Wall.  166 ;  Mayor,  etc., 
V.  Lord,  9  id.  409;  It'orris  v.  Irish  Land  Go.,  8  EL  &  Bl. 
625 ;  People  v.  Troy  R.  R.  Go.,  37  How.  Pr.  427 ;  People  v.  iV. 
T.  G.  R.  R.  Co.,  28  Hun,  543 ;  30  id.  78  ;  People  v.  R.  R.  Co., 
24  N.  Y.  261,  267,  269 ;  R.  R.  Gom'rs  v.  R.  R.  Co.,  63  Me. 
269  ;  McCoy  v.  R.  R.  Co.,  13  Fed.  Rep.  378  ;  Taloott  v.  Pine 
Grave,  1  Flip.  [TJ.  S.  Cir.]  145 ;  R.  R.  Gom'rs  v.  R.  R.  Co., 
13  Fed.  Rep.  3,  7  and  8.)  By  section  1991  of  the  Code  of 
Civil  Procedure,  the  writ  of  mandamus  is  a  State  writ.  (Tap- 
ping on  Mandamus,  54,  56,  288  ;  Moses  on  Mandamus,  194, 199 ; 
People  V.  GoUins,  19  Wend.  64,  68  ;  G.  P.  R.  R.  Go.  v.  BaU, 
91  U.  S.  355;  People  v.  Erie  R.  Co.,  28  Hun,  554;  Laws  of 
1882,  chap.  353  ;  People,  ex  rel.,  Lawrence,  v.  Supervisors^  73 
N.  Y.  173 ;  People  v.  I^.  T.  R.  R.  Co.,  74  id.  302,  307 ;  Can- 
dee  V.  Boward,  37  id.  653 ;  Wood  on  Mandamus,  56,  111,  114, 
115  ;  Addison  on  Torts,  1486.)  There  cannot  be  any  question 
in  this  proceeding  that  the  State  has  not  been  guilty  of  any 
laches  in  instituting  the  application  against  the  company.  The 
damage  has  been  a  continuing  one.  The  usurpation  of  the 
corporate  powers  constitutes  a  continuing  cause  of  action  to  the 
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people.  {KeUogg  v.  Thoinson^  66  N.  Y.  88 ;  PeopU  v.  Ins.  Co.y 
38  Barb.  323;  Waldron  v.  Hawkins,  10  Wend.  167;  Green's 
Brice's  Ultra  Vires  [7th  ed.J,  714.) 

Eabl,  J.  In  his  petition,  the  attorney-general  prayed  for  a 
peremptory  writ  of  mandamus,  and  one  was  awarded.  Snch 
a  writ  is  authorized  only  "  where  the  applicant's  right  to  a 
mandamus  depends  only  upon  questions  of  law."  (Code, 
§  2070.)  In  determining  whether  this  turrit  was  properly  issued, 
therefore,  we  must  consider  only  such  facts  alleged  in  the  pe- 
tition as  were  not  denied  or  put  in  issue,  and  the  affirmative 
allegations  of  the  affidavit  presented  on  the  part  of  the  defend- 
ant in  opposition  to  the  application  for  the  wnt.  Where  the 
material  allegations  of  the  application  tor  a  writ  are  put  in 
issue,  or  where  the  answering  affidavits  contain  allegations 
showing  that  a  peremptory  wnt  ought  not  to  be  issued,  the 
conrt  should  award  an  alternative  mandaynus  in  the  first  in- 
stance, in  order  that  the  issues  of  fact  may  be  regularly  tned 
before  the  proper  tribunal. 

As  this  writ  was  applied  for  by  the  attorney  general  on  be- 
half of  the  people,  it  must  be  assumed  that  it  was  issued  only 
to  subserve  a  public  interest  and  to  protect  a  public  right.  If 
private  interests  only  were  involved,  the  application  for  the 
writ  by  the  attorney-general,  on  behalf  of  the  people,  was  not 
proper.  In  that  case,  it  should  have  been  applied  for  by  the 
private  parties  interested,  who  should  have  been  relators  In 
order,  therefore,  to  maintain  this  wnt  and  to  justify  the  action 
of  the  court  in  granting  it,  we  must  be  able  to  see,  from  the 
undisputed  facts  alleged,  that  it  was  issued  to  protect  some 
public  right  or  to  secure  some  public  interest. 

It  matters  not  that  the  town  of  Sandy  Creek  was  t>onded  for 
the  construction  of  the  Syracuse  Northern  railroad,  upon  con- 
dition that  a  permanent  depot  should  be  erected  and  maintained 
at  the  village  of  Sandy  Creek.  It  it  be  assumed  that  the  bond- 
ing proceedings  created  a  contract  between  the  town  and  the 
railroad  company,  that  contract  is  not  one  which  could  be  en 
forced  by  this  wnt  ot  vxandamius  issued  on  behalf  of  the  peo- 
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pie.  The  contract  right  and  obligation  are  not,  in  an  j  proper 
sense,  a  public  matter  in  which  the  people  of  the  State,  in  their 
sovereign  capacity,  are  interested.  If  there  is  a  valid  contract 
still  in  force  and  operative,  it  must  be  enforced  by  some  pro- 
ceeding taken  on  behalf  of  the  town,  and  cannot  be  enforced 
by  a  proceeding  instituted  by  the  attorney-general  on  behalf  of 
the  people  of  the  State. 

But  the  performance  of  the  contract,  if  there  was  a  valid  one, 
never  devolved  upon  the  defendant.  The  contract  obligation 
was  not  a  charge  or  lien  upon  the  property  of  the  Syracuse 
Northern  Railroad  Company,  and  remained  where  the  unse- 
cured obligations  of  the  company  rested  after  the  foreclosure 
of  the  mortgage  given  by  it.  It  did  not  pass  by  the  foreclosure 
sale  to,  or  devolve  upon,  its  successors,  the  Syracuse  and  North- 
em  Railroad  Company  and  the  Rome,  Watertown  and  Ogdens- 
burg  Railroad  Company. 

In  a  case  where  the  court  had  a  discretion  to  grant  or  with- 
hold the  writ  of  mandamus^  the  circumstances  attending  the 
bonding  of  the  town  of  Sandy  Creek  could  well  have  been  con- 
sidered in  determining  that  discretion. 

Under  the  act  (Chap.  353  of  the  Laws  of  1882)  by  which 
the  board  of  railroad  commissioners  was  constituted,  the  decis- 
ion of  that  board  has  no  binding  or  conclusive  authority.  No 
such  effect  is  given  to  the  decisions  of  that  board  by  any  of  the 
provisions  contained  in  the  act.  Its  decision  in  this  case  was 
merely  advisory  and  recommendatory,  and  the  defendant  was 
at  liberty  to  obey  or  disobey  it.  It  was  a  sufficient  justifica- 
tion, however,  for  the  application  by  the  attorney-general  for 
the  writ  of  mandamus^  and  if  the  court  had  had  a  discretion 
to  withhold  or  grant  the  writ,  it  might  properly  have  had  some 
influence  in  the  exercise  of  that  discretion.  But  no  legal  right 
in  this  proceeding  can  be  based  thereon. 

We  are  left,  therefore,  to  determine  simply  whether,  upon 
the  facts  which  we  must  assume  to  exist  in  this  case,  the  de- 
fendant ought,  in  the  public  interest,  as  an  absolute  duty,  to 
be  compelled  to  rebuild,  maintain  and  operate  the  small  sec- 
tion of  road  which  it  abandoned.     We  havp  not  here  the  ques- 
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tion  which  would  have  to  be  determined  if  the  Syracuse  and 
Northern  Railroad  Company  were  Btill  in  existence  and  had  aban- 
doned the  portion  of  its  road  between  the  Pulaski  station  and 
Washingtonville  station,  so  that  passengers  and  freight  were 
carried  only  to  and  from  the  former  station.  But  we  have  a 
case  where  the  defendant  has  succeeded  to  all  the  rights  and 
obligations  of  that  railroad  company,  and  the  question  is, 
whether  it  is  discharging  the  duty  to  the  public  imposed  upon 
it  by  the  consolidation  of  that  railroad  company  with  it.  After 
the  consolidation  it  had  two  lines  from  Pulaski  station  to  Wash- 
ington ville,  a  direct  line  about  seven  miles  long  and  a  circuit- 
ous line  by  way  of  Richland  abont  two  miles  longer.  It  was 
not  absolutely  bound  in  law  to  stop  any  of  its  trains  at  the  vil- 
lage of  Pulaski  or  the  village  of  Sandy  Creek.  It  would  have 
discharged  its  whole  duty  by  running  its  trains  through  from 
the  Pulaski  station  to  the  Washingtonville  station  without 
stopping.  It  would  cost  it  more  than  $15,000  annually  to 
maintain  and  operate  its  direct  road  from  Pulaski  station  to 
Washingtonville  station  without  adding  tl  to  its  income. 

It  could  accommodate  every  passenger  and  every  pound  of 
freight  at  Washingtonville  station  or  at  the  Pulaski  station  by 
carrying  it  over  a  line  which  it  owned  by  way  of  Richland. 
Did  it  not  thus  substantially  perform  the  duty  which  devolved 
upon  it  as  the  successor  of  the  Syracuse  and  Northern  Railroad 
Company?  It  carried  all  passengers  and  freight  from  Wash- 
ingtonville to  Pulaski  station  and  Syracuse,  and  all  passengers 
and  freight  from  Syracuse  and  Pulaski  station  to  the  terminus 
of  the  Syracuse  and  Northern  railroad  at  Washingtonville.  How 
can  it  be  said  that  it  owed  a  duty  to  the  public  to  do  this  over 
the  direct  line  rather  than  over  a  line  near  by  but  two  miles 
longer  ?  There  is  no  allegation  that  any  considerable  number 
of  people  are  discommoded,  and  it  does  not  appear  that  a  single 
person  suffers  any  harm  except  that  passengers  are  obliged  to 
change  cars  at  Richland  rather  than  at  Washingtonville  station, 
and  persons  taking  the  cars  at  Washingtonville  station  to  go 
southerly  are  obliged  to  travel  about  two  miles  farther.  But 
we  must  take  the  facts  as  stated  in  the  affidavits  of  the  defend- 


108  The  People  v.  H.,  W.  &  0.  E.  B.  Co.  [Oct, 

Opinion  of  the  Coart,  per  Eakl,  J. 

ant's  manager,  read  in  opposition  to  the  application  for  the  writ, 
that  it  is  not  true  that  the  abandonment  of  this  small  section  of 
road  has  been  and  continues  to  be  a  matter  of  serious  damage 
to  the  people  of  the  State  of  New  York,  or  especiallj  to  that 
portion  of  the  people  of  the  State  who  are  residents  and  tax 
payers  of  the  town  of  Sandy  Creek,  but  that  the  present  line 
operated  by  the  defendant  between  Washington ville  station  and 
Pulaski  station  furnishes  greatly  increased  facilities  to  the 
people  of  the  State  of  New  York  as  well  as  to  the  people  of 
the  town  of  Sandy  Creek  above  those  which  were  enjoyed  at 
the  time  of  the  abandonment ;  that  it  is  now  far  more  con- 
venient for  the  people  of  that  town  to  reach  their  principal 
markets,  the  cities  of  Oswego,  Watertown,  Syracuse  and  Rome, 
than  at  any  previous  time,  and  that  their  railroad  service  is 
altogether  more  efficient  and  convenient  than  it  was  previous 
to  the  time  of  the  abandonment.  Under  such  circumstances 
we  see  no  reason  for  saying  that  the  interests  of  the  people 
have  sufiEered  from  this  abandonment,  or  that  any  considerable 
number  of  the  people  of  this  State  were  thereby  in  any  way 
injured  or  inconvenienced.  If  a  few  individuals  were  discom- 
moded, or  private  interests  were  in  any  way  injured,  this  writ 
is  not  the  proper  remedy  for  such  evils. 

We  have,  with  great  care,  examined  and  considered  the 
numerous  authorities  cited  on  behalf  of  the  people  in  support 
of  this  writ,  but  we  find  none  which  justify  it.  Several  cases 
were  cited  in  which  it  was  held  that  a  railroad  company  could 
be  compelled  by  mandamus  to  operate  its  railroad  to  the 
terminus  specified  in  its  charter.  {Farmert^  Zoan  and  Trust  Co, 
V.  Henning  as  Heoevoer^  etCy  17  Am.  Law  Reg.  [N.  S.]  266 ; 
StaU  V.  H.  (&  N.  E.  R.  R.  Co,,  29  Conn.  638 ;  Un.  Poo.  R. 
R.  Co.  V.  HaU,  91  U.  S.  343  ;  King  v.  S,  <&  W.  R,  R.  Co,,  2  B. 
&  Aid.  646  ;  People  v.  Albany  c6  Vermont  R.  R.  Co.,  UN,  Y. 
261.)  But  the  principles  of  those  cases  are  not  controlling  in  this, 
because  here  the  railroad  service  is  kept  up  between  the  termini 
of  the  Syracuse  and  Northern  railroad,  and  the  public  duty 
which  devolved  upon  it  at  its  organization  is  fully  and  substan- 
tially performed  by  the  defendant.       The  present  line  is  a 
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little  longer  than  the  one  originally  adopted  and  slightly 
▼arying  therefrom,  but  it  accommodates  the  people  of  the 
State  and  the  people  of  the  locality  substantially  as  well  as  the 
line  originally  adopted.  Suppose  two  roads  were  consolidated 
and  the  lines  of  the  two  between  two  places  were  parallel  and 
near  to  each  other,  could  the  consolidated  road  be  compelled 
by  mandamua  to  operate  both  lines,  or  could  it  discharge  its 
duty  to  the  public  by  using  only  one  line  ?  Suppose  the  New 
York  Central  and  the  West  Shore  roads,  as  their  lines  approach 
the  city  of  6u£FaIo,  were  parallel  to  and  neai*  each  other,  could 
not  the  New  York  Central,  which  is  now  substantially  the 
owner  of  both  roads,  abandon  the  West  Shore  line,  and  run 
into  the  city  of  Buffalo  upon  the  New  York  Central  line  ?  We  do 
not  determine  that  in  all  cases  where  a  railroad  company  which, 
by  consolidation,  has  become  the  owner  of  two  lines  of  road  be- 
tween two  termini,  and  running  through  different  sections  of 
country  and  different  cities  or  villages,  like  the  two  lines  between 
Syracuse  and  Eochester,  could  abandon  either  of  its  lines,  because 
in  such  cases  it  might  well  be  that  the  public  interests  and  the  ac- 
commodation of  a  large  portion  of  the  people  of  the  State  re- 
quired that  both  lines  should  be  operated ;  but  where  a  railroad 
company  owns  by  consolidation  two  lines  of  road,  and  can  sub- 
stantially accommodate  the  people  of  the  State  by  operating 
one  line  between  the  same  points,  and  can  abandon  the  other 
line  without  any  serious  detriment  to  any  considerable  number 
of  people,  we  do  not  believe  it  should  be  compelled  by  man- 
damus to  operate  both  lines  at  a  great  sacrifice  of  money  upon 
the  fanciful  idea  that  the  sovereignty  of  the  State  is  wounded 
by  its  omission  to  operate  both  lines. 

The  defendant  does  not  run  its  cars  at  any  point  where  it 
has  not  the  right  to,  and  it  does  not  exercise  any  franchise 
which  it  is  not  authorized  to.  It  accommodates  all  the  travel 
and  traffic  which  the  Syracuse  and  Northern  Railroad  Com- 
pany was  required  to  accommodate.  That  road  still  has  a  con- 
nection with  the  defendant ;  and  all  the  travel  and  traffic  over 
it  can  still  conunence  and  terminate  at  Washingtonville. 
There  is  no  public  right  to  protect  and  no  public  duty  to  en- 
force by  mandamtis. 
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We  are,  therefore,  of  opiniou  that  the  orders  of  the  Gen- 
eral and  Special  Terms  should  be  reversed,  and  the  application 
for  a  peremptory  writ  of  mandarmis  denied,  with  costs. 

All  concur,  except  Andrews,  J.,  who  takes  no  part,  and  Mil- 
ler, J.,  absent. 

Ordered  accordingly. 


William  Post,  Appellant,  v.  Charles  Kreisohbr  et  al.,  Be- 

epondents. 

li  seems  bj  the  oommon  law,  oysters  planted  in  a  bed  clearly  marked  out  and 
defined  in  the  tide- waters  of  a  bay  or  arm  of  the  sea,  which  is  a  common 
fishery  to  all  the  inhabitants  of  the  State,  where  there  are  no  oysters 
growing  spontaneously  at  the  time,  are  the  property  of  the  person  who 
planted  them;  and  the  taking  or  destruction  of  them  by  another  is  a  tres- 
pass for  which  an  action  lies. 

The  right  to  plant  oysters  in  the  tide- waters  of  bays  and  arms  of  the  sea 
upon  lands  of  the  State  adjacent  to  the  county  of  Richmond  is  recognized 
by  the  statutes  prohibiting  any  person  from  interfering  with  oysters  so 
planted,  without  the  consent  of  the  owner.  (Chaps.  404,  758,  Laws  of 
1866.) 

MThile  plaintiff  was  in  the  lawful  use  of  an  oyster  bed  in  said  waters,  the 
commissioners  of  the  land  office  granted  to  the  owner  of  the  adjacent  up- 
land the  land  under  water  embracing  said  oyster  bed.  The  grant  reserved 
to  the  people  the  same  rights  and  privileges  as  before  possessed  by  them, 
until  the  lands  granted  "  shall  have  been  actually  appropriated  and  ap- 
plied to  the  purposes  of  commerce  by  erecting  a  dock  or  docks  thereon." 
The  depositing  in  the  waters  of  the  port  of  New  York,  within  certain 
limits,  which  include  the  locals  in  quo,  of  any  dredging  or  other  material, 
''  except  in  the  execution  or  construction  of  any  pier,"  etc.,  is  prohibited 
by  statute.  (Chap.  846,  Laws  of  1881.)  Defendants,  claiming  to  act  under 
the  grant,  deposited  material  dredged  from  other  premises  upon  plaintifiTs 
oyster  bed,  thereby  destroying  the  oysters  thereon.  In  an  action  to  re- 
cover the  damages,  one  of  the  defendants  testified  that  they  deposited  the 
material  with  a  view  of  making  a  dock  on  the  premises.  It  appeared, 
however,  that  nothing  further  was  done  in  the  execution  of  this  pur- 
pose; also,  that  the  primary  object  of  the  dredging  was  to  deepen  the 
water  in  front  of  other  premises  occupied  by  the  defendants.  Plaintiff's 
counsel  asked  to  have  the  question  whether  under  the  evidence  there 
had  been  an  actual  appropriation  of  the  premises  under  the  grant  sub- 
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mitted  to  the  Jury.    The  court  refused  the  request  and  directed  a  verdict 
for  defendants.    HM  error. 
P^  V  Kreiichar  (33  Hun.  49).  reversed. 

(Argued  June  8,  1886  .  decided  October  6.  1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Goart,  in  the  second  jadicial  department,  entered  apon  an  order 
made  at  the  f^ebruary  term,  1884,  which  affirmed  a  judgment  in 
favor  of  plamtifi,  e^itered  upon  a  verdict  directed,  by  the  court. 
(Reported  below,  32  Hun,  49.) 

This  was  an  action  to  recover  damages  for  an  alleged  trespass 
in  depositing  dredgmg  material  upon  plaintifPs  oyster  bed  a 
quantity  of  earth  and  other  material  dredged  from  other  prem- 
ises, and  thereby  destroying  the  oysters  planted  thereon. 

The  facts  so  far  as  material  are  stated  in  the  opinion. 

Ber^amin  Patterson  for  appellant.  The  oysters  planted  by 
the  plaintiff  are  his  exclusive  property  the  same  as  animals y^reB 
naturoB  when  caught  and  reclaimed.  {McCarthy  v.  Ecknan^ 
22  Hun,  55 ;  Lowndes  v.  Dickerson^  84  Barb.  589 ;  Fleet  v. 
Hagaman^  14  Wend.  42;  Decker  v.  Fisher^  4  Barb.  592; 
Laws  of  1866,  chap.  753  )  Such  oysters  being  personal  prop- 
erty, the  State  could  not  take  them  for  public  purposes  without 
making  compensation  and  for  private  purposes  not  at  all. 
(Const.,  art.  1,  §  6 ;  Newcomh  v.  Smvth^  1  Chand.  171 ;  Corbin 
v.  Marsh,  2  Duv.  193;  Blackst  Com.  125,  219,  226;  0(yuid 
V.  H,  R.  R.  Cb.,  6  N.  Y.  138 :  Lansing  v.  Smith,  4  Wend.  9 ; 
Langdan  v.  Mayor,  etc.,  93  N.  Y.  129  ;  Story  v.  Jf^.  T.  K  R.  R. 
Co.,  90  id.  122,  157;  Jn  7^  Jacobs,  dS  id.  9S;  Smith  v.  Cxlyof 
Rochester,  92  id.  463 ;  DermoU  v.  The  State,  99  id.  107.)  The 
acts  of  the  defendants  being  contra  Jormam  statute,  could  not  be 
construed  as  an  actual  appropriation.  {^Jtlardv.  Seetey,  47  Barb. 
428;  Newton  v.  Porter^  5  Lans.  416.)  The  actsot  defendants 
amounted  to  a  public  nuisance  for  which  they  are  liable  to  any 
one  speciaiiy  damaged  {Lansing  v.  Smith,  4  Wend.  9 ;  Con- 
greve  v.  Smith,  18  N.  Y.  82;  Dygert  v.  Schenck,  23  Wend. 
446;  Creed  v.  Hartman,  29  N.  Y.  291 ;  Cliford  v.  Dam,  81 
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id.  52 ;  McReon  v.  See^  51  id.  306 ;  Adorns  v.  Pophamy  76 
id.  413 ;  2  Story's  Eq.  Joiv,  §§  925,  927.)  A  grant  by  the 
State  of  lands  under  water  is  to  be  strictly  construed  in  favor 
of  the  people  and  against  the  grantee.  {Lansing  v.  Smith,  4 
Wend.  9  ;  Lomgley  v.  Mayor ,  etc.,  93  N.  Y.  641  ;  Dermott  r. 
The  StaU,  99  id.  107;  Martm  v.  WaddeU,  16  Pet.  367;  Mc- 
Carthy V.  Hdman,  22  Hun,  55. )  The  defendants  were  not 
licensees  of  the  grantee.     {Mali  v.  Lord,  39  N.  T.  381,  384.) 

Damd  McClure  for  respondents.  The  State,  in  its  sovereign 
character,  owns  the  beds  of  navigable  streams  to  high-water 
mark,  and  the  State  may,  as  such  proprietor  of  the  waters, 
grant  them,  or  any  interest  in  them,  to  an  individual.  {Lan- 
sing V.  Smith,  8  Cow.  146;  Q(mld  v.  H,  R.  R.  Co.,  6  K  T. 
138;  Furmxin  v.  Mayor,  etc.,  10  id.  568;  People  v.  Ttbbetts, 
19  id.  527 ;  People  v.  Ca/nal  Apfrs,  33  id.  461 ;  Lowndee  v. 
Dick&rson,  34  Barb.  592 ;  People,  ex  ret.  Ward,  v.  Kelsey,  14 
Abb.  Pr.  577.)  The  plaintiff  had  no  rights  in  the  land  under 
water  that  were  not  subject  to  those  of  the  grantee  from  the 
State,  and  liable  to  be  extinguished  by  said  grantee  taking  pos> 
session.  (Code  of  Civ.  Pro.,  §§  368,  369 ;  Oould  v.  H.  R.  R. 
Co.,  6  N.  Y.  540 ;  Lansing  v.  Smith,  4  Wend.  9 ;  McCa/rthy 
V.  Holman,  22  Hun,  54;  Trustees  of  JSrookhaven  v.  Strong^ 
60  N.  Y.  67;  Tinioum  Fishing  Co.  v.  Carter,  61  Penn.  St. 
35 ;  Monongahela  Na/o.  Co.  v.  Coons,  6  W.  &  S.  [Penn.]  101.) 
The  plaintiff  had  notice  of  the  application  of  the  grant,  and  had 
an  opportunity  to  have  its  effect  limited,  or  protect  himself  by 
removing  his  oysters.  (1  R.  S.  208,  §  70.)  The  defendants, 
m  dumping,  acted  as  the  agents  of  the  grantee.  {Lomer  v. 
Meeker,  25  N.  Y.  362;  Elioood  v.  W.  U.  Td.  Cb.,45  id.  553; 
Koehler  v.  AdJ/yr,  78  id.  291.) 

Andrews,  J.  The  authorities  sustain  the  propositions  asserted 
by  the  plaintiff,  that  by  the  common  law,  oysters  planted  in  a 
\)iA  clearly  marked  out  and  defined  in  the  tide-waters  of  a  bay 
or  drm  ot  the  sea,  which  is  a  common  fishery  to  all  the  inhabit- 
aut«  of   the  State  where  the  bay  or  arm  of  the  sea  is  situated, 
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where  there  are  no  oysters  growing  spontaneonsly  at  the  time, 
are  the  property  of  the^person  who  planted  them,  and  the  tak- 
ing them  by  another  person  is  a  trespass  for  which  an  action 
lies.  {Fleet  v.  Hegeman^  14  Wend.  42 ;  Decker  v.  Fishery  4 
Barb.  692 ;  Lowndes  v.  DicTcersan,  34  id.  586,  58?.)  The  plant- 
ing of  oysters  in  tide-waters,  and  the  right  of  property  in  the 
person  planting  them,  is  not  regarded  as  an  exclnsive  appro- 
priation of  the  right  of  fishery  common  to  all  the  inhabitants 
of  the  State,  bnt  as  a  legitimate  exercise  of  the  common  right, 
not  inconsistent  with  its  reasonable  enjoyment  by  others. 
The  right  to  plant  oysters  in  the  tide-waters  of  bays  and  arms 
of  the  sea,  upon  the  lands  of  the  State  adjacent  to  the  county 
of  Richmond,  not  being  a  natural  oyster  bed,  is  now  recognized 
by  the  statute  which  prohibits  any  person  to  interfere  with 
oysters  so  planted,  without  the  consent  of  the  owner.  (Laws 
of  1866,  chaps.  404, 753.)  The  space  on  which  the  plaintiffs 
oysters  were  planted,  had  been  used  as  an  oyster  bed  for  more 
than  fifty  years,  and  there  can  be  no  doubt  that  both  by  the 
common  law  and  the  statute  the  plaintiff  was  in  the  lawful 
use  of  the  oyster  bed  on  April  28,  1881,  when  the  commis- 
sioners of  the  land  oflSce  granted  to  Baltazer  Kreischer,  the 
owner  of  the  adjacent  upland,  the  land  under  water,  embrac- 
ing the  oyster  bed  of  the  plaintiff.  The  defendants  justify 
their  act  in  depositing  the  material  dredged  from  other  prem- 
ises, upon  the  plaintiff's  oyster  bed,  thereby  covering  and 
destroying  the  oysters  thereon,  under  the  grant  of  the  State 
to  Baltazer  Kreischer.  Unless  the  defendants  are  protected 
by  this  grant,  there  can,  we  think,  be  no  doubt  that  their  act 
in  depositing  this  material  in  the  waters  of  the  bay,  was 
unlawful,  and  that  upon  familiar  principles,  the  plaintiff  is 
entitled  to  recover  damages  for  the  special  injury  occasioned  to 
him  thereby.  Chapter  346  of  the  Laws  of  1881,  prohibits  the 
depositing  in  the  waters  of  the  port  of  New  York  of  any  dredg- 
ing or  other  material  within  certain  limits,  which  include  the 
locus  in  qteOy  except  in  the  erection  or  construction  of  any  pier, 
etc.,  and  the  making,  by  filling  in,  of  land,  authorized  by  the 
laws  of  this  State.  It  is  not  claimed  that  the  defendants  in 
SiCKBLs— Vol.  LVIII,       16 
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oovering  the  plaintifiPs  oyster  bed,  were  exercising  any  right 
other  than  that  conferred  by  the  grant  to  Baltazer  Ereischer. 
That  grant  contains  the  f  oUoMring  material  exception :  ^^  Except- 
ing and  reserving  to  all  and  every  the  said  people  the  fall  and 
free  right,  liberty  and  privilege  of  entering  upon  and  nsing  all 
and  every  part  of  the  above-described  premises  in  as  ample  a 
manner  as  they  might  have  done  had  this  power  and  authority 
not  been  given,  until  the  same  shall  have  been  actually  appro- 
priated and  applied  to  the  purposes  of  commerce  by  erecting  a 
dock  or  docks  thereon,  or  for  the  beneficial  enjoyment  of  the 
same  by  the  adjacent  owner."  It  is  clear  from  the  words 
of  the  exception  that  the  plaintifiPs  right  to  the  continued 
use  of  the  oyster  bed,  and  his  property  in  the  oysters 
thereon,  was  not  eo  inst<mtiy  determined  on  the  execution  and 
delivery  of  the  grant.  It  is  unnecessary  to  inquire  what  the 
right  of  the  plaintiflE  would  have  been,  if  the  grant  had  been 
absolute  and  unqualified.  It  is  sufficient  for  the  present  pur- 
pose to  notice  that  it  did  not  confer  any  right  to  interfere  with 
the  uses  to  which  the  land  was  then  appropriated,  or  with  the 
common  rights  of  fishery  and  navigation,  until  the  granted 
premises  should  be  "  actually  appropriated  and  applied "  by 
the  grantee  to  the  purposes  mentioned  in  the  grant.  It  was 
claimed  on  the  trial  in  behalf  of  the  defendants,  that  the  filling 
in,  in  June,  1881,  over  the  plaintiflPs  oyster  bed,  was  witlia  view 
to  the  construction  of  a  dock,  for  the  beneficial  enjoyment  of 
the  premises  embraced  in  the  grant,  and  was,  therefore,  a  law- 
ful act,  constituting  an  actual  appropriation  of  the  premises, 
within  the  exception.  The  plaintiflPs  counsel  asked  to  have 
the  question,  whether  under  the  evidence  there  had  been  an 
actual  appropriation  of  the  premises  under  the  grant,  sub- 
mitted to  the  jury.  The  court  refused  the  request,  and  there- 
upon directed  a  verdict  for  the  defendants,  to  which  the  plain- 
tiflPs  counsel  excepted .  We  think  the  exception  was  well  taken. 
We  do  not  intend  to  intimate  any  opinion  as  to  wliat  conclu- 
sion should  have  been  reached  by  the  jury  upon  the  question 
whether  this  deposit  was  made  with  a  view  to  the  improvement 
of  tlie  land  embraced  in  the  grant.    It  seems  quite  clear  that 
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the  primary  object  of  the  dredging  was  to  deepen  the  water  in 
front  of  other  premises  occupied  by  the  defendants.  One  of 
the  defendants  testified  that  they  deposited  the  material  with  a 
view  to  making  a  dock  on  the  premises  embraced  in  the  grant. 
It  appears,  however,  that  nothing  was  done  in  execution  of  this 
purpose,  beyond  depositing  this  loose  material,  which  was  left 
subject  to  the  action  of  the  winds  and  tides,  and  the  purpose 
of  building  a  dock,  if  originally  entertained,  was  evidently 
abandoned.  Under  the  circumstances,  it  was,  we  think,  for 
the  jury  to  say  whether  the  depositing  of  the  material  from 
the  dredging  over  the  plaintiffs  oyster  bed,  was  with  a  bona 
fids  view  to  the  improvement  of  the  premises,  or  was  done 
simply  as  a  convenient  way  of  getting  rid  of  the  material,  and 
without  any  intention  of  making  an  actual  appropriation  of 
the  premises  within  the  grant. 

The  question,  whether  the  defendants,  assuming  that  the  ma- 
terial was  deposited  with  a  view  to  the  improvement  of  the 
granted  premises,  were  chargeable  with  notice  of  the  existence 
of  the  oyster  bed,  and  were  bound  before  covering  it  to  notify 
the  plaintiff  and  give  him  an  opportunity  to  remove  the  oysters, 
is  not  presented  by  any  exception,  and  need  not  now  be  con- 
sidered.    • 

But  for  the  error  upon  the  point  suggested,  the  judgment 
should  be  reversed  and  a  new  trial  granted. 

All  concur. 

Judgment  reversed. 


MoKTiMER  F.  Eeynolds,  Appellant,  v.  DEWm  C.  Ellis,  as    }^  ^J 
Assignee,  etc.,  et  al.,  Respondents.  iS^iis 

^  FlOS    116 
A  lease  of  a  store  to  a  retail  merchant  contained  a  clause  declaring  that  dl61   506 

the  lessor  should  have  a  lien,  as  security  for  the  rent,  upon  the  goods  ^ 

and  other  personal  property  brought  upon  the  demised  premises,  belong- 
ing to  the  lessee,  and  providing  for  the  enforcement  of  the  Hen  by  sale. 
The  clause  concluded  thus:  **  Such  lien,  however,  shall  not  be  enforced 
against  any  property  which,  being  a  part  of  the  stock  in  trade,  shaU 


116  Bbthtolds  v.  Ellis  et  al.  [Oct., 

Statement  of  case.  • 

have  been  sold  in  the  regular  course  of  business."  It  was  agreed  be- 
tween  the  parties  that  the  lessee  should  remain  in  possession  of  the 
stock  of  goods  and  sell  the  same,  using  the  proceeds,  and  this  he  did 
with  the  knowledge  of  the  lessor.  Subsequently  the  lessee  made  a  gen- 
eral assignment  for  the  benefit  of  creditors.  The  assignee,  without 
knowledge  of  the  clause  in  the  lease,  sold  the  stock  of  goods.  In  an  ac- 
tion bj  the  lessor  to  subject  the  proceeds  to  €he  payment  of  the  rent, 
Jieldf  that  the  provision,  while  valid  as  between  the  parties,  was  in  fraud 
of  the  rights  of  the  creditors  of  the  lessee,  and,  therefore,  the  assignee  had 
authority  to  treat  it  as  void  (Chap.  814,  Laws  of  1858);  that  it  was  immaterial 
when  the  debt  preferred  by  the  assignment  was  created,  whether  before  or 
after  the  execution  of  the  lease ;  it  was  sufficient  that  the  relation  of 
debtor  and  creditor  existed  at  some  time  while  the  goods  remained  in 
the  possession  of  the  debtor  (2  E.  S.  186,  §  6);  and  that,  therefore,  the 
action  was  not  maintainable. 

(Argued  June  3,  1886 ;  decided  October  5,  1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  fifth  judicial  department,  entered  upon  an 
order  made  October  31,  1884,  which  affirmed  a  judgment  in 
favor  of  defendants,  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term.     (Reported  below,  34  Hun,  47.) 

This  was  an  equitable  action,  brought  by  the  appellant  for  the 
purpose  of  subjecting  the  proceeds  of  certain  chattels  there- 
tofore sold  by  the  defendant  Ellis  as  assignee,  etc.,  to  the  pay- 
ment of  rent  due  and  to  become  due  from  the  defendant  H.  F. 
Van  Dake. 

It  appeared  upon  the  trial  that  in  March,  1879,  the  plain- 
tiff, as  lessor,  and  H.  F.  Van  Dake,  as  lessee,  executed  a 
lease  by  which  the  former  let,  and  the  latter  agreed  to  take 
certain  premises  for  a  boot  and  shoe  store  for  the  term  of  five 
years  from  the  Ist  of  April,  1879,  at  the  rent  of  $2,000  for 
the  first  year,  and  a  greater  sura  thereafter,  payable  monthly 
in  advance,  with  interest  after  three  days  from  maturity,  and 
in  case  of  default  in  payment,  or  seizure  of  the  goods  and 
merchandise,  or  other  personal  property  in  or  upon  the 
premises,  by  virtue  of  any  writ,  judgment,  execution,  assign- 
ment or  otherwise,  the  whole  amount  of  such  rent  and  interest 
agreed  to  be  paid  should  immediately  become  due  and  payable. 
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and  to  that  should  be  added  any  sums  due  for  water  rates  or 
gas.  Then  followed  this  clause :  "  And  it  is  further  agreed, 
that  the  lessor  shall  have  a  lien  as  security  for  all  the  rent, 
and  interest,  gas  bills  and  water  rates  aforesaid,  or  for  any 
damage  to  building  due  from  lessee,  upon  all  goods,  wares, 
chattels,  implements,  fixtures,  tools,  and  all  other  personal 
property,  which  are,  or  may  be  put  on  the  demised  premises, 
belonging  to  the  lessee,  or  to  any  one  holding  or  claiming  the 
demised  premises,  or  any  part  thereof  under  him  as  assignee, 
under-tenant  or  otherwise ;  and  such  lien  may  be  enforced  on 
the  non-payment  of  any  of  said  rent,  interest,  water  rent  or 
gas  bills  by  the  taking  of  such  'property  and  the  sale  thereof 
in  the  same  manner  as  in  case  of  a  chattel  mortgage  on  default 
thereof;  such  sale  to  be  made  upon  six  days'  notice  posted 
upon  the  demised  premises,  or  served  upon  said  lessee.  Such 
lieu,  however,  shall  not  be  enforced  against  any  property, 
which,  being  a  part  of  stock  in  trade,  shall  have  been  sold  in 
the  regular  course  of  business." 

It  was  found  by  the  trial  judge  (eleventh  finding),  that  at 
the  time  of  the  execution  of  this  lease  it  was  agreed  between 
the  parties  thereto  that  the  lessee  "  should  remain  in  possession 
of  the  said  mortgaged  goods  in  said  store,  and  that  he  might 
sell  the  goods  covered  by  said  mortgage,  in  said  store,  and  use 
the  proceeds  in  his  business,  buying  other  goods  with  the  money 
as  opportunity  offered,  and  using  the  proceeds  of  the  sales  to 
meet  his  liabilities,  and  in  the  prosecution  of  his  business,  and 
in  supporting  his  family  and  paying  his  hired  help ;"  and  also 
(twelfth  finding),  ^'  That  at  the  time  said  chattel  mortgage  lease 
was  executed,  the  said  Henry  F.  Van  Dake  was  in  possession 
of  said  store  and  all  the  goods  therein,  and  thereafter  continued 
in  possession  of  said  store  and  of  the  mortgaged  goods,  and 
continued  to  deal  with  the  said  mortgaged  property,  consisting 
chiefly  of  boots  and  shoes,  in  which  he  was  a  retail  dealer,  as 
he  had  been  accustomed  to  do  before  the  giving  of  the  chattel 
mortgage  lease,  buying  and  selling  boots  and  shoes  as  oppor- 
tunity offered,  and  using  the  proceeds  of  his  sales  in  the  prose- 
cution of  his  business,  and  in  the  support  of  his  family,  and  in 
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paying  his  hired  help,  in  all  resj^ts  as  if  no  mortgage  were  in 
existence,  all  of  which  was  done  with  the  knowledge  and  ap- 
proval of  the  plaintiff ;  and  that  the  plaintiff  never  had  posses- 
sion of  anj  of  the  goods  covered  by  said  chattel  mortgage  lease." 

This  condition  of  affau's  continued  until  the  5th  of  January, 
1881,  when  H.  F.  Van  Dake  made  general  assignment  to  de- 
fendant DeWitt  0.  Ellis,  of  all  his  property,  including  that 
upon  the  leased  premises,  for  the  benefit  of  his  creditors,  among 
whom  as  a  preferred  creditor  was  the  other  defendant,  Harriet 
S.  Van  Dake.  On  the  same  day,  and  without  notice,  actual  or 
constructive,  of  any  claim  on  the  part  of  the  plaintiff,  EUis,  as 
assignee,  took  possession  of  the  property,  and  soon  thereafter 
sold  and  converted  it  into  money,  realizing  over  and  above 
expenses  about  $2,000.  Afterward,  but  before  the  commence- 
ment of  this  action,  the  plaintiff  demanded  of  the  assignee, 
either  payment  of  the  rent  accrued  and  due,  "  or  delivery  of  the 
stock  of  goods,  fixtures  and  other  personal  property  in  the 
store,  to  him  as  such  lessee ;  claiming  a  right  and  lien  under 
said  lease  prior  and  superior  to  that  of  said  Ellis  under  the 
assignment." 

Mrs.  Van  Dake's  debt  accrued  prior  to  the  lease,  and  is 
greater  than  the  proceeds  of  the  assigned  property.  The  plain- 
tiff asked  judgment  that  he  be  declared  to  have  a  prior  lien 
upon  the  assigned  property  and  its  proceeds,  and  that  he  be 
paid  therefrom  $1,833.33  rent  actually  due,  and  $6,966.66 
which  became  due  by  reason  of  default  on  the  part  of  the  lessee. 

The  trial  court,  as  conclusions  of  law,  found : 

"  I^irst  That  the  said  plaintiff  had  no  lien  on  the  goods  in 
said  store  at  the  time  the  said  assignment  was  made,  as  against 
the  said  assignee  and  the  creditors  of  the  defendant  Henry  F. 
Van  Dake. 

"  Second.  That  the  said  chattel  mortgage  clause  in  said  lease 
was  absolutely  void  as  against  the  assignee  and  creditors  of  the 
defendant  Henry  F.  Van  Dake. 

"  Third.  That  said  chattel  mortgage  clause  in  said  lease  is 
fraudulent  in  law,  as  against  the  assignee  and  creditors  of  the 
said  Henry  F.  Van  Dake. 
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"jpbwr^.  That  the  complaint  be  dismissed  with  costs  against 
the  plaintiff." 

The  plaintiJBE  excepted  to  these  several  conclusions  of  law. 

J.  A.  Sttdl  for  appellant.  As  between  plaintiff  and  defend- 
ant, Henry  F.  Van  Dake,  the  lease  was  a  valid  instrument,  and 
all  its  provisions,  including  the  lien  clause  in  question,  were  in 
force  and  binding  upon  him  as  lessee  before  and  at  the  time  he 
executed  his  general  assignment,  and  ever  since.  [McGixffrey 
V.  Wooden^  65  N.  Y.  459 ;  Wimer  v.  Ocumpaug?^  71  id.  113 ; 
Hale  V.  Omaha  Nat.  Bk,,  49  id.  627.)  The  wife  of  •Henry  F. 
Yan  Dake  could  not,  as  a  general  creditor,  attack  the  lease  or 
prevent  its  enforcement,  either  on  the  ground  that  it  had  not 
been  filed  in  the  proper  clerk's  ofiice,  or  on  the  ground  that  it 
was  fraudulently  executed.  {Hayma/n,  v.  Jonea^  7  Hun,  238 ; 
Thompson  v.  Vcm  Vechten,  27  N.  Y.  568 ;  Jones  v.  O-raham^ 
77  id.  628 ;  Niagara  Go.  Nat.  Bk.  v.  Badoliff,  17  id.  584.) 
Even  if  the  lease  be  regarded  merely  as  a  chattel  mortgage,  the 
only  ground  on  which  it  can  be  attacked  by  the  only  other 
defendant  —  DeWitt  0.  Ellis,  as  assignee  of  Henry  F.  Van 
Dake  for  the  benefit  of  his  creditors  —  is  fraud  in  its  execution. 
(  Van  ffeusen  v.  BadcUf,  17  N.  Y.  582,  584 ;  In  re  CMins,  12 
Nat.  Bk.  Reg.  879  ;  Slade  v.  Van  Vechtm,  11  Paige,  21 ;  Bur- 
rill  on  Assignments  [4th  ed.],  589.)  Such  an  assignee  cannot 
defend  successfully  against  a  chattel  mortgage  on  the  ground 
that  it  has  not  been  filed  according  to  the  statute.  (Laws  of 
1833,  chap.  279,  as  amended  by  Laws  of  1879,  chap.  418 ;  Nia^. 
Co.  Nat.  Bk.  V.  Lord^  33  Hun,  564 ;  Van  Heusen  v.  BadcUff, 
17  N^  Y.  582,  584 ;  Southard  v.  Benner,  72  id.  424 ;  24  Hun, 
49.)  The  lien-clause  in  the  lease  did  not  constitute  a  chattel 
mortgage,  so  as  to  subject  the  lease,  or  the  plaintiflPs  rights 
thereunder,  to  the  provisions  of  the  several  statutes  regarding 
either  the  filing  of  chattel  mortgages  (Laws  of  1833,  chap. 
279,  as  amended  by  Laws  of  1879,  chap.  418),  or  the  fraud* 
ulent  conveyances  or  transfers  of  personal  property.  (3  R.  8. 
[7th  ed.]  2328,  part  2,  chap.  7,  title  2,  §  6 ;  MoGaffrey  v. 
Wooden,  62  Barb.  322-23  ;  Butler  v.  Jf/tKfer,  1  N.  Y.  498 ; 
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ShtMTt  V.  Ta^loTy  7  How.  Pr.  251 ;  Ported'  v.  PamUy^  43  id. 
445 ;  &  a,  34  N.  Y.  Supr.  398 ;  Jones  on  Chat.  Mort.,  §§  8, 9, 
11 ;  Pa/r%hall  v.  Eggart^  52  Barb.  367 ;  Brown  v.  BemmL, 
8  Johns.  96;  Langdon  v.  Budl^  9  Wend.  80;  Patchin  v. 
Pverce^  12  id.  61 ;  Sawyer  v.  Fisher^  32  Me.  28 ;  Guahee  v. 
Robinson,  40  id.  28  ;  Shaw  v.  Wiltshire,  65  id.  485 ;  Metcalf 
V.  Posdicky  23  Ohio,  114;  Oroton  Mxmuf.  Go.  v.  G^ar- 
rfin^',  11  R.  I.  626 ;  DaUan  v.  Landahn,  27  Mich.  529 ; 
Jones  on  Chat.  Mort.,  §  11 ;  Southard  v.  Benner,  72  N.  T. 
427;  Gity  Bk.  v.  TTe^^wy,  16  Hun,  458;  Otis  v.  Z?iK,  8 
Barb.  100.)  The  General  Term  erred  in  holding  that  the 
plaintiff  was  not  in  as  good  condition  to  maintain  this  action 
as  he  wonld  have  been  if  his  lease  had  been  a  chattel  mortgage ; 
and  also,  that  no  actual  lien  existed  against  the  property  at  the 
time  it  was  taken  in  custody  by  the  assignee ;  and  that  the 
equities  of  the  creditors  are  just  as  great  as  those  of  the  plain- 
tiff, and  the  court  lias  no  power  to  prefer  one  creditor  over 
another.  (1  Pomeroy's  Eq.  Jur.  145-148,  §§  165,  166,  167 ; 
2  id.,  §  1233  et  seq,,  and  notes;  Brace  v.  Duchess  of  Marl- 
horough,  2  P.  Williams,  491 ;  Ex  pa/rU  Enott,  11  Ves.  609, 
617 ;  3  Pomeroy's  Eq.  Jur.  230,  231,  §  1233  ;  id.  233,  §  1235 ; 
Sblroyd  v.  Marshall,  10  H.  of  L.  Cas.  191 ;  McCaffrey  v. 

Woodm,  65  N.  Y.  465-7 ;  Jones  on  Chat.  Mort.,  §§  170-175 ; 
Payn^  v.  Wilsm,  74  N.  Y.  348 ;  Hale  v.  Oraaha  Nat. 
Bh,  49  id.  626 ;  Chase  v.  Peck,  21  id.  581 ;  Whi4,vng  v. 
Eichelherger,  16  Iowa,  422  ;  Lynch  v.  Utica  Ins.  G<f.j  18  Wend. 
236 ;    Hvsted  v.  Ingraham,  75  N.  Y.  251,  257 ;    Bookman  v. 

Wis.,  etc.,  Co.,  36  Wis.  207;  MitcheU  v.  WinsUm,^  Story, 
630 ;  Hale  v.  Omaha  Nat.  Bk.,  49  N.  Y.  634.) 

John  M.  Davy  for  respondents.  If  the  mortgagee  intended 
the  mortgage  to  operate  as  a  valid  security  against, the  creditors 
of  the  mortgagor,  he  should  have  divested  the  mortgagor  of 
the  possession  of  the  goods,  or  the  mortgage  shonld  have  been 
filed  as  required  by  law.  (  Yenni  v.  McNamee,  45  N.  Y.  621 ; 
Thompson  v.  Van  Vechten,  27  id.  568 ;  Steele  v.  Benham,  84 
id.  638 ;  Topping  v.   Lynch,  2  Eobt.  484.)    The  fraudulent 
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nature  of  the  mortgage  consisted  in  giving  the  mortgagor  credit 
by  allowing  him  to  retain  possession  of  the  mortgaged  goods, 
and  to  sell  them  and  to  nse  the  proceeds  in  his  business  and 
otherwise,  thereby  inducing  parties  to  give  him  credit.  {Potts 
V.  Bart,  99  N.  T.  172 ;  Brackett  v.  Harvey,  91  id.  214 ; 
Southard  v.  Benner,  72  id.  424 ;  BusselZ  v.  Winne,  37  id. 
591.)  The  assignee  in  this  case  represents  the  whole  body  of 
creditors,  and  he  had  a  right  in  their  behalf  to  impeach  the 
validity  of  the  mortgage  and  show  that  it  was  fraudulent  and 
void.  {Southa/rd  v.  Bm^ier,  72  N.  Y.  427 ;  Ball  v.  Slafter, 
26  Hun,  354 ;  S.  C,  98  N.  Y.  622 ;  Ha/rd  v.  MiUigan,  8  Abb. 
N.  O.  59 ;  Southard  v.  Pinchney,  5  id.  184 ;  McCaffrey  v. 
Wooden,  65  N.  Y.  465.)  At  common  law  there  could  be  no 
lien  upon  goods  without  possession.  (3  Pars,  on  Cont.  250 ; 
Willard's  Eq.  Jur.  123  ;  Black  v.  Bogert,  65  N.  Y.  601 ;  Mc- 
Fwrland  v.  Wheder,  26  Wend.  467 ;  Orinnell  v.  Cook,  3* 
Hill,  485 ;  Coryell  v.  Perrin,  6  Kobt.  40 ;  WaUher  v.  Wet- 
more,  1  E.  D.  Smith,  24.) 

Danpobth,  J.  Upon  this  appeal  the  expectation  of  success 
seems  to  rest  chiefly  upon  a  supposed  distinction  between  the 
clause  in  question  and  a  chattel  mortgage.  It  is  upon  the  ap- 
pellant's points  styled  a  '*  lien  clause,"  and  the  contention  is  that 
as  it  docs  not  purport  "  to  pass  the  title  to  the  property,  it 
cannot  be  said  to  be  a  mortgage,  or  a  conveyance  intended  to 
operate  as  a  mortgage,"  within  the  provisions  of  law  in  regard 
to  the  filing  of  chattel  mortgages  (Laws  of  1833,  chap.  279  ; 
Laws  of  1879,  chap.  418),  or  those  which  relate  to  fraudulent 
conveyances  or  transfers  of  personal  property.  (2  R.  S.,  tit.  2, 
part  2,  chap.  7,  p.  136,  §  6.) 

No  question  upon  such  supposed  distinction  appears  to  have 
been  presented  upon  the  trial,  but  on  the  contrary  the  com- 
plaint asks  that  payment  "be  made  out  of  the  mortgaged 
chattels ;  that  the  assignee  be  enjoined  from  disposing  of  said 
mortgaged  chattels,"  and  that  "  a  receiver  of  said  mortgaged 
chattels  and  the  proceeds  thereof  be  appointed."  So,  while  it 
is  impossible  to  tell  from  the  record  how  much  of  the  com- 
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plaint  16  admitted  or  what  is  denied,  it  is  apparent  that  sach 
was  the  understanding  of  the  defendants,  for  the  instrument 
is  repeatedly  referred  to  as  "  a  chattel  mortgage  lease,"  and  the 
goods  as  ^'  mortgaged  goods,"  and  want  of  filing  of  the  instru- 
ment and  the  agreement  made  at  the  time  of  its  execution, 
that  notwithstanding  its  provisions  the  lessees  might  continue 
to  deal  with  the  property  in  all  respects  *'  as  if  no  mortgage 
w^  in  existence,"  are  set  up  as  aiSrmative  defenses.  In  the 
same  language  the  trial  judge  deals  with  the  case  in  his  find- 
ings, and  there  was  no  request  for  any  different  finding  or  in- 
terpretation. But  I  do  not  think  it  is  material  to  inquire  how 
the  paper  may  be  characterized.  Its  form  was,  no  doubt,  de- 
vised in  order  to  give  by  contract  to  the  landlord  of  the  demised 
premises  that  priority  for  the  collection  of  rent  which  once 
existed  by  statute,  but  which  the  legislature  had  at  the  time  in 
question  abolished  (Laws  of  1846,  chap.  274),  thus  leaving  the 
landlord  to  take  his  place  with  other  creditors,  and  a  debt  for 
rent  to  be  enforced  like  other  obligations.  What  then  is  the 
effect  of  the  contract  as  expressed  by  the  clause  lying  at  the 
bottom  of  this  controversy.  It  cannot  be  doubted  that  it  was, 
as  between  the  lessor  and  lessee,  good  as  a  contract  not  only  as 
to  property  in  existence  and  on  the  demised  premises  when 
the  lease  was  executed,  but  as  to  that  afterward  acquired  and 
brought  on  to  them.  A  similar  agreement  was  examined 
in  McCaffrey  v.  Wooden  (65  N.  Y.  459),  and  a  taking  by 
the  lessor  of  property  not  in  existence  when  the  lease  was 
made,  justified  upon  the  ground  that  in  substance  it  had 
in  equity  all  the  characteristics  of  a  mortgage,  or  of  an  equit- 
able lien,'  which  for  the  purposes  of  that  case  was  said  to 
be  its  equivalent.  There  the  adverse  party  was  the  lessee. 
That  doctrine  was  applied  in  a  similar  action  {Wisner  v. 
Ocfwnypauyh^  71  N.  Y.  113),  against  a  person  whose  relation 
to  the  demised  premises  precluded  him  fipm  acquiring  any 
rights  adverse  to  those  of  the  lessor,  and  who,  therefore,  was 
in  no  better  position  than  the  lessee. 

Here  the  question  is  in  equity,  and  is  raised  by  the  lessor 
against  an  assignee  for  the  benefit  of  the  creditors  of  the  lessee. 
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In  the  cases  cited  the  lessor  had  obtaiiied  possession  of  the  things 
in  dispute,  and  the  first  decision  turned  upon  the  validity  of 
the  agreement  as  to  non-existent  property ;  the  other  upon  the 
priority  of  the  plaintiff.  So  in  Ilale  v.  Omaha  Nat  Bk.  (49 
N.  Y.  626),  there  was  an  agreement  for  a  fatare  lien,  and  this 
was  held  to  be  saiBcient  against  a  defendant  who  made  no  title 
to  the  property  as  purchaser,  creditor  or  otherwise,  and  had 
nothing  but  a  naked  possession  tortiously  acquired.  In  other 
words,  the  defendant  showed  no  right  to  question  the  plaintiffs 
daim.  Here  the  assignment  to  the  defendant  is  conceded  to 
be  valid,  and  it  is  found  that  under  it  he  had  taken  possession 
of  the  property  and  actually  sold  it  without  notice  of  the  plain- 
tifiPs  claim,  or  the  agreement  upon  which  the  claim  was  made ; 
but  notwithstanding  all  this  he  has  still  the  avails  of  the  prop- 
erty in  bis  hands,  and  if  the  appellant  is  right  in  his  contention 
that  the  defendant's  position  is  not  better  than  that  of  the 
lessee,  the  plaintiff's  lien  will,  upon  general  principles  of  equity, 
follow  those  proceeds. 

We  cannot  agree,  however,  in  that  contention:  (1).  The  de- 
fendant represents  creditors,  and  may  treat  as  void  all  agree- 
ments made  in  fraud  of  their  rights.  (Laws  of  1858,  chap. 
314.)  He  has  greater  power  for  this  purpose  than  the  creditor 
himself.  The  creditor  can  assert  no  right  until  by  judgment 
and  execution  he  has  a  lien,  or  a  right  to  a  lien,  upon  the  spe- 
cific property ;  but  in  favor  of  an  assignee  for  his  benefit,  the 
legislature  have  substituted  a  statutory  right  in  place  of  these 
conditions.  {Southard  v.  Bermer,  72  N.  T.  424.)  The  de- 
fendant availed  himself  of  this  right,  and  upon  the  facts  found 
by  the  trial  judge,  his  action  in  so  doing  must  be  upheld. 
There  was  not  only  no  delivery  or  change  of  possession  of  the 
things  covered  by  the  agreement,  but  it  was  understood  between 
the  parties  that  there  should  be  neither.  It  was,  therefore, 
void  both  at  common  law  {Twyne^s  Case^  3  Coke,  80)  and  by 
statute.  (2  B.  S.  136,  §  5^.)  It  is  true,  as  the  appellant  says, 
the  clause  is  not  in  express  terms  characterized  as  a  mortgage, 
nor  are  the  words  "  sale^"  "  transfer  "  or  "  assignment,"  to  be 
found  therein,  but  that  does  not  matter.    It  takes  effect  as  a 
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mortgage,  and  the  "  lien  as  secnrity  "  is  given  by  agreement^  or 
to  take  the  exact  words,  "  it  is  "  between  the  parties  "  f  orther 
agreed  "  to  that  effect.  While  its  object  may  have  been  to  give 
one  creditor  priority  over  another  creditor,  it  also  involves  a 
secret  trust  in  favor  of  the  owner  of  the  goods,  and  forms  the 
very  cover  of  fraud  which  the  statute  condemna  by  declaring 
that  "  every  assignment  of  goods  and  chattels  by  way  of  mort- 
gage or  security,  or  upon  any  condition  whatever,"  unaccom- 
panied by  delivery,  "  and  followed  by  an  actual  and  continued 
change  of  possession,  shall  be  presumed  to  be  fraudulent, 
as  against  the  creditors  of  the  vendor."  Nor  is  it  of  any 
consequence  when  the  debt  provided  for  by  the  assigument 
was  created,  whether  before  or  after  the  lease  was  executed.  It 
is  enough  that  the  relation  of  debtor  and  creditor  existed  at 
some  time  whilst  such  goods  and  chattels  remained  in  posses- 
sion of  the  vendor  or  assignor.  (2  R.  S.  136,  §  6.)  It  is  incon- 
sistent not  only  with  this  statute  but  with  the  principles  of 
equity,  that  such  a  lien  should  be  successfully  set  up,  to  the  ex- 
clusion of  hoiiajide  creditors,  and  wp  are  referred  to  no  case 
where  it  has  been  done.  The  equity  of  the  defendant  as  a 
mere  representative  of  creditors  is  at  least  equal  to  that  of  the 
plaintiff,  while  the  former  has  superadded  to  his  equity  the 
legal  advantage  of  possession,  and  the  statutory  authority  to 
treat  as  void  a  conveyance  in  fraud  of  the  rights  of  creditors. 
In  these  respects  his  position  is  better  than  that  of  the  lessee, 
and  equal  to  that  of  a  creditor  with  judgment  and  execution. 

But  the  learned  counsel  for  the  appellant  argues  that  there 
was  no  evidence  to  sustain  the  eleventh  finding  {si6pra)y  viz. : 
that  showing  a  fraudulent  arrangement  at  the  time  of  the  exe- 
cution of  the  lease,  and,  therefore,  that  the  provisions  of  the 
act  of  1858,  as  to  the  powers  of  assignees,  are  not  brought  into 
operation.  Conceding  it  to  be  valid  between  the  parties,  as  we 
have  done,  we  think  it  fraudulent  upon  its  face  as  to  creditors, 
and,  therefore,  void  as  to  the  defendant,  their  assignee.  The  lessee 
was  a  retail  merchant.  The  lease  in  terms  permits  him  to  sell 
his  stock  in  the  regular  course  ot  business,  and  relieves  so 
much  of  it  from  the  lien.     He  in  fact  carried  on  the  business 
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the  same  after  the  lease  as  before.  The  stock  of  goods  fluc- 
tuated, and  the  plaintiff , had  notice  that  it  would  do  so  when  he 
gave  the  lease  ;  he  ako  knew  that  the  defendant  was  to,  and 
did  continue  the  business  in  that  way.  There  was  no  restraint 
upon  him  in  regard  to  it,  or  the  disposition  of  the  money  when 
the  goods  were  sold.  We  think  the  finding  was  fully  justified 
by  Mgdl  v.  Hart  (9  K.  Y.  213),  and  Gardner  v.  McEwen 
(19  id.  123). 

The  argument  for  the  appellant  suggests  no  ground  on  which 
a  court  of  equity  can  interfere  in  his  favor. 

The  judgment  should,  therefore,  be  affirmed. 

AH  concur,  except  Milleb,  J.,  absent. 

Judgment  affirmed. 


Henby  Nugent,  Respondent,  v.  Eli  B.  Jacobs,  Impleaded, 
etc..  Appellant. 

While  the  payment  by  the  purchaser  of  a  fair  consideration  upon  a  sale  of 
property  is  not  condasive,  as  against  the  creditors  of  the  vendor,  upon 
the  question  of  good  faith,  it  affords  strong  evidence  thereof,  and  re- 
quires clear  proof  of  a  fraudulent  intent  to  overcome  the  presumption  of 
honest  motives  arising  therefrom. 

In  an  action  to  set  aside  a  conveyance  of  land  as  fraudulent  as  against  the 
creditors  of  the  grantor,  it  appeared  that  the  grantee  paid  full  value.  The 
principal  circumstance  upon  which  the  allegation  of  fraudulent  intent 
was  based  was  the  execution  by  the  grantor  on  the  same  day,  but  after 
the  transfer  of  the  land,  of  a  chattel  mortgage  to  his  wife  covering  his 
remaining  property.  This  fact  the  court  allowed  to  be  proved  by  oral 
evidence  of  the  grantor,  as  a  witness  for  the  plaintiff;  on  cross-ex- 
amination of  the  witness,  defendants  offered  to  show  the  circumstances 
under  which  the  mortgage  was  given,  and  what  was  done  with  it.  This 
was  objected  to  by  plaintiff  and  excluded  Hdd  error;  and  that,  as  de- 
fendant may  have  been  injured  thereby,  it  required  a  reversal  of  the 
judgment. 

(Argued  June  4,  1886 ;  decided  October  5,  1886.) 

Appeal  by  defendant  Jacobs,  from  a  judgment  of  the  Gen- 
eral Term  of  the  Supreme  Court  in  the  fifth  judicial  depart- 
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ment,  entered  upon  an  order  made  October  31,  1884,  which 
affirmed  a  judgment  in  favor  of  plaintifiE,  entered  upon  a  de- 
cision of  the  court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

E,  W.  Gardner  for  appellant.  As  there  was  an  absolute 
bona  fide  sale  for  a  full  consideration  paid,  it  being  to  secure 
a  debt  of  Jacobs,  the  deed  cannot  be  pronounced  fraudu- 
^  lent  under  the  facts  proved.  (Bump  on  Fraud.  Conv. 
[2d  ed.]  182,  184,  186;  Wilder  v.  Wvnne,  6  Cow.  284; 
aflSrmed,  4  Wend.  100.)  The  extinguishment  of  a  valid  debt 
against  the  vendor  constitutes  the  vendee  a  purchaser  for  value 
as  fully  as  though  the  consideration  was  all  paid  in  money. 
{Seymov/r  v.  Wilson,  19  K  Y.  417;  BedeU  v.  Chase,  34  id. 
386 ;  Chaham  v.  Northrop,  9  How.  625  ;  Murphy  v.  Brings, 
89- K  Y.  451 ;  Stea/ms  v.  Gage,  79  id.  102 ;  Farley  v.  Car- 
penter, 27  Hun,  359.)  In  a  case  of  actual  sale,  where  the  land 
is  conveyed  to  the  grantee  as  his  own,  the  rule  is  entirely  dif- 
ferent from  a  case  where  a  party  makes  a  general  assignment 
for  the  benefit  of  his  creditors  and  the  grantee  is  a  mere 
trustee ;  in  the  latter  casa  fraud  of  the  assignor  alone  is  suf- 
ficient, while  in  the  former  and  in  this  case  actual  fraud  must 
be  shown  upon  the  part  of  both  grantor  and  grantee.  {Laid- 
law  V.  GUmore,  47  How.  67 ;  affirmed,  56  N.  Y.  621.)  The 
fact  that  this  suit  was  pending  and  that  Jacobs  knew  of  it, 
furnishes  no  evidence  of  fraud.  {Beard  v.  Wheeler,  76  N. 
Y.  213;  HaU  v.  Arnold,  15  Barb.  599;  At^um  Eor.  Bk. 
V.  Fitch,  48  id.  344.)  Where  a  conveyance  or  mortgage  is 
taken  to  secure  a  debt,  even  whei-e  it  is  done  with  the  express 
purpose  of  preventing  the  lien  of  a  judgment  about  to  be 
taken,  the  conveyance  is  valid.  {Hale  v.  StewaH,  7  Hun, 
591;  Archer  v.  O'Brien,  id.  146,  148-9;  Stover  v.  Eyde- 
shimer,  4  Abb.  Ct.  App.  Dec.  314 ;  Parker  v.  Connor,  93  N. 
Y.  118-26.)  There  is  no  evidence  in  this  case  to  sustain  the 
findings  of  the  trial  court  of  fraud  on  the  part  of  Jacobs. 
(Popfi^er  V.    TuUe,  N.  Y.  Ot.  App.,  March  26,  1886 ;    4 
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East.  Bep'r,  694.)  .  The  evidence  of  Jacobs,  that  he  took  this 
conveyance  in  good  faith  and  without  any  fraudulent  intent, 
cannot  be  disregarded  arbitrarily  and  should  be  taken  as  evi- 
dence in  the  case.  (  WcUerhury  v.  Sturtevant^  18  Wend.  363 ; 
£edeU  v.  Chasey  84  N.  Y.  386.)  Fraud  on  the  part  of  the 
vendee  as  well  as  the  vendor  must  be  shown.  {Dudley  v. 
Danforth,  61  N.  Y.  626.) 

Henry  M.  Field  for  respondent.  The  fraudulent  intent  of 
the  grantor  (Grace)  is  confessed  by  the  record.  He  did  not 
appear  or  answer  the  complaint.  (Oode  of  Civil  Pro.,  §  522.) 
A  conveyance  is  void  under  the  statute  if  the  sale  and  convey- 
ance was  made  with  intent  to  "  hinder ''  and  delay  creditors. 
(3  R  S.  [7th  ed.]  2320 ;  Bump  on  Fraud.  Conv.  66 ;  Planck 
V.  Schermerham^  3  Barb.  Ch.  644  ;  Parker  v.  ConnoTy  93  N. 
Y.  118 ;  Coleman  v.  Burr^  id.  17.)  The  court  did  not  err  in 
adjudging  the  conveyance  void,  although  the  fact  is  found  that 
appellant  paid  in  full.  The  fact,  under  all  the  circumstances 
which  appear  in  this  case,  did  not  make  the  conveyance  hona 
fide  nor  release  the  appellant  from  the  consequences  of  his  own 
fraudulent  acts.  The  fraud  was  found  as  a  fact.  (Bump  on 
Fraud.  Conv.  230;  Toung  v.  HerToancey  66  N.  Y.  374; 
Da/ois  V.  Leopoldy  87  id.  620.)  The  appellant  was  a  fraudu- 
lent purchaser.  The  conveyance  was  tainted  with  fraud.  The 
law  and  the  courts  do  not  protect  or  care  for  fraudulent  pur- 
chasers. (Wait  on  Fraud.  Conv.,  §  208  ;  BiUinge  v.  Lamyery 
4  N.  E.  Eep'r,  351.)  The  evidence  given  by  plaintiff  having 
shown  without  a  question  that  the  sale  and  conveyance  was 
fraudulent,  and  it  being  so,  plaintiff  was  entitled  to  judgment. 
{SUiHn  V.  Kelly,  88  N.  Y.  418.) 

Ettger,  Ch.  J.  This  action  was  brought  to  vacate  and 
annul,  a  conveyance  of  land  made  by  defendant  Grace,  to 
the  defendant  Jacobs,  upon  the  ground  that  it  was  executed 
and  delivered  for  the  purpose  of  hindering,  delaying  and  de- 
frauding creditors,  and  particularly  the  plaintiff  in  the  collection 
of  a  debt,  owing  to  him  by  Grace.     The  findings  of  the  court 


128  NuGUffT  V.  Jacobs.  [Oct, 

Opinion  of  the  Coart,  per  Rookr,  Ch.  J. 

below,  show  that  Jacobs  paid  Grace  the  full  valne  of  the  land 
upon  the  transfer,  but  it  is  claimed  by  the  respondent  and  was 
found  bj  the  court  that  the  conveyance  was  nevertheless  made 
and  received  with  the  intent  to  hinder,  delay  and  defraud 
the  plaintiff.  The  evidence  upon  which  this  finding  was  based 
was  not  conclusive  or  even  strongly  preponderating  upon  the 
fact  found,  and  the  erroneous  admission  or  exclusion  of  evi- 
dence was  likely  to  have  affected  materially  the  conclusions 
reached  by  the  trial  court. 

The  payment  by  the  purchaser  of  a  fair  consideration  upon 
a  sale  of  property  affords  strong  evidence  of  the  good  faith  of 
the  transaction,  and  while  not  conclusive  upon  that  question 
requires  clear  evidence  of  the  existence  of  a  fraudulent  intent 
to  overcome  the  presumption  of  honest  motives,  arising  from 
that  fact.  {BiUinga  v.  BusseUy  101  N.  Y.  226.)  One  of  the 
most  prominent  circumstances  from  which  a  fraudulent  intent 
was  sought  to  be  deduced,  was  the  execution  by  Grace,  on  the 
same  day,  but  after  the  delivery  of  the  deed  in  question, 
of  a  chattel  mortgage  to  his  wife,  conveying  such  property  as 
he  had  remaining,  after  the  transfer  of  his  land.  This  fact  was 
proved  upon  the  oral  examination  of  tlie  alleged  fraudulent 
grantor,  produced  as  a  witness  for  the  plaintiff,  and  although  the 
defendant  objected  that  such  evidence  was  not  competent  and 
that  the  mortgage  should  be  produced,  it  was  allowed  by  the 
court.  The  defendant,  upon  cross-examination  of  the  same 
witness,  attempted  to  show  what  was  done  with  the  mortgage 
after  its  execution,  and  the  circumstances  imder  which  it  was 
given,  but  upon  the  objection  of  the  respondent  the  evidence 
was  excluded  by  the  court,  and  the  appellant  excepted  to  the 
ruling.  We  see  no  ground  upon  which  this  ruling  can  be 
supported. 

The  mere  giving  of  the  mortgage  under  the  circumstances 
did  not  afford  conclusive  evidence  of  a  fraudulent  intent  on  the 
part  of  the  mortgagor,  aiid  the  circumstances  under  which  it 
was  executed,  the  existence  of  a  valuable  consideration  therefor, 
the  fact  that  it  was  promptly  filed  in  the  town  clerk's  office, 
and  the  publicity  attending  its  execution,  were  all  competent 
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and  material  facts  bearing  upon  the  question  of  intent,  and 
should  have  been  received  by  the  court. 

In  a  case  where  the  evidence  is  not  preponderating  on  either 
side,  such  circumstances  should  be  heard  and  considered,  and 
we  cannot  say  that  injustice  may  not  have  been  done  by  the 
exclusion  of  the  proposed  testimony.  * 

For  this  reason,  therefore,  the  judgments  of  the  General 
and  Special  Terms  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


Edwin  W.    Hall,   Appellant,  v,  Thb  WnrrEHALL   Water 
Power  Company,  Limited,  Kespondent. 

At  a  foTedosare  sale,  made  in  1876,  the  mortgaged  premises  were  sold  in 
parcels;  H.,  plaintiff's  grantor,  became  the  purchaser  of  a  lot,  being 
part  of  what  was  known  as  the  **  barn  lot,"  in  the  village  of  W.,  which 
was  described  in  the  referee's  deed  as  bounded  '*  on  the  west  by  Wood 
creek  *  *  *  on  the  east  hj  William  street,  the  lot  hereby  conveyed 
being  fifty-five  feet  in  length  along  William  street,  from  and  off  the 
north  end  of  said  barn  lot,  and  about  thirty  feet  in  width  from  Wood 
creek  to  William  street."  The  bam  lot  was  a  strip  of  land  lying  between 
Wood  creek  and  William  street;  the  distance  from  the  edge  of  the  bank 
of  the  creek  to  William  street  was  about  thirty  feet.  It  was  con- 
veyed subject  to  the  mortgage  in  1863  by  a  description,  the  east  and  west 
boundaries  in  which  were  similar  to  those  above  quoted.  At  tiiat  time, 
and  for  several  years  thereafter,  it  was  used  as  the  site  of  a  barn.  The 
bank  of  the  creek  was  a  natural  wall  of  stone,  the  top  of  which  was 
from  twelve  to  fifteen  feet  above  high- water  mark.  The  water  power 
of  the  creek  was  then,  and  had,  for  many  years,  been  used  to  run  a  fac- 
tory and  mill  situate  north  of  and  adjoining  the  barn  lot;  a  dam  being  built 
across  the  creek  at  the  north  end  of  the  "  barn  lot,"  which  set  back  the 
water  opposite  that  lot  so  as  to  deprive  it  of  any  fall.  In  1864  the 
dam  was  carried  away,  and  in  1875,  H.,  then  tbe  lessee  of  that  portion 
of  the  bam  lot  subsequently  eonveyed  to  him,  undertook  to  use  the 
water  power  opposite  his  lot ;  the  foreclosure  suit  was  then  pending. 
At  the  foreclosure  sale,  before  H.  purchased,  other  parts  of  the  mort- 
gaged premises  "with  all  the  waters  and  land  under  the  waters  of 
Wood  creek  "  were  sold  by  the  referee  to  other  parties.    In  an  action  to 
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restrain  defendant,  who  claimed  under  the  deed  given  by  the  referee 
on  the  sale  last  mentioned,  from  bailding  and  maintaining  a  dam  on  the 
site  of  the  old  one,  held,  that  in  view  of  the  location  and  physical  condi- 
tion of  the  property,  its  history,  and  the  definite  specification  of  the 
dimensions  of  the  plot  conveyed  to  H.,  the  intention  was  clear  to  convey, 
and  H.  only  took  title  to  the  strip  of  upland  between  the  creek  and  the 
street ;  and  he  acquired  na  right  in  the  land  under  the  waters  of  the 
creek,  or  in  the  water  power. 

(Argued  June  4,  1886  ;  decided  October  5,  1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  third  judicial  department,  entered  upon 
an  order  made  December  27,  1884,  which  affirmed  a  judgment 
in  favor  of  defendant,  entered  upon  a  decision  of  the  court  on 
trial  ftt  Special  Term. 

This  action  was  brought  to  restrain  the  defendant  from 
building  a  dam  upon  Wood  creek,  in  the  village  of  Whitehall, 
and  to  compel  the  removal  of  its  erections  and  for  damages. 

The  plaintiff  claimed  title  to  a  small  lot  in  the  village  of 
■Whitehall,  being  the  northern  fifty-five  feet  of  a  parcel  known 
as  the  "  Phoenix  barn  lot,"  which  parcel  is  described,  in  a  deed 
thereof  from  John  H.  Boyd  and  wife  to  Ami  D.  Gibbs,  as 
".bounded  south  by  James  Greenongh's  lot ;  west  by  Wood 
creek;  north  by  the  axe-helve  shop  lot;  east  by  Williams 
street,  being  one  hundred  and  eighty-live  feet  on  Wil- 
liams street,  and  about  thirty  feet  wide  from  Williams 
street  to  Wood  creek."  The  bank  of  Wood  creek,  along 
this  parcel,  is  a  natural  wall  or  ledge  of  stone  twelve  to  fifteen 
feet  high  above  high-water  mark.  The  plaintiff  claims  under 
a  conveyance  from  one  Hancock,  who  obtained  his  title  by 
purchase  at  a  foreclosure  sale,  upon  the  foreclosure  of  certain 
mortgages.  These  mortgages  covered  twenty-five  acres, 
known  as  the  "  mill  lot,"  of  which  this  "  barn  lot "  was  a  part, 
and  the  lien  thereof  went  back  to  1822.  It  was  created  as  fol- 
lows :  March  21, 1822,  Jonathan  Steele  and  others  gave  a  mort- 
gage of  the  ''mill  lot"  to  John  Williams  to  secure  purchase- 
money.  About  1841,  Williams  became  the  owner  of  two 
,  mortgages  upon  the  same  premises,  given  by  John  H.   Boyd. 
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He  afterward  commenced  proceedings  to  foreclose  these  mort- 
gages and,  by  authority  of  a  decree  of  the  Supreme  Court,  in 
1855,  Josiah  Hart  took  title  to  the  entire  premises,  as  trustee 
for  Boyd  and  those  claiming  under  him,  and  gave  a  mortgage 
back  to  Williams  to  secure  the  balance  then  due  upon  the 
former  mortgages,  whereby  the  lien  of  Hart's  mortgage  ex- 
tended back  to  1822. 

Defendant  claimed  under  a  deed  given  on  a  purchase  at  the 
same  foreclosure  sale  of  the  land  adjacent  to  and  north  of  the 
bam  lot,  "  with  all  the  water  and  lands  under  the  water  of 
Wood  creek."  The  further  material  facts  are  stated  in  the 
opinion. 

^ek  Cowen  for  appellant.  The  sale  of  the  Phoenix  barn 
lot  to  James  D.  Hancock,  with  a  description  bounding  it  on 
the  west  by  Wood  creek,  conveyed  the  west  side  of  the  creek, 
to  the  center  thereof,  notwithstanding  the  prior  attempt  of 
the  referee  to  sell  all  the  land  under  water,  with  lot  A. 
{Hopkins  v.  Wooley^  81  N.  Y.  77.)  The  referee  had  no  power 
to  sell  contrary  to  the  judgment,  and  when  he  did  so,  his  acts 
were  unauthorized  and  void  as  to  any  one  prejudiced  by  such 
action.  {De  Forest  v.  Leete^  16  Johns.  122.)  An  attorney's 
authority  to  act  for  his  client  ends  with  the  judgment,  when  it 
is  against  his  client.  {Lush  v.  Hastings^  1  Hill,  686  ;  Dugan 
V.  Rooney^  38  How.  121.)  After  securing  a  legal  or  equitable 
right  for  his  client  in  the  judgment,  an  attorney  cannot  give 
up  that  right  without  his  client's  consent.  {Quinn  v.  Lloyd, 
36  How.  398 ;  Sh^w  v.  Kidder,  2  id.  224 ;  Barrett  v.  Third 
Ave.  R.  R,  Co.y  45  N.  Y.  665.)  An  easement  over  mort- 
gaged premises  may  be  cut  off  by  making  the  owners  parties 
to  the  foreclosure.  {Parker  v.  Rochester  c6  Syracuse  R.  R, 
Co. J  17  N.  Y.  292,  297.)  So  far  as  mere  legal  rights  are  con- 
cerned, upon  a  bill  of  foreclosure,  the  only  proper  parties  to 
the  suit  are  the  mortgagor  and  the  mortgagee,  and  those  who 
have  acquired  rights  under  them,  subsequent  to  the  mortgage. 
And  the  mortgagee  has  no  right  to  make  one  who  claims 
adversely  to  the  title  of  the  mortgagor,  and  prior  to  the  mort- 
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gage,  a  party  defendant.  {Eagle  Fire  Ins,  Co.  v.  Lent^  6 
Paige,  637 ;  Coming  v.  Smithy  6  N.  Y.  84.)  A  pellaon  claim- 
ing under  the  mortgagor,  prior  to  the  mortgage,  is  a  proper 
party,  and  the  question  of  priority  could  be  tried  in  the  fore- 
closure suit.  {Brown  v.  Volkening^  64  N.  Y".  76.)  A  purchaser 
on  a  foreclosure  obtains  the  same  title  that  the  mortgagee 
would  obtain  had  he  taken  possession  of  the  property  and 
foreclosed  the  equity  of  redemption.  (2  R.  8.  192,  §  158.) 
He  takes  the  title  which  the  mortgagor  had  before  he  gave 
the  mortgage.  {Parker  v.  Rochester  <&  Syracuse  R.  R.  Co., 
17  N.  Y.  287 ;  Smith  v.  Gardner,  42  Barb.  366 ;  BnOer  v. 
Viele,  44  id.  166.)  The  defendant  as  assignee  of  the  mort- 
gage can  only  hold  the  title  which  the  mortgage  gave  to 
Williams,  prior  to  the  foreclosure,  and  that  cannot  include  an 
easement  which  was  not  in  existence  at  the  date  of  the  moii;- 
gage.  (  Watso7i  v.  Spence,  20  Wend.  206 ;  Strong  v,  DoUner, 
2  Sandf.  444.)  The  interest  of  the  plaintiff  was  such  as  a 
court  of  equity  will  protect  by  injunction.  (Angell  on  Water- 
Courses,  §  449 ;  Webb  v.  Portland  Manufacturing  Co.,  3 
Sumner,  189 ;  Knapp  v.  Douglas  Axe  Co.,  13  Allen,  1 ;  Com- 
ing  V.  Troy  Iron  dh  JV^ail  Factory,  39  Barb.  311 ;  34  id.  492; 
40  N.  Y.  191.) 

Richard  L.  Hand  for  respondent.  The  decree  condemned 
the  entire  property  to  sale.  The  bed  of  the  creek  and  all  of 
the  water  power  and  privileges  covered  by  the  mort;iages  had 
been  in  fact  sold  to  Miss  Williams,  before  any  thing  was  sold  to 
Hancock.  And  her  purchase  included  the  title  and  interests 
of  Cozzens,  as  he  was  not  in  possession  when  lis  pendens  was 
filed  and  his  deed  was  not  recorded  until  years  after  the  sale. 
(Code  of  Pro.,  §  132.)  Caveat  emptor  applies  with  especial  force 
to  judicial  sales.  {Riggs  v.  Pursdl,  66  N.  Y.  193 ;  Olute  v. 
Emmerich,  99  id.  342 ;  Neal  v.  GiUaspy,  26  Am.  Rep.  38.) 
These  sales  and  conveyances  having  been  confirmed  by  the 
court,  and  no  application  made  to  be  relieved  from  the  pur- 
chase, the  conveyance  cannot  be  attacked  in  this  action.  {Story 
V.  Hamilton,  86  N.  Y.  428.)    If  the  plaintiff,  or  his  grantor, 
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had  any  grounds  of  complaint,  the  remedy  could  only  besought 
in  the  foreclosure  suit.  (Jones  on  Mortgages,  §  1668  ;  Van 
Vleck  V.  Clark,  38  Barb.  316  ;  McCoUer  v.  Jay,  30  N.  T.  80 ; 
Smith  V.  Am.  Life  Ins.  Co.,  Clarke,  307 ;  Bennett  v.  Bagley, 
22  Hun,  408  ;  LeaoiU  v.  Palmer,  3  N.  Y.  19,  38.)  The  at- 
torneys had  authority  to  modify  the  order  of  sale.  {Newberry 
V.  Lee,  3  Hill,  523 ;  Coming  v.  SoutM^and,  id.  552 ;  Gorham 
V.  Oale,  7  Cow.  739.)  The  true  construction  of  the  plaintiff's 
deed,  as  matter  of  law,  limits  him  to  high- water  mark  and  does 
not  convey  any  portion  of  the  bed  of  the  stream  or  water  power. 
{Higinhotham  v.  Stoddard,  72  N.  Y.  94 ;  Marvin  v.  UnivH 
Life  Ins.  Co.,  85  id.  278 ;  Gillespie  v.  Torrance,  4  Bosw.  36  ; 
25  N.  Y.  306.)  By  force  of  the  original  conveyance,  the 
grantee  and  his  successors  in  interest,  acquired  the  right  to  main- 
tain the  flow  of  water  through  that  canal,  to  the  extent  then 
existing,  as  against  the  owners  of  the  rest  of  the  mill-lot  and 
their  privies  in  estate,  forever,  including  the  right,  necessarily 
involved,  of  setting  the  water  back  upon  the  barn  lot.  {Hun- 
tington V.  Asher,  96  N.  Y.  604 ;  Adams  v.  Conover,  87  id.  422 ; 
Sim^mona  v.  Cloonan,  81  id.  557;  Langdon  v.  Mayor,  etc.,  93  id. 
129,  148, 152  ;  Scriver  v.  SmitKlOO  id.  471,  481 ;  Lamjnnan 
V.  Milks,  21  id.  505  ;  Townaend  v.  McDonald,  12  id.  381  ; 
3  Wash.  Eeal  Est.  231,  232 ;  Agi^cuUural  Bk.  v.  Rice,  4 
How.  [U.  S.]  225 ;  Catlin  v.  Ware,  9  Mass.  218.)  The  factory 
lot  and  the  appurtenant  rights  were  held  by  paramount  title, 
and  could  not  be  affected  by  the  foreclosure,  even  if  there  had 
been  any  pretense  of  doing  so.  {Emigrant  Ind.  Savgs.  Bk.  v. 
Goodman,  75  N.  Y.  127 ;  RatKbone  v.  Nooney,  58  id.  463 ; 
Merchants^  Bk.  v.  Thompson,  65  id.  7.)  The  plaintiff  has  no 
standing  in  a  court  of  equity.  He  has  no  valuable  interest  to 
protect  on  any  theory  of  the  case,  but  is  a  mere  trespasser. 
{Newton  v.  RusseU,  87  N.  Y.  527;  T.  cfe  B.  R.  R.  Oo.  v. 
Boston,  etc.,  R.  R.  Co.,  86  id.  107,  123;  Trustees  Col. 
Coll.  V.  Thacher,  87  id.  311 ;  Crooke  v.  Flatbush  Water  Co., 
27  Hun,  72 ;  Quackenbush  v.  Van  Ripper,  2  Green's  Ch.  350 ; 
29  Am.  Dec.  716  ;  Clinton  v.  Myers,  46  N.  Y.  511.) 
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Rapallo,  J.  We  are  of  opinion  that  the  plaintiflPs  grantor, 
Hancock,  took  title  under  his  deed  only  to  the  strip  of  upland, 
thirty  feet  wide,  lying  between  William  street  and  Wood 
creek,  and  that  he  acquired  no  rights  in  the  land  under  the 
waters  of  the  creek,  or  in  the  water  power.  This,  we  think, 
is  the  true  construction  of  the  deed  from  the  referee  in  the 
foreclosure  suit  to  Hancock,  in  view  of  the  situation  of  the 
property  and  of  the  circumstances  existing  at  the  time  of  the 
conveyance  and  prior  thereto.  The 'description  in  the  deed 
from  the  referee  is  similar  to  that  contained  in  the  deed  of  the 
Phoenix  bam  lot,  dated  in  1863,  from  John  H.  Boyd  and 
wife  to  Gibbs,  under  whose  lessee,  Irwin^  Hancock  afterward 
held  the  premises  in  dispute  until  the  sale  under  the  foreclos- 
ure. The  Phoenix  bam  lot  consisted  of  a  strip  of  land  on  the 
easterly  side  of  Wood  creek  lying  between  William  street  and 
the  bank  of  the  creek,  which  was  precipitous,  being  a  natural 
wall  of  stone,  the  top  of  which  was  from  twelve  to  fifteen  feet 
above  the  surface  of  Wood  creek  when  the  water  was  high. 
This  strip  of  land,  called  the  barn  lot,  was  about  one  hundred 
and  eighty -five  feet  long  and  thirty  feet  wide  from  William 
street  to  the  edge  of  the  bank.  It  had  for  many  years  prior  to 
1863  been  used  for  a  bam  site,  and  was  so  used  for  several  years 
thereafter.  No  attempt  appears  to  have  been  ever  made  by  any 
occupant  of  the  barn  lot  prior  to  1875,  to  make  any  use  of 
Wood  creek  for  power  or  otherwise.  The  water  power  of  the 
creek  had  been  used  for  a  great  number  of  years  by  a  factory 
and  grist-mill,  north  of  and  adjoining  the  barn  lot  at  or  near 
the  mouth  of  the  creek.  These  establishments  were  supphed 
by  means  of  a  dam  built  across  the  creek  at  the  north  end  of 
the  barn  lot,  which  dam  had  stood  from  1818  to  1829,  and  from 
1841  until  1864r,  when  it  was  carried  away.  While  the  dam 
stood,  it  set  back  the  water  opposite  the  barn  lot  so  as  to  de- 
prive it  of  any  fall,  and  thus,  as  well  as  by  the  natural  conforma- 
tion of  the  land,  the  barn  lot  was  entirely  separated  from  the 
creek  and  was  in  fact  enjoyed  and  treated  as  a  separate  prop- 
erty. In  1863,  and  while  the  mill  and  factory  were  in  opera- 
tion, and  the  dam  was  standing,  using  all  the  water  power  of 
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the  stream  opposite  the  bam  lot,  Boyd  and  his  wife  conveyed 
to  Gibbs  the  lot  known  as  the  Phosnix  barn  lot,  by  the  follow- 
ing description  :  "  Bounded  south  by  James  Greenough's  lot, 
west  by  Wood  creek,  north  by  the  Axe  Helve  Shop  lot  and 
east  by  William  street ;  the  lot  hereby  conveyed  is  about  one 
hundred  and  eighty-five  feet  on  William  street,  and  about 
thirty  feet  wide  from  Wood  creek  to  William  street.". 

Gibbs  continued  to  use  the  lot  exclusively  for  the  purposes 
of  a  bam,  until  J  868,  when  he  leased  the  same  to  Irwin.  Irwin 
sub-leased  to  Baldwin  and  Perrj'  the  southerly  portion  of  the 
lot,  and  to  James  D.  Hancock  the  northerly  fifty-five  feet 
thereof.  The  dam  previously  existing  having  been  carried 
away  in  1865,  Hancock,  in  1876,  for  the  first  time,  undertook 
to  use  the  water  power  opposite  the  portion  of  the  lot  occupied 
by  him. 

While  Hancock  was  in  occupatiou  as  lessee,  the  whole  prop- 
erty known  as  the  mill  lot  was  sold  under  judgment  of  fore- 
closure of  the  WiUiams  mortgage  (which  was  a  lien,  paramount 
to  the  title  of  Gibbs  and  his  lessees),  and  at  the  foreclosure  sale, 
which  took  place  August  31, 1876,  Hancock,  the  grantor  of  the 
plaintifiE,  became  the  purchaser  of  the  lot  in  question,  and  it 
was  conveyed  to  him  by  the  referee  by  deed  dated  September 
5,  1876,  wherein  it  was  described  as  "  bounded  on  the  north 
by  lot  T,  on  the  west  by  Wood  creek,  on  the  south  by  a  lot 
marked  228,  on  the  east  by  WilUam  street,  the  lot  hereby  con- 
veyed being  fifty-five  feet  in  length  along  William  street,  from 
and  ofl^  the  north  end  of  said  barn  lot,  and  about  thirty  feet  in 
width  from  Wood  creek  to  William  street." 

At  tlie  same  sale  (at  which  Hancock  was  present)  and  before 
he  purchased  the  lot,  other  parts  of  the  mortgaged  premises, 
tojjether  with  "  all  the  waters  and  land  under  the  water  of 
Wood  creek,"  within  the  boundaries  of  the  old  mill  lot,  includ- 
ing the  land  under  water  and  the  waters  in  front  of  the  barn 
lot,  were  sold  by  the  referee  to  parties  other  than  Hancock,  but 
the  referee  in  this  action  finds  that  Hancock,  at  the  time  of  his 
purchase  and  of  receiving  his  deed,  did  not  know  of  this  prior 
sale  of  the  waters  in  question. 
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In  view  of  the  location  and  physical  condition  of  the  prop- 
erty, its  history,  and  the  definite  specification  of  the  dimensions 
of  the  plot  conveyed  to  Hancock,  we  think  it  quite  clear  that 
the  intention  was  to  convey  only  the  strip  of  upland,  thirty  feet 
wide,  lying  between  the  edge  of  the  creek  bank  and  William 
street,  and  that  the  description  was  not  intended  to  include  any 
part  of  the  waters  of  Wood  creek  or  any  water  rights  therein. 
{HigeTibotham  v.  Stoddard,  72  N.  T.  94.) 

These  water  rights  had  for  a  great  number  of  years  been 
enjoyed  and  used  by  the  ownera  of  the  mill  property  on  the 
north,  near  the  mouth  of  the  creek,  and  it  was  not  until  1875, 
just  before  the  foreclosure  of  the  mortgage,  that  any  attempt 
had  been  made  by  the  occupants  of  the  barn  lot  to  use  the 
water  power,  which  had  become  available  for  the  time  by 
reason  of  the  destruction  of  the  old  dam,  the  rebuilding  of 
which,  by  the  defendant,  is  the  matter  complained  of  by  the 
plaintiff  in  this  action. 

Witliout  going  into  the  questions  as  to  the  defendant's  title, 
and  without  intending  to  intimate  any  doubt  in  respect  to  it, 
we  think  the  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


The  Board  of  Oombhssioners  of  Excise  of  the  Oity  of 
Auburn,  Kespondents,  v,  Caj&y  S.  Burtis  et  al.,  Appellants. 

Altbougli  by  the  amendment  of  1879  to  the  charter  of  the  city  of  Auburn 
(Chap.  58,  Laws  of  1879),  which  abolished  the  office  of  overseers  of  the 
poor,  the  powers  and  duties  of  that  office  were  devolved  upon  the  board 
of  charities  and  police,  yet  there  were  thereafter  in  said  city  no  overseers 
of  the  poor,  within  the  meaning  of  the  provision  of  the  excise  law  (§  22, 
chap.  628,  Laws  of  1857.  as  amended  by  chap.  820,  Laws  of  1873,  and 
chap.  109,  Laws  of  1878),  which  provides  that  penalties  for  violation  of 
said  law  may  be  sued  for  in  the  name  of  the  overseers  of  the  poor  of  the 
town  or  city  where  they  are  incurred,  "  except  in  such  towns  or  cities  as 
have  no  overseers  of  the  poor,  in  which  case  such  penalties  shall  be  »ued 
for  and  recovered  by  and  in  the  name  of  the  board  of  commissioners  of 
excise  of  the  town  or  city." 
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Accordingly  hM,  that  an  action  to  recover  penalties  for  violationR  of  the 
\exci8e  law  in  aaid  city  were  properly  broaght  in  the  name  of  the  board 
of  oommissionera  of  excise  of  the  city. 

(Argued  June  7, 1886 ;  decided  October  5, 1886.) 

Appbal  from  judgement  of  the  General  Term  of  the  Supremo 
Court,  in  the  fourth  judicial  department,  entered  upon  an  order 
made  October  31, 1884,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  verdict,  and  affirmed  an  order  denying 
a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

JVathaniel  C.  JHoak  and  John  D.  Teller  for  appellants. 
The  action  was  not  brought  by  the  proper  party.  It  ought  to 
have  been  in  the  name  of  the  board  of  charities  and  police  of 
the  city  of  Auburn.  (Laws  of  1857,  chap.  628,  §  22 ;  Laws  of 
1873,  chap.  820 ;  Laws  of  1878,  chap.  109 ;  Overseers^  etc., 
PiUstawn  v.  Overseers^  etc.,  Plattsburgh,  18  Johns.  407,  418 ; 
Site/  V.  Harty  1  N.  Y.  20;  1  Kent's  Com.  [6th  ed.]  464; 
Fciian^s  Case,  5  Coke,  116 ;  1  Lord  Raymond,  682  ;  Hugerty 
V.  Agan,  3  Sup.  Ot.  [T.  &  C]  782 ;  Bd,  Gom'rs  Excise  v. 
Olennon,  21  Hun,  244 ;  CorrCre,  etc.,  Kingston  v.  Oeterhovdt^ 
23  id.  66 ;  Bd.  Ejucise  Westchester  v.  Carley,  9  Abb.  N.  0. 
100;  Bd.  GonCrs  Charities,  etc,,  N.  Y.  v.  McOurrin,  6 
Daly,  349  ;  Hess  v.  AppeU,  62  How.  313  ;  Oom'rs  Charities, 
etc,,  V.  Richmond,  28  Hun,  488;  Peojile,  ex  reL  Lord,  v. 
Crooks,  53  N.  Y.  648 ;  Ahard  v.  Syracuse  Sav.  Bh,  98  id. 
599 ;  Ontario  Bk.  v.  Bunnell,  10  Wend.  192 ;  Johnson  v.  //. 
R.  R.  R.  Oo.y  49  N.  Y.  460.)  Where  one  statute  is  repealed 
and  a  more  comprehensive  one  enacted  relating  to  the  same 
subject,  in  construing  one  resort  may  be  had  to  the  other. 
iCoinm.  V.  Br  alley,  3  Gray,  467 ;  U.  S,  v.  Freeman,  3  How. 
556  ;  Hayes  v.  Hanson,  12  N.  H.  284 ;  Oriswold  v.  Atlantic 
Bock  Co.,  21  Barb.  225  ;  People  v.  Corners  of  Police,  69  N. 
Y.  92.)  A  thing  which  is  within  the  intention  of  the  makers 
of  a  statute  is  as  much  within  the  statute  as  if  it  were  within 
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the  letter ;  and  statutes  are  to  bo  expounded  according  to  their 
meaning  rather  than  according  to  the  letter.  {In  re  Ever- 
greem,  47  N.  Y.  220 ;  People  v.  N.  T.  C.  R.  li.  Co.,  13  id. 
78 ;  Holmes  v.  Oarleyy  31  id.  289 ;  Chase  v.  N.  F.  C  R.  R. 
Co,y  26  id.  523.)  A  statute  is  not  to  be  construed  to  repeal  the 
common  law  unless  the  intent  to  alter  it  is  clearly  expressed. 
{Melody  V.  Real,  4  Mass.  471 ;  Coram,  v.  Knapp,  9  Pick.  496  ; 
Coram,  v.  RumfordCh,  Works,  16  Gray,  231.)  A  construction 
which  repeals  a  part  of  a  statute  and  seriously  mars  the  har- 
mony of  a  system  should  be  very  clear  before  it  is  adopted  by 
the  court.  {Hayes  v.  Symoads,  9  Barb.  260 ;  Wallace  v. 
Bassett,  41  id.  92.)  When  a  statute  is  made  in  addition  to 
another  on  the  same  subject  without  repealing  it,  the  pro- 
visions of  both  statutes  must  be  construed  together.  {Pearce 
V.  Atwood,  13  Mass.  324 ;  C/iamberlain  v.  Charnberlain,  43 
N.  Y.  424 ;  McCarter  v.  Orphan  Asylum,  9  Cow.  437-506.) 
There  should  be  no  conflict  between  the  decisions  of  the  coui1». 
{People  v.  Com'rs  of  Taxes,  26  Hun,  446.)  The  effect  of  the 
construction  of  the  statutes  upon  the  subject  in  controversy, 
contended  for  by  the  respondent,  infringes  the  provisions  con- 
tained in  article  1,  section  17,  and  article  10,  section  2,  of  the 
State  Constitution.  {People,  ex  rel.  Wood,  v.  Draper,  15  N. 
Y.  532 ;  People  v.  Pinckney,  32  id.  377 ;  People  v.  McKinney, 
52  id.  374 ;  People  v.  Crooks,  53  id.  648  ;  People  v.  Raymond, 
37  id.  428.)  A  statute  which  transfers  powers  from  an  office 
existing  at  the  time  of  the  adoption  of  the  Constitution  to  a 
new  office  not  then  created,  there  being  no  change  of  territorial 
authority,  is  unconstitutional.  {Devoy  v.  Mayor,  etc,,  36  N.  Y. 
449  ;  People  v.  Pinokney,  32  id.  382.)  Tliere  is  no  evidence 
in  the  case  to  show  that  "  rock  and  rye  "  is  astrong.and  spirit- 
uous liquor,  and  the  court  cannot,  without  proof,  assume  that 
it  was.  {Ran  v.  People,  63  N.  Y.  277.)  It  cannot  be  pre- 
sumed, from  evidence  of  such  liquors  being  dnmk  upon  the 
premises,  of  parties  having  a  storekeeper's  license,  that  tliey 
were  sold  with  intent  that  they  should  be  so  drank.  {Peo- 
ple V.  Lyon,  27  Hun,  180.)  Tlie  court  en-ed  in  instructing 
the  jury  to  render  a  verdict  for  the  plaintiff  for  $50  for  each 
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sale.     (Sturgis  v.  Spafford,  45  N.  Y.  453 ;  Fiah&r  v.  N.  Y.  O. 
jR.  B.  Co.,  46  id.  644;  Mix  v.  Same,  47  id.  678.) 

F.  D.  Wright  for  respondent.  The  defendant  should  have 
pleaded  that  the  plaintiff  had  not  legal  capacity  to  sne.  (Code 
of  Oiv.  Pro.,  §§  488,  498,  499 ;  Wright  v.  Wright,  64  N.  Y. 
441.)  The  second  clause  of  the  motion  for  a  nonsnit  that  the 
plaintiff  "  had  not  made  out  a  cause  of  action,"  did  not  raise 
the  question  of  the  plaintiff's  capacity  to  sue,  because  that  de- 
fense had  not  been  pleaded.  {Irving  Nat.  Bk.  v.  Gorbitt,  10 
Abb.  N.  C.  85 ;  Ph<Bnix  Nat.  Bk.  v.  DonneU,  40  N.  Y. 
410 ;  affirming  41  Barb.  571 ;  Bk.  of  LovmUe  v.  Edwwrds,  11 
How.  216 ;  YQmttY.  Fro8t,Z  Abb.  119 ;  Myers  v.  Maohado, 
6  id.  198  ;  Edbart  v.  Frost,  5  Duer,  673.)  The  plaintiff  was, 
in  fact,  the  proper  party  plaintiff  in  this  action.  (Laws  of  1857, 
chap.  628  ;  Laws  of  1878,  chap.  109 ;  Laws  of  1879,  chap.  53, 
tit.  7,  §§  71-80.)  When  acts  can  be  harmonized  by  a  fair  and 
liberal  construction,  it  must  be  done.  (Sedgwick's  Oonstr.  Stat. 
and  Const.  Law,  98,  note  a  ;  Comar  v.  Southern  Eay.  Go.,  37 
Ga.  397.)  Ordinarily  express  language  is  used  when  a  repeal 
is  intended,  and  a  repeal  by  implication  is  not  favored.  (Sedg- 
wick's Constr.  Stat,  and  Const.  Law,  98,  note  a.)  The  implica- 
tion of  repeal  must  be  a  necessaiy  one.  (Sedgwick's  Constr. 
Stat,  and  Const.  Law,  98,  note  a  ;  Naylor  v.  Field,  5  Dutch. 
287.)  If  two  statutes  on  the  same  subject  can  stand  together 
without  destroying  the  evident  intent  and  meaning  of  the  latter 
one,  there  will  be  no  repeal.  (Sedgwick's  Constr.  Stat,  and 
Const.  Law,  98,  note  a  ;  Roberts  v.  Fates,  36  111.  268.)  When 
the  acts  are  upon  different  subjects,  the  rule  as  to  implied  repeal 
applies  more  forcibly.  {Ransom  v.  Ransom,  62  111.  63.) 
Courts  are  bound  to  uphold  the  prior  law,  if  the  two  acts  may 
well  stand  together.  (Sedgwick's  Constr.  Stat,  and  Const.  Law, 
106 ;  Bowen  v.  Lease,  5  Hill,  221 ;  Williams  r.  Potter,  2 
Barb.  316;  Peopf^  v.  Demi^ig,  13  How.  44.)  To  repeal  a 
statute  by  implication  there  must  be  such  a  positive  repugnancy 
between  the  provisions  of  the  new  law  and  the  old  one,  that 
they  cannot  stand  together  orl)e  consistent.     (Potter's  Dwarris 
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on  Stats,  and  Constr.  154,  note  4.)  Repeals  by  implication 
are  never  allowed  except  in  cases  where  the  inconsistency  and 
repugnancy  are  plain  and  unwarrantable.  (  Wallace  v.  Bassettj 
41  Barb.  92;  Potter's  Dwarris  on  Statntes,  157;  Hayes  v. 
SymondSj  9  Barb.  260  ;  Village  of  Oohoes  v.  Moratij  25  How. 
Pr.  385-387 ;  In  re  Evergreens,  47  N.  Y.  219,  220  ;  In  re 
Corners  Central  Park,  50  id.  493 ;  Vanderburg  v.  Village  of 
Greeribush,  66  id.  1-4;  McKenna  v.  Eimunston^  64  How. 
461-2.)  A  local  statute  providing  a  remedy  in  a  particnlar 
class  of  cases  arising  in  a  particular  locality  is  not  repealed  by 
a  subsequent  statute,  general  in  its  application,  although  the 
terms  of  the  subsequent  act  are  broad  enough  to  include  the 
cases  embraced  in  the  special  law,  unless  the  intent  to  I'epeal  is 
manifest.  (  Whipple  v.  Christian,  80  N.  Y.  623-6 ;  In  re 
CorrCrs  Central  Park,  50  id.  493 ;  McKenna  v.  EdmimsUm, 
91  id.  230-3.)  In  such  case  a  plaintiff  can  recover  the  penalty 
for  each  violation  proved.  {Longwortky  v.  Knapp,  4  Abb. 
Pr.  115-17 ;  Deyo  v.  Eood,  3  Hill,  527-9 ;  City  of  Brooklyn 
v.  CUves,  Lalor's  Supp.  to  H.  &  D.  231-33 ;  People  v.  N.  Y. 
a  a.  R.  Co.,  13  N.  Y.  78-82;  Suydam  v.  SmUh,  52  id. 
383-89.) 

Earl,  J.  This  action  was  commenced  to  recover  penalties 
for  violations  of  the  excise  law  in  the  city  of  Auburn,  from 
the  1st  day  of  June,  1880,  to  the  Ut  day  of  June,  1881.  The 
plaintiff  recovered,  and  the  judgment  having  been  affirmed  at 
the  General  Term,  the  defendants  appealed  to  this  court. 

The  main  question  to  be  decided  now  is,  whether  the  action 
was  proi>erly  commenced  by  the  plaintiff,  or  whether  it  should 
have  been  commenced  by  the  board  of  charities  and  police  of 
the  city  of  Auburn,  and  the  determination  of  this  question 
involves  the  construction  and  consideration  of  various  statutes. 

From  the  incorporation  of  the  city  of  Auburn  in  1848  until 
1879,  there  were  overseers  of  the  poor  in  that  city  possessing 
the  powers  and  duties  of  ovenseers  of  the  poor  of  the  several 
towns  of  this  State.  (Laws  of  1848,  chap.  106,  §  8  of  tit.  4, 
§  1  of  tit  9,  §§  1  and  7  of  tit  11 ;  Laws  of  1859,  chap.  431, 
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§  6  of  tit.  5,  §  1  of  tit.  9 ;  Laws  of  1869,  chap.  273,  §§  5,  61, 
203,  216.)  By  the  act,  chapter  53  of  the  Laws  of  1879,  lec- 
tion 71  of  title  7,  it  was  provided  that  "  the  commissioners  of 
charities  and  police  aad  the  mayor  ex  officio  should  constitute 
a  board  of  charities  and  police  of  the  city  of  Auburn,  of 
which  the  mayor  shall  be  president."  Section  78  of  the  same 
act  reads  as  follows :  '^  The  said  board  shall  possess  the  powers 
and  execute  the  duties  of  overseers  of  the  poor  in  towns,  and 
appoint  a  superintendent  of  charities  and  a  clerk  when  necessary, 
to  aid  in  the  discharge  of  their  duties."  By  chapter  628  of 
the  Laws  of  1857  (§  22),  the  power  to  sue  for  violations  of  the 
excise  law  was  given  to  the  board  of  commissioners  of  excise 
of  the  different  counties.  By  chapter  820  of  the  Laws  of  1873 
(§  1),  section  22  was  amendcKl  so  as  to  read  as  follows :  ^^  The 
penalties  imposed  by  this  act,  except  those  provided  for  by  sec- 
tions 15  and  19,  shall  be  sned  for  and  recovered  in  a  civil  ac- 
tion in  the  manner  provided  by  law  for  the  recovery  of  penal- 
ties, by  and  in  the  name  of  the  overseers  of  the  town  in  which 
the  alleged  penalty  was  incurred,  and  the  amount  so  recovered, 
when  collected,  together  with  all  the  costs  of  the  proceedings 
for  such  recovery  and  collection,  shall,  within  thirty  days  after 
such  collection,  be  paid  by  the  oflScer  or  party  receiving  the 
same  to  the  county  treasurer  of  the  county  for  the  support  of 
the  poor  of  such  county,  except  as  is  otherwise  provided  by 
law."  The  same  section  was  again  amended  by  chapter  109  of 
the  Laws  of  1878,  by  providing  that  the  penalties  might  be 
sned  for  and  recovered  in  the  name  of  the  overseers  of  the 
poor  of  the  town  or  city  in  which  the  alleged  penalty  is  in- 
curred, ^^  except  in  such  towns  or  cities  as  have  no  overseers  of 
the  poor,  in  which  case  said  penalties  shall  be  sued  for  and  re- 
covered by  and  in  the  name  of  the  board  of  commissioners  of 
excise  of  the  town  or  city  aforesaid  and  paid  over  to  the  treas- 
urer of  the  county  for  the  support  of  the  poor  of  the  town 
or  city." 

The  claim  of  the  defendants  is  that  by  the  charter  amend- 
ment of  1879,  the  board  of  charities  and  police  for  the  city  of 
Auburn  were  empowered  to  execute  the  duties  of  overseers  of 
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the  poor,  and  that,  as  it  was  among  the  duties  of  overseers  of 
the  poor  to  sue  for  penalties  for  violations  of  the  excise  law, 
tliat  dntj^  devolved  upon  that  board.  The  claim  of  the  plain- 
tiff is  that  when  the  office  of  overseer  of  the  poor  was  abol- 
ished in  the  city  of  Auburn,  and  the  board  of  charities  and 
police  was  substituted  in  its  place,  there  was,  within  the  mean- 
ing of  the  act  of  1878,  no  overseer  of  the  poor  in  the  city, 
and  hence  tliat  it  devolved  upon  the  board  of  commissioners  of 
excise  of  the  city  to  sue  for  these  penalties ;  and  we  think  the 
latter  claim  is  supported  by  the  best  reasons. 

After  the  enactment  of  chapter  109  of  the  Laws  of  1878,  it 
was  the  general  system,  provided  for  the  whole  State,  that 
overseers  of  the  poor,  wherever  they  existed  in  the  towns  and 
cities  of  the  State,  should  sue  for  and  recover  the  penalties  for 
violations  of  the  excise  law;  but  that  where  there  were  no  over- 
seers of  the  poor,  such  penalties  should  be  sued  for  and  recov- 
ered by  and  in  the  name  of  the  commissioners  of  excise.  While 
such  was  the  law  and  the  system,  the  act  of  1879  was  passed  and 
abolished  the  office  of  overseer  of  the  poor  in  the  city  of  Auburn, 
and  thereafter  there  was  no  such  office  in  that  city ;  and  the 
precise  exigency  existed  which  devolved  upon  the  commission- 
el's  of  excise  the  duty  to  sue  for  the  penalties.  It  cannot  be 
supposed  that  when  the  legislature  devolved  upon  the  new 
board  created  the  duties  of  the  office  of  overseer  of  the  poor,  it 
meant  to  change  the  general  system  provided  in  the  legislation 
of  1878,  and  to  devolve  upon  the  new  board  the  duty  to  prose- 
cute for  violations  of  the  excise  law.  The  two  acts  of  1878 
and  1879  must  be  construed  together,  and  must  be  so  construed 
that  they  can  stand  together,  and  upon  such  construction  the 
latter  act  must  be  so  limited  as  not  unnecessarily  to  interfere 
with  the  prior  act ;  and  the  duty  which  by  the  general  law  was 
imposed  upon  the  board  of  commissioners  of  excise  cannot  be 
held  to  be  one  of  the  duties  devolved  upon  the  new  board  cre- 
ated for  the  city. 

It  cannot  be  denied  that  much  can  be  said  and  that  much 
has  been  ably  said  in  favor  of  the  contention  of  the  defendants 
upon  the  question  in  dispute  ;  but  the  question  is  a  technical 
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one  having  nothing  whatever  to  do  with  the  merits  of  the  case, 
and  we  think  the  wiser  and  better  rule  is  to  hold  that  the  gen- 
eral system  provided  by  the  law  of  1878  prevails  everywhere 
in  the  State,  where  by  its  terms  it  is  applicable,  unless  by  some 
new  enactment  its  provisions  have  been  changed. 

Other  exceptions  to  which  our  attention  was  called  upon  the 
argument  point  out  no  error  and  require  no  special  considera- 
tion. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Thb  Board  of  Oohmissioners  of  Excise  of  the  Orrv  of 
AuBDBN,  Bespondent,  v.  Oubdon  F.  Merchant,  Appellant. 

A  Btatate  prescribing  rules  of  evidence  in  either  civil  or  crimioal  cases, 
which  leaves  a  partj  a  fair  opportunity  to  make  his  defense,  and  to  sub- 
mit all  the  facts  to  the  jurj,  to  be  weighed  by  them  upon  evidence  legiti- 
mately bearing  upon  them,  cannot  be  assailed  on  constitutional  grounds. 

The  provision  of  the  excise  law  (§11,  chap.  628,  Laws  of  1857),  which  pro- 
vides that  where  a  person  is  seen  to  drink  intoxicating  liquor  on  the 
premises  of  one  who  has  simply  a  license  to  sell  liquor  not  to  be  drank 
on  his  premises,  it  shall  be  prima  facte  evidence  that  the  liquor  was  sold 
by  the  occupant  of  the  premises  or  his  agent  with  the  intent  that  the 
same  should  be  drank  thereon,  is  not  violative  of  the  constitutional 
guarantees  of  due  process  of  law  and  trial  by  jury. 

Where  it  appeared  in  an  action  to  recover  penalties  for  violations  of  said 
excise  law,  that  defendant  having  a  license  to  sell  liquors  not  to  be  drank 
on  his  premises,  kept  liquor  for  sale  and  was  engaged  in  selling  it  to  be 
drank  thereon  indiscriminately  to  persons  calling  for  it,  heUl,  that  evi- 
dence of  the  drinking  of  liquor  upon  the  premises  was  at  common  law 
and  without  regard  to  said  statute  prima  facie  proof  that  the  liquor  was 
bought  to  be  drank  thereon. 

(Argued  June  7, 1886;  decided  October  5,  1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Cotrrt.  in  the  fourth  judicial  department,  entered  upon  an  order 
made  October  31,  1884,  which  affirmed  a  judgment  in  favor 
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of  plaintiff,  entered  upon  a  verdict,  and  affirmed  an  order  deny- 
ing a  motion  for  a  new  trial. 

This  action  was  brought  to  recover  penalties  for  alleged  vio- 
lations of  the  excise  law. 

The  material  facts  are  stated  in  the  opinion. 

Nathaniel  C.  Moak  and  John  D.  TeUer  for  appellant. 
The  action  was  not  brought  by  the  proper  party.  It  ought  to 
have  been  in  the  name  of  the  board  of  charities  and  police  of 
the  city  of  Auburn.  (Laws  of  1857,  chap.  628,  §  22 ;  Laws  of 
1873,  chap.  820 ;  Laws  of  1878,  chap.  109 ;  Laws  of  1869, 
chap.  436 ;  1  Ld.  Raym.  682 ;  2  Edm.  Stat.  502,  §  1 ;  Holmes  v. 
Carley,  31  N.  T.  289 ;  1  R.  8.  [6th  ed.]  823,  §  9 ;  Laws  of 
1866,  chap.  30,  §  1 ;  HageHy  v.  Agan,  3  Sup.  Ct.  [T.  <fe  C] 
872  ;  Bd.  of  OonCre  Pub.  Charities  and  Cor.  v.  McGnrrin^  6 
Daly,  349 ;  Bd.  of  Corners  of  Excise  v.  Olennon^  21  Hun,  244 ; 
People  V.  Com'rs  of  Taxe^,  26  id.  446 ;  Bd,  of  Eccise  West- 
cliester  Co.  v.  Curley^  9  Abb.  N.  0. 100 ;  OloversviUe  v.  Howell^ 
70  N.  T.  287.)  It  was  error  for  the  court  to  charge  the  jury 
''  that  upon  proof  being  made  of  the  fact  that  liquor  was  seen 
to  be  drank  on  the  promises,  that  S&  prima  facie  evidence  that 
it  was  sold  with  intent  that  it  was  to  be  drank  on  the  premises." 
{^People  V.  Lymi^  27  Hun,  180.)  The  case  at  bar  is  of  a  quasi 
criminal  character.  {Comm.  v.  NewMj  5  Gray,  76 ;  Scmie  v. 
2'uttle,  12  Gush.  502 ;  Same  v.  Burding^  id.  506.)  While 
the  legislature  may  establish  the  effect  of  certain  evidence  and 
shift  the  burden  of  proof  from  one  party  to  another,  and  declare 
what  may  be  presumptive  evidence  of  certafn  facts,  it  has  not 
the  power  to  make  the  lawful  act  of  one  person  presumptive 
evidence  of  the  unlawful  act  of  another  without  any  proof  of 
his  knowledge,  complicity  or  consent.  (Const.,  art.  1,  §  6.) 
The  court  erred  in  instructing  the  jury  to  render  a*  verdict  for 
the  plaintiff  for  $50  for  each  sale.  {Sturgis  v.  Spqfbrdy  45  N. 
T.  453 ;  Fisher  v.  N.  Y.  C.  B.  B.  Co.,  46  id.  644 ;  Mix  v. 
Same,  47  id.  678.) 

F.   D.    Wright  for  respondent.      Plaintiff  is  entitled  to 
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recover  the  penalty  for  each  offense  proved.  {Langworthy  v. 
Knappy  4  Abb.  Pr.  115,  117 ;  Deyo  v.  Rood  and  Eemble^  3 
HiU,  527,  529;  Brooklyn  v.  Cleoes,  Hill  &  Den.  [Lalor's 
Supp.]  221-233 ;  People  v.  N.  Y.  a  H.  R.  Co.,  13  N.  Y. 
78-82,  Suydam  v.  Smith,  52  id.  383,  389.)  The  plaintiff 
may  make  a  prima  facie  case  by  circumstantial  evidence. 
(Abb.  Trial  Ev.  774 ;  State  v.  Haynes,  66  Me.  114 ;  Coram. 
V.  CoU^^,  97  Mass.  336;  WaRace  v.  EverU,  3  Barb.  523.) 
Evidence  of  keeping  liquors  for  sale  is  competent  on  the 
question  of  sale  of  the  same.  (Abb.  Trial  Ev.  774.)  The 
fact  that  it  was  a  place  of  resort  and  that  persons  went  in  sober 
and  came  out  drunk  is  competent  on  the  question  of  the  sale 
of  intoxicating  liquors.  (Abb.  Trial  Ev.  774;  Co^nm.  v. 
Sione^  97  Mass.  548;  Comm.  v.  Kennedy,  id.  234.)  Sale 
by  a  servant  is  prima  facie  by  tlie  master.  (Abb.  Trial 
Ev.  774 ,  State  v.  Wentvx>rth,  65  Me.  234.)  The  legislature, 
in  civil  cases  at  least,  has  the  right  to  declare  what  shall  be  pre- 
sumptive evidence  of  any  fact.  {Hand  v.  BaUou,  12  N.  Y. 
543  ;  People,  exreL  v.  Mitchell,  45  Barb.  212  ;  Hickox  v.  Tall- 
man,  38  id.  608;  Donahue  v.  O^  Connor,  45  Sup.  Ct.  297; 
Himard  v.  Moot,  64  N.  Y.  262, 269 ;  5  Sup.  Ct.  [T.  &  C]  93.) 
Where  a  person  enters  a  tavern  or  saloon  and  calls  for  whisky 
and  it  is  furnished  to  him,  the  law  implies  a  sale.  {State 
V.  Jarrett^  85  Mo.  857;  Stack  v.  Lansing,  32  Hun,  420.) 
The  defendant  should  have  pleaded  that  the  plaintiff  had  not 
legal  capacity  to  suie.  (Code  of  Civil  Pro.,  §§  488-93,  498, 
499 ;  Wright  v.  Wright,  64  N.  Y.  441.)  The  second  clause 
of  the  motion  for  a  nonsuit,  that  the  plaintiff  "  had  not  made 
out  a  cause  of  action,"  did  not  raise  the  question  of  the  plain- 
tiff's capacity  to  sue,  because  that  defenge  had  not  been  pleaded. 
{Irving  Nat.  Bk.  v.  Corbitt,  10  Abb.  N.  C.  85 ;  Phcenix  Nat. 
Bh  V.  DonneU,  40  N.  Y.  410 ;  affirming  41  Barb.  571 ;  Bk. 
of  LowmUe  v.  Edwa/rds,  11  How.  216 ;  Vihurt  v.  Frost,  3 
Abb.  119 ;  Myres  v.  Machado,  6  id.  198 ;  Ilohart  v.  Frost,  5 
Duer,  678.)  The  plaintiff  was  in  fact  the  proper  party  plaintiff 
in  this  action.  {Laws  of  1857,  chap.  628  ;  Laws  of  1879,  chap. 
53,  tit.  7,  §§72-80,  110.)  There  is  no  repeal  by  necessary 
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implication.  A  repeal  of  a  statate  bj  implication  is  not 
favored,  and  to  constitate  Buch  repeal  the  implication  must  be 
a  clear  and  necessary  one.  (Sedgwick  on  Constr.  of  Stat,  and 
Const.  Law,  98,  note  a;  Comar  v.  Southern  Express  Co.^  37 
Ga.  397 ;  Naylar  v.  Field,  5  Dutch.  287 ;  Roberts  v.  Fates,  36 
111.  268 ;  Hanson  v.  Ranson^  62  id.  63 ;  SedgMnck  on  Constr. 
of  Stat,  and  Const.  Law,  106 ;  Williams  v.  Potter,  2  Barb. 
316  ;  People  v.  Denting^  13  How.  44 ;  Potter's  Dwarris  od 
Stat  and  Const.  154,  157,  note  4;  Wallace  v.  Bassetty  41 
Barb.  92 ;  Hayes  v.  Symonds,  9  id.  260 ;  Cohoes  v.  Moran, 
25  Pet.  385,  387;  In  re  Evergreens,  47  N.  Y.  319,  220;  In 
re  ComWs  of  Central  Park,  50  id.  493;  Van  Denburg  v. 
OreeyiJmsh,  66  id.  1-4.) 

Eabl,  J.  The  main  question  to  be  determined  in  this  case 
is  whether  this  action  should  have  been  commenced  by  the 
present  plaintiff  or  by  the  board  of  charities  and  police  for  the 
city  of  Auburn,  and  upon  this  question  our  views  have  been 
sufficiently  expressed  in  the  case  just  decided  against  Rurtis, 
and  we  refer  to  the  opinion  pronounced  in  that  case.* 

Upon  the  trial  of  this  action  the  judge  charged  the  jury  that 
^'the  law  provides  in  such  case  as  this,  that  upon  proof  being  made 
of  the  fact  that  liquor  was  seen  to  be  drank  on  the  premises, 
that  is  prima/acie  evidence  that  it  was  sold  with  intent  that 
it  was  to  be  drank  on  the  premises."  To  this  portion  of  the 
charge  defendant's  counsel  excepted,  and  the  exception  is  now 
relied  upon  as  pointing  out  error  fatal  to  the  judgment. 

In  section  11  of  the  Excise  Act  (Chap.  628,  I^wsof  1857), 
provision  is  made  for  licenses  to  store-keepers  and  shop-keepers, 
authorizing  them  to  sell  spirituous  liquors  in  quantities  less  than 
five  gallons  not  to  be  drank  upon  their  premises.  Then  in  sec- 
tion 12  it  is  provided  as  follows:  ^^  Such  licenses  shall  not 
be  granted  unless  the  commissioners  are  satisfied  that  the 
applicant  is  of  good  moral  character,  nor  until  such  applicant 
shall  have  executed  a  bond  to  the  people  of  this  State   *  *  * 

conditioned  that  *  *  *  he  will  not  sell,  or  suffer  to  be  sold,  any 

. _j ^_ 

*Ante,  p.  136. 
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Btrong  or  spiritnous  liquors  or  wines  to  be  drank  in  liis  shop  or 
house,  or  in  any  out-house,  yard  or  garden  appertaining  thereto, 
and  that  he  will  not  suffer  any  such  liquor  sold  by  virtue  of 
such  license  to  be  drank  in  his  shop  or  house  or  in  any  out- 
house, yard  or  garden  belonging  thereto  ;  and  whenever  any 
person  is  seen  to  drink  in  such  shop  or  house,  out-house,  yard  or 
garden  belonging  thereto,  any  spirituous  liquors  or  wines  for- 
bidden to  l)e  drank  therein,  it  shall  be  prima  facie  evidence 
that  such  spirituous  liquors  or  wines  were  sold  by  the  occupant 
of  such  premises  or  his  agent  with  the  intent  that  the  same 
should  be  drank  therein.  On  any  trial  for  the  offense  last 
aforesaid,  such  occupant  or  agent  may  be  allowed  to  testify  re- 
specting such  sale."  It  was  undoubtedly  this  law  to  which  the 
judge  referred  in  his  charge. 

All  the  provisions  of  section  12  have  reference  to  licenses 
to  sell  liquor  in  quantities  less  than  five  gallons  not  to  be  drank 
on  the  premises,  and  the  rule  of  evidence  prescribed  applies 
only  to  cases  where  such  licenses  have  been  granted.  The  de- 
fendant had  such  a  license  from  September  6,  1880,  to  May  1, 
1881,  when  it  was  revoked.  Upon  the  trial  the  plaintiff  gave 
evidence  tending  to  show  violations  of  the  license  by  the  de- 
fendant by  the  sale  of  liquor  to  be  drank  upon  his  premises 
between  September  1,  1880,  and  June,  1881,  and  the  proof  of 
sales  was  limited  to  that  period.  The  charge  of  the  judge  was 
authorized  by  the  statute  if  applied  to  drinking  li(j[uor  upon  de- 
fendant's premises  during  the  time  ho  had  the  license.  But  it 
was  not  authorized  if  applied  to  the  drinking  of  liquor  there 
before  September  sixth,  or  after  May  first.  There  was  no  specific, 
definite  evidence  that  any  of  the  drinking  took  place  before 
the  first  or  after  the  latter  date,  and  if  the  defendant  de- 
sired to  have  the  charge  so  qualified  as  to  apply  only  to  drink- 
ing which  took  place  while  the  license  was  in  force,  he  should 
have  called  the  attention  of  the  judge  to  the  facts,  and  have 
requested  the  qualification ;  and  now  the  charge  must  be  treated 
as  if  it  applied  only  to  the  period  covered  by  defendant's 
license. 

Thus  the  charge  was  authorized  by  the  words  of  the  statute. 
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But  the  learned  counsel  for  the  appellant  claims  that  this  pro- 
vision of  the  statute  is  unconstitutional  on  the  ground  that  it 
violates  the  constitutional  guai'anties  of  due  process  of  law  and 
trial  by  jury.  We  think  the  claim  unfounded.  The  general 
power  of  the  legislature  to  prescribe  rules  of  evidence  and 
methods  of  proof  is  undoubted.  While  the  power  has  its  con- 
stitutional limitations,  it  is  not  easy  to  define  precisely  what 
they  are.  A  law  which  would  practically  shut  out  the  evidence 
of  a  party  and  thus  deny  him  the  opportunity  for  a  trial  would 
substantially  deprive  him  of  due  process  of  law.  It  would  not 
be  possible  to  uphold  a  law  which  made  an  act  prima  facie 
evidence  of  crime  over  which  the  party  charged  had  no  control 
and  with  which  he  had  no  connection,  or  which  made  that 
prima  facie  evidence  of  crime  which  had  no  relation  to  a 
criminal  act  and  no  tendency  whatever  by  itself  to  prove  a 
criminal  act.  But  so  long  as  the  legislature,  in  prescribing  rules 
of  evidence,  in  either  civil  or  criminal  cases,  leaves  a  party  a 
fair  opportunity  to  make  his  defense  and  to  submit  all  the  facts 
to  the  jury  to  be  weighed  by  them,  upon  evidence  legitimately 
bearing  upon  them,  it  is  difficult  to  perceive  how  its  acts  can 
be  assailed  upon  constitutional  grounds.  Affidavits  in  town 
bonding  acts  and  tax  deeds  have  been  declared  to  be  prima 
facie  evidence  of  regularity  and  vaUdity,  and  numerous  statutes 
of  similar  character  are  to  be  found  in  this  and  other  States. 
In  Gomm.  v.  Williams  (6  Gray,  1),  it  was  held  in  a  crim- 
inal  prosecution  for  a  violation  of  an  excise  law,  that  a 
statute  which  provided  that  the  delivering  of  any  spirituous 
and  intoxicating  liquors  in  or  from  any  building  or  place  other 
than  a  dwelling-house,  "shall  be  ^eemo^ prima  fa^ie  evidence 
of  a  sale,''  was  constitutional  and  valid.  In  State  v.  Hurley 
(54  Me.  562),  it  was  held  that  an  act  which  provided  that 
"whenever  an  unlawful  sale"  of  intoxicating  liquors  "is  al- 
leged and  a  delivery  proved,  it  shall  not  be  necessary  to  prove 
payment,  but  such  delivery  shall  be  sufficient  evidence  of  sale," 
was  constitutional.  In  Hmoardw.  Moot  {6^  N.  Y.  261),  Allen, 
J.,  said  :  "  The  rules  of  evidence  are  not  an  exception  to  the 
doctrine  that  all  rules  and  regulations  affecting  remedies  are, 
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at  all  times,  subject  to  modification  and  control  by  the  legisla- 
ture. *  *  *  It  may  be  conceded,  for  all  the  purposes  of 
this  appeal,  that  a  law  that  should  make  evidence  conclusive 
which  was  not  so  necessarily  in  and  of  itself,  and  thus  preclude 
the  adverse  party  from  showing  the  truth,  would  be  void,  as 
indirectly  working  a  confiscation  of  property  or  a  destruction 
of  vested  rights.  But  such  is  not  the  efiect  of  declaring  any 
circumstance  or  any  evidence,  however  sh'ght,  prima  fade 
proof  of  a  fact  to  be  established,  leaving  the  adverse  party  at 
liberty  to  rebut  and  overcome  it  by  contradictory  and  better 
evidence." 

Here  the  act  which  is  made  prisma  facie  evidence  of  an  illegal 
sale  takes  place  upon  the  premises  of  the  person  charged,  has 
some  relation  to  and  furnishes  some  evidence  of  the  alleged 
illegal  sale,  and  occurs  in  a  place  where  liquors  are  authorized 
to  be  kept  and  sold.  To  make  drinking  the  liqnor  in  such  a 
place  and  under  such  circumstances /?rim(ajyiawi^  evidence  of  an 
illegal  sale  to  the  person  drinking,  violates  no  constitutional 
guaranty.  It  leaves  a  party  ample  opportunity  to  make  his 
defense.  It  is  specially  provided,  what  is  now  the  general  law, 
that  the  party  can  be  a  witness  in  his  own  behalf,  and  thus  it 
can  never  bediflScult  for  him  to  show  what  the  facts  really  are. 
The  burden  of  proof  is  not  even  really  changed.  The  statute 
enables  the  prosecutor  to  make  a  prima  facie  case  by  proof  of 
the  drinking.  But  the  defendant  can  show  the  circumstances 
attending  the  drinking,  his  relation  thereto  and  any  other  facts 
tending  to  absolve  him  from  liability,  and  then  on  the  whole 
case,  the  burden  still  rests  upon  the  prosecution  to  establish  the 
allied  sale.  The  defendant  has  the  full  benefit  of  jury  trial 
and  due  process  of  law  and  a  full  and  fair  opportunity  free  from 
any  undue  hindrance  or  embarrassment  to  make  his  justification 
and  defense.  Hence  the  charge  resting  upon  the  statute  was 
not  erroneous. 

But  the  statute  need  not  be  invoked  to  uphold  the  charge. 
Under  the  circumstances  of  this  case,  the  drinking  was  good 
common-law  evidence  of  a  sale  in  violation  of  the  statute. 
The  defendant  kept  liquor  for  sale,  and  was  shown  to  be  engaged 
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in  Belling  it  to  be  drank  upon  his  premises  quite  indiscrimi-  ^ 
nately  to  persons  calling  for  it.  It  is  against  all  experience 
that  he  gave  it  away  or  that  persons  came  there  to  drink  liquor 
bought  elsewhere.  It  was  in  his  power  to  prevent  the  drinking 
which  took  place  from  glasses  presumably  furnished  by  him. 
Evidence  of  the  drinking  under  such  circumstances  was  cer- 
tainly prima  facie  proof  that  the  liquor  was  bought  to  be 
drank  there,  and  sufficient  to  justify  the  charge. 

We  are,  therefore,  of  opinion  that  the  judgment  should  be 
affirmed  with  costs. 

All  concur. 

Judgment  affirmed. 


Henry  Rozell  et  al.,  as  Commissioners  of  Highways,  etc.,  Re- 
spondents, V.  Eliza  Andrews,  Appellant. 

The  owner  of  land  cannot,  bj  tbe  mere  removal  of  his  fence,  impose  upon  the 
public  a  strip  of  land  as  a  highway;  nor  can  the  public,  because  of  such 
removal,  deprive  the  owner  of  any  right  or  interest  in  or  control  over 
the  land. 

An  equitable  action  may  not  be  maintained  by  commissioners  of  highways 
to  compel  the  removal  of  or  to  restrain  obstructions  of  a  highway.  The 
statute  prescribes  the  method  of  procedure  on  their  part.  (1  R.  8.  521, 
§  103  et  seq,,  as  amended  by  chap.  245,  Laws  of  1878.) 

(Argued  June  5,  1886 ;  decided  October  5,  1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  entered  upon  an  order 
made  December  22,  1883,  which  aflSrmed  a  judgment  in  favor 
of  plaintiffs,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

This  action  was  brought  by  plaintiffs,  as  commissioners  of 
highways  of  the  town  of  Fishkill,  to  compel  the  defendant 
to  remove  so  much  of  a  fence  as  she  had  bnilt  upon  a  strip  of 
land  claimed  by  plaintiffs  as  part  of  a  highway,  and  to  re- 
strain the  further  erection  of  such  fence. 
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The  court  found  that  about  eight  years  prior  to  the  trial, 
defendant,  who  is  the  owner  of  lands  on  the  easterly  side  of  tlie 
highway,  moved  her  fence  back  about  ten  feet,  and  gave  and 
dedicated  the  same  to  the  public  as  a  highway.  The  act  com- 
plained of  was  moving  part  of  the  fence  back  to  the  original 
Hue. 

Further  facts  appear  in  the  opinion. 

William  D.  Guthrie  for  appellant.  To  constitute  a  high- 
way by  dedication,  it  is  essential  not  only  that  there  shall  exist 
an  explicit  and  absolute  intention  on  the  part  of  the  owner  of 
the  land  to  permanently  set  apart  and  surrender  it  to  the  pub- 
lic use,  but  that  such  dedication  shall  be  accepted  by  the  proper 
public  authorities,  or  that  tho  highway  so  dedicated  shall  have 
been  actually  used  by  the  public-  {Holdane  v.  Cold  Spring ^ 
21  N.  Y.  474,  476 ;  Niagara  Fatla  Suspension  B,*idge  Go.  v. 
Bachman^  Q^  id.  261,  269.)  The  acts  and  declarations  of  the 
donor  relied  on  by  the  public  must  be  deliberate,  unequivocal 
and  decisive.  {Gowen  y.  Phila.  Ekoh/mge  Oo.^  5  W.  &S. 
141,  144 ;  Davis  v.  Clinton^  58  Iowa,  389 ;  Mam,sur  v.  The 
State,  60  Ind.  357;  Harding  v.  Tovm  of  Hale,  61  111.  192, 
200  )  Aside  from  the  question  of  intent  to  dedicate,  it  was 
equally  essential  in  this  case  to  establish  user  by  the  public  in 
the  absence  of  any  acceptance  by  the  proper  authorities.  {Mo- 
Manus  v.  Butler^  51  Barb.  436,  449  ;  Gity  of  Gincinnati  v. 
Lessee  of  White,  6  Pet.  431,  439.)  At  most  all  that  can  be 
pretended  in  this  case  is  the  user  of  the  ditch  which  formed 
the  boundary  of  the  road  and  lay  between  it  and  the  trees,  and 
any  rights  of  the  public  are  consequently  to  be  confined  thereto. 
{Walker  y.  Gaywood,  31  N.  T.  51,  63;  Watrous  v.  Souths 
wo^iJij  5  Conn.  305,  309.)  If  a  dedication  be  conceded,  still 
under  tho  circumstances  detailed,  it  was  revocable  by  the  de- 
fendant. {Hdldwne  v.  Gold  Spring,  21  N.  Y.  474-479  ;  Mc- 
Garthy  v.  Whaien,  87  id.  148,  151.)  Even  if  the  plaintiffs  as 
commissioners  of  highways  had  so  attempted,  they  had  no  legal 
power  to  accept  the  dedication  of  a  highway  or  any  part  thereof, 
except  in  the  manner  particularly  prescribed  by  law.     {People^ 
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ex  rel.  Boerett,  v.  Bd.  of  Supervisors,  93  N.  T.  397,  401 ; 
City  of  Rochester  v.  Touon  of  Rush,  80  id.  802,  311 ;  People, 
ex  rel.  Van  Keuren,  v.  Town  Axiditors,  74  id.  310,  315  ; 
People,  ex  rd.  Lasher,  v.  McNeil,  2  N.  Y.  Sup.  Ct.  140 ; 
Talmage  v.  Huntting,  29  N.  Y.  447 ;  OoykendaU  v.  Durkee, 
13  Hun,  260,  262;  Putna.m  v.  Valentine^  5  Ohio,  187; 
Badeau  v.  Jf<3fl5{Z,  14  Barb.  328,  839.) 

H,  £1.  Hastis  for  respondents. 

Danfoeth,  J.  We  think  there  is  nothing  in  the  record  to 
show  that  the  strip  of  land  in  qaestion  was  not  left  open  for 
the  pleasure  or  convrenieuce  of  the  owner  rather  than  the  accom- 
modation of  the  public ;  but  assuming  the  act  of  the  owner  to 
be  equivocal  and  consistent  with  a  dedication  to  the  public,  it 
is  plain  there  has  been  no  acceptance  on  its  part,  nor  such  actual 
user  as  might  take  its  place.  The  plaintiffs  do  not  aver  accept- 
ance, and  the  only  one  of  them  who  testifies,  states  that  he 
never  heard  of  any  dedication  of  the  land.  The  act  relied  oa 
as  an  act  of  dedication  is  the  setting  back  by  the  defendant  of 
her  fence  and  placing  trees  on  the  old  line.  The  alleged  user 
IS  for  a  highway  with  her  knowledge  and  consent.  We  are 
refen*ed  to  no  evidence  of  this  and  find  none.  An  owner  of 
land  cannot,  by  the  mere  removal  of  his  fence,  impose  upon  the 
public  a  strip  of  land  as  a  street,  nor  can  the  public  deprive  the 
owner  of  any  right  or  interest  in,  or  control  over  it  by  that  cir- 
cumstance. Here  there  was  nothing  more.  There  was  neither 
an  actual  gift  by  the  owner  of  the  land,  nor  a  user  by  the 
public,  no  evidence  by  word,  or  by  any  decisive  act  of  an  intent 
even  to  give  or  dedicate,  and  the  motion  to  dismiss  the  com- 
plaint should  have  been  granted. 

We  are  also  of  opinion  that  the  action  is  misconceived.  It 
18  in  equity,  and  the  only  relief  sought  is  tJhiat  the  defendant  be 
compelled  to  remove  so  much  of  her  fence  as  she  has  already 
restored  to  its  former  position,  and  be  restrained  by  injunction 
from  replacing  the  rest.  The  plaintiffs  sue  as  commissioners 
of  highways.     The  statute  has  defined  their  duty  and  vested 
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them  with  power  to  execute  it.  Upon  the  plaintiffs  theory  the 
defendant  has  obstrncted  the  highway.  The  statute  prescribes 
the  method  of  procedure  on  their  part.  That  she  threatens 
still  further  to  obstruct  it  can  give  them  no  cause  of  action.  If 
she  executes  the  threat,  they  have  in  a  proper  case  the  power 
of  summary  removal  of  the  fence  at  her  expense,  but  if  the 
encroachment  be  denied,  the  issue  must  go  before  a  jury.  (1 
B.  S.,  tit.  1,  p.  1,  chap.  16,  art.  6,  as  amended  by  Laws  of 
1878,  chap.  245  ;  CoykendaU  v.  Durkee,  13  Hun,  260.)  The 
plaintiffs  can  have  no  remedy  by  this  action,  and  it  is  needless, 
therefore,  to  grant  a  new  trial. 

The  judgment  should  be  reversed,  and  the  complaint  dis- 
missed, with  costs. 

All  concur. 

Judgment  accordingly. 


John  HmcHLiFFE,  Respondent,  v,  Mabgabet  Shea,  Appellant. 

The  joinder  of  a  wife  with  her  husband  in  a  deed  or  mortgage  of  his  lands 
does  not  operate  bj  waj  of  passing  an  estate,  but  inures  simplj  as  a 
release  of  her  future  contingent  right  of  dower  in  aid  of  the  title  or  lien 
so  created  ;  and  so  long  as  there  remains  a  subsisting  title  or  interest 
ander  the  deed  or  mortgage  as  against  it,  she  is  concluded  from  claiming 
dower. 

Where,  however,  the  deed  or  mortgage  is  defeated  by  a  sale  on  execution 
ondera  prior  judgment,  the  wife  is  restored  to  her  original  position  and 
may,  after  her  husband's  death,  recover  dower  in  the  lands. 

U  teems  that  if  in  such  case,  on  the  execution  sale,  there  had  been  a  surplus 
applicable  to  a  mortgage  so  executed,  the  widow  oould  not  be  endowed 
therein  except  after  satisfaction  of  the  mortgage. 

BnehUffe  v.  Shea  (84  Hun,  865),  reversed. 

(Argued  June  9,  1886 ;  decided  October  5,  1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  entered  upon  an 
order  made  December  9,  1884,  which  affirmed  a  judgment  in 
favor  of  plaintiff,  entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term.  (Reported  below,  34  Hun,  365.) 
SiCKBLS  —  Vol.  LVIII.        20 
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This  action  was  brought  to  foreclose  a  mortgage  execated 
March  25,  1878,  bj  Martin  Shea  and  his  wife,  the  defendant, 
Margaret  Shea,  upon  lands  of  the  husband. 

In  1880  the  premises  were  sold  under  an  execution  issued 
upon  a  judgment  recovered  in  1874  against  said  Martin  Shea, 
and,  not  having  been  redeemed,  were  conveyed  by  the  sheriff  to 
the  purchaser.  Martin  Shea  died  April  8,  1882,  and  shortly 
thei-eafter  the  purchaser  conveyed  the  premises  to  his  widow. 

The  trial  court  hold  that  the  dower  interest  of  Margaret'Shea 
WAS  subject  to  the  mortgage,  and  the  judgment  directed  a  sale 
thereof. 

WiUiam  N.  Dyhman  for  appellant.  A  wife's  signature 
to  a  deed  or  mortgage  oi  her  husband^s  land  acts  only  as  a  bar 
or  estoppel ;  it  is  void  unless  made  in  conjunction  with  a  con- 
veyance of  the  husband's  title,  and  if  the  conveyance  it  is  joined 
with  ceases  for  any  reason  to  act,  the  dower  right  l9  released. 
Only  he  can  benefit  by  a  wife's  release  of  dower  who  acquires 
the  very  title  which  was  created  by  the  conveyance  with 
which  the  release  is  joined.  {Jdckson  v  Vanderheyden^  17 
Jolms.  169 ;  Moloney  v.  Horan,  49  N  Y  111  ;  1  Wash,  on 
Real  Prop.  284:  EawUy  v.  Bradfordy  9  Paige's  Ch.  2U0; 
Green  v.  Putnam^  1  Barb.  500 ;  Merck.  Bk.  v  Thompson^ 
55  N.  T.  r,  12 ;  Marvin  v.  Smith,  46  id.  571.)  When  the 
husband  is  dead  the  widow's  dower  right  is  property  and  liable 
for  her  debts.  {Tompkins  v.  Fonda,  4  Paige,  448 ;  Paige  v. 
Bedker,  87  N.  T.  153.) 

James  M.  Baldvoin  for  respondent.  By  joining  with  her 
husband  in  the  mortgage,  Mars;aret  Shea  released  and  relin- 
quished to  the  plaintiff  mortgagee  and  his  assignors  all  her 
dower  interest  or  future  contingent  right  in  the  mortgaged 
property,  and  having  outlived  her  husband  and  the  debt  being 
mipaid  and  the  mortgage  being  valid,  the  mortgagee  is  entitled 
to  the  judgment  of  foreclosm*e  and  sale  here  appealed  from. 
(2  Scribner  on  Dower,  chap.  12,  §  49  ;  Hawley  v.  Bradford, 
9  Paige,  201 ;  Learned  y.  Gutter,  18  Pick.  9  ;  Smith  v.  Ha^y, 
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16  Ohio,  191.)  Her  dower  interest  is  liable  for  her  husband's 
debt,  the  same  being  secured  by  his  and  her  mortgage. 
{Leavenworth  v.  Cooney^  48  Barb.  570.)  The  plaintiff  has  the 
right,  though  the  dower  has  not  been  formally  admeasured,  to 
have  judgment  of  foreclosure  and  sale  thereof.  {Tompkhis  v. 
Fonda,  4  Paige,  448 ;  Payne  v.  Becker^  87  N.  Y.  153  ;  Pope 
V.  Mead,  99  id.  201.) 

Andrews,  J.  The  joinder  by  a  married  woman  with  her  hus- 
band in  a  deed  or  mortgage  of  his  lands,  does  not  operate  as  to 
her  by  way  of  passing  an  estate,  but  inures  simply  as  a  release 
to  the  grantee  of  the  husband,  of  her  future  contingent  right  of 
dower  in  the  granted  or  mortgaged  premises,  in  aid  of  the  title 
or  interest  conveyed  by  his  deed  or  mortgage.  Her  release  at- 
tends the  title  derived  from  the  husband,  and  concludes  her 
from  afterward  claiming  dower  in  the  premises  as  against  the 
grantee  or  mortgagee,  so  long  as  there  remains  a  subsisting  title 
or  interest,  created  by  his  conveyance.  But  it  is  the  generally 
recognized  doctrine  that  when  the  husband's  deed  is  avoided,  or 
ceases  to  operate,  as  when  it  is  set  aside  at  the  instance  of  cred- 
itors, or  is  defeated  by  a  sale  on  execution  under  a  prior  judg- 
ment, the  wife  is  restored  to  her  original  situation,  and  may, 
after  the  death  of  her  husband,  recover  dower  as  though  she 
had  never  joined  in  the  conveyance.  {Rohinson  v.  Bates,  3 
Mete.  40;  MaUoney  v.  Horan,  49  N.  Y.  Ill ;  Kitzmiller  v.  Va/n- 
Rensselaer,  10  Ohio  St.  6.S  ;  LitUefieldy,  Crocker,  30  Me.  192.) 

In  short  the  law  regards  the  act  of  the  wife  in  joining  in  the 
deed  or  mortgage,  not  as  an  alienation  of  an  estate,  but  as  a 
renunciation  of  her  inchoate  right  of  dower  in  favor  of  the 
grantee  or  mortgagee  of  her  husband,  so  far  as  respects  the  title 
or  interest  created  by  his  conveyance.  It  follows  therefore  that 
her  act  in  joining  in  the  conveyance,  becomes  a  nullity  when- 
ever the  title  or  interest  to  which  the  renunciation  is  incident,  is 
itself  defeated.  (Scribner  on  Dower,  chap.  12,  §  49.)  The  wife's 
deed  or  mortgage  of  her  husband's  lauds,  cannot  stand  in- 
dependently of  the  deed  of  her  husband  when  not  executed  in 
aid  thereof,  nor  can  she  by  joining  with  her  husband  in  a  deed 
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of  lands  to  a  stranger,  in  which  she  has  a  contingent  right  of 
dower,  but  in  which  the  husband  has  no  present  interest,  bar 
her  contingent  right.  {Marvin  v.  Smithy  46  N.  Y,  571.)  These 
principles  are  we  think  decisive  of  this  case.  The  plaintifiPs 
mortgage  has  been  defeated  by  the  paramount  title,  derived 
under  the  execution  sale.  It  was  the  husband's  mortgage,  and 
not  the  mortgage  of  the  wife,  except  for  the  limited  and  special- 
purpose  indicated.  The  lien  of  the  mortgage,  as  a  charge  on  the 
lands  of  the  husband,  has  by  the  execution  sale,  been  subverted 
and  destroyed.  Nor  can  the  security  be  converted  into  a  mort- 
gMge  of  the  widow's  dower,  now  consummate  by  tlie  death  of 
her  husband.  This  would  be  a  perversion  of  its  original  pur- 
pose. Her  act  in  signing  tlve  mortgage,  became  a  nullity  on  tbe 
extinguishment  of  tbe  lien  on  the  husband's  lands.  If  on  the 
execution  sale  there  had  been  a  surplus  applicable  to  the  mort- 
gage, it  might  very  well  be  held  that  the  widow  could  not  be 
endowed  therein,  except  after  the  mortgage  had  been  satisfied. 

The  surplus  would  represent  in  part  the  mortgaged  premises. 
(See  ElmendoTf  Y.  Lochvoood,  67  N.  T.  322.) 

We  think  the  authorities  require  a  reversal  of  the  judgment 

Judgment  reversed  and  complaint  dismissed,  with  costs. 

All  concur. 

Judgment  accordingly. 
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Abraham  Hewlett  et  al..  Appellants,  v.  William  Elmbb, 

Hespondent. 

An  appeal  to  this  ooart  from  a  judgmenc  of  General  Term,  affirming  a  decree 
of  the  surrogate  admitting  a  will  to  probate,  does  not  bring  ap  for  review 
a  question  of  fact  depending  upon  conflicting  evidence;  it  is  for  it  only  to 
determine  whether  there  is  anj  evidence  upon  which  the  decision  below 
might  fairly  and  reasonably  stand. 

The  power  of  the  court  in  this  respect  was  not  enlaiged  by  the  amendment 
of  1883  (Chap.  220.  Laws  of  1883),  to  the  provision  of  the  Code  of  Qvil 
Procedure  (subd.  1,  §8347),  limiting  the  effect  of  certain  chapters  of  the 
Code,  including  that  in  reference  to  surrogates  (Cliap.  18),  to  actions  or 
special  proceedings  commenced  on  or  after  September  1 ,  1880.  The  amend- 
ment only  regulates  such  appeals  as  by  existing  laws  were  permitted. 
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By  the  Code  (^  2545),  the  practice  upon  a  trial  by  a  Surrogate  8  Court  of  a 
question  of  fact,  and  the  preparation  of  papers  ou  which  an  appeal  shall 
be  heard,  are  assimilated  to  the  proceedings  on  and  after  trial  of  an 
action  by  the  court,  and  for  this  purpose  the  surrogate  s  decree  is 
regarded  as  a  judgment  in  an  action. 

The  provisions  of  the  Code  in  reference  to  this  subject  are  applicable  to 
the  Court  of  Appeals  as  well  as  to  the  Supreme  Court,  and  tnose  provisions 
defining  and  limiting  the  questions  which  may  be  brought  up  for 
review  by  the  former  court  v^§  1337, 1338),  are  applicable  to  an  appeal 
from  the  determination  of  the  (ieneral  Term,  on  appeal  to  it  from  a  sur- 
rogate s  decree,  upon  the  trial  oy  mm  of  an  issue  of  fact. 

(Argued  June  9,  1886;  decided  October  5,  1886.) 

Appeal  trom  judgment  of  the  General  Term  of  the  Supreme 
Court,  m  the  first  judicial  department,  entered  upon  an  order 
made  May  11,  1883,  affirming  certain  decrees  of  the  surrogate 
of  the  county  of  New  fork,  the  substance  of  which,  as  well 
as  the  material  facts,  are  set  forth  m  the  opinion. 

Henry  L.  Clinton  for  appellants.  As  the  proceedings  in  this 
case  were  commenced  before  the  surrogate  of  the  county  of  New 
York  in  the  year  1878,  this  court  will  consider  and  determine 
upon  the  facts  as  well  as  the  law.  (Laws  of  1881,  chap.  681, 
and  Laws  of  1883,  chap.  229,  amending  subd.  1 1  of  §  334:7  of 
tit.  2  of  chap.  22  of  the  Code  of  Civ.  Pro.;  Sarvent  v.  Headra^ 
26  Hun,  550.)  In  appeals  from  decisions  of  the  Supreme 
Court  affirming  decrees  of  a  surrogate,  the  Court  of  Appeals 
should  review  the  facts  as  well  as  questions  of  law.  (Laws  of 
1876,  chap.  448,  §  1496;  Schenck  v.  Dart,  22  N.  Y.  420 ;  Gaitr 
joUe  V.  Feme,  23  id.  90;  Moore  v.  Moore,  21  How.  Pr.  211 ; 
Robinson  v.  Raynor,  28  N.  Y.  494 ;  Rowland  v.  Taylor,  52  id. 
627;  RoUwagen  v.  RoUwagen,  63  id.  504;  Children^ a  Aid 
Society  V.  Loveridge^  70  id.  387,  409;  In  re  Rosa,  87  id. 
514;  Davta  v.  Ctarlc,  id.  623;  Marx  v.  McOlynn,  88  id. 
357;  In  re  Will  of  Higgina,  94  id.  554,  557 ;  In  re  Will  of 
Cottretl,  95  id.  329,  332  ;  In  re  Yatea,  99  id.  99,  101 ;  In  re 
Vatentiney  100  id.  607.) 

E.  L.  Fa/ncher  for  respondent.     The  Gteneral  Term  having 
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affirmed  the  decision  of  the  surrogate  on  the  facts,  there  is  no 
jurisdiction  in  the  Court  of  Appeals  to  review  those  decisions 
on  conflicting  evidence.  (Code  of  Civ.  Pro.,  §  1337;  In  re 
E<m,  87  N.  Y.  514;  Dams  v.  Clarh,  id.  623;  Marx  v. 
MoGlynn^  88  id.  357.)  As  there  was  sufficient  evidence  to 
authorize  the  decision  of  the  surrogate,  which  was  affirmed  by 
the  Supreme  Court,  it  follows  that  this  court  should  affirm  the 
judgment.  {Marx  v.  MoGlynn,  88  K  Y.  369.)  Even  if  the 
testimony  presented  a  question  of  fact,  upon  which  different 
minds  might  easily  disagree,  still  this  court  must  affirm  the 
judgments  of  the  surrogate  and  Supreme  Court.  {In  re  Will 
o/DarroWj  95  N.  Y.  668.) 

Danfobth,  J.  Samuel  Wood  made  his  will  in  July,  1872. 
He  was  possessed  of  a  large  estate,  and  after  giving  consider- 
able sums' of  money  to  his  relations,  provided  through  trustees 
for  the  founding  and  endowment  of  an  institution  to  he  called 
"  The  Samuel  Wood  Benevolent  Institute,"  and  a  hospital 
similar  to  the  institution  known  as  St.  Luke's  Hospital  in  New 
York,  at  the  same  time  declaring  the  purpose  and  object  of 
the  institute  to  be  "  to  assist  and  maintain  "  such  of  his  relations 
and  kindred,  with  certain  excepticms,  as  shall  in  the  opinion 
and  judgment  of  his  trustees  need  assistance,  and  gave  to 
those  relations  aright  to  free  beds,  bedding,  attendance,  support 
and  maintenance  in  the  hospital  during  life,  if  they  shall  so 
long  need  assistance,  and  a  decent  burial  after  death."  On  the 
20th  of  March,  1875,  he  executed  a  codicil  in  due  form,  by 
which  he  removed  the  hospital  and  the  institute  from  the  roll 
of  his  beneficiaries,  and  named  in  their  place  "The  Samuel 
Wood  CoUege  of  Music,"  which  he  desired  to  found.  He 
dropped  one  S.  from  the  executors'  list,  and  substituted  Elmer, 
the  respondent,  and  Abraham  Hewlett  in  his  place.  The  testa- 
tor died  on  the  20th  of  March,  1878.  On  the  twenty-sixth  of 
that  month,  Hewlett  presented  the  will  and  codicil  to  the  sur- 
rogate of  New  York  for  probate,  stating  in  his  petition  that  he 
was  a  nephew  and  the  only  heir  and  next  of  kin  of  the  deceased. 
No  opposition  was  made  to  the  will,  and  it  was  admitted  to 
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probate  on  the  20th  of  April,  1878.  The  executor  S.,  above 
referred  to,  opposed  probate  of  the  codicil,  but  afterward  with- 
drew from  the  contest,  and  that  instrument  was  also  admitted 
to  probate  on  the  10th  of  October,  1878.  On  the  fourteenth 
of  that  month  Pearsall,  one  of  the  legatees  under  the  will, 
claiming  that  he  was  co-contestant  with  S.,and  that  the  latter's 
withdrawal  from  opposition  without  notice  to  him,  rendered  the 
decree  irregular,  and  insisting  that  the  codicil  was  invalid  on 
the  grounds,  ^9^,  that  the  testator  was  of  unsound  mind  and 
incompetent  to  make  the  same,  seoondj  that  he  was  undul;  and 
improperly  influenced  thereto  by  Elmer,  one  of  the  ex- 
ecutors and  other  interested  parties  to  him  unknown,  ap- 
plied to  have  the  pi*obate  of  the  codicil  vacated  and  to  be 
heard  upon  his  objections.  Thereupon  the  surrogate  made  an 
order  that  he  be  allowed  to  contest  the  probate  of  the  codicil, 
and  with  certain  other  persons  proceed  in  regard  thereto,  and 
give  such  further  or  additional  evidence  in  regard  to  it  as  they 
might  be  advised,  and  the  qiiestion  of  vacating  the  probate  of 
said  codicil  be  reserved  until  the  close  of  said  evidence  and  the 
determination  of  such  contest ;  and  that  subject  to  the  right 
so  given  the  said  decree  admitting  the  said  codicil  to  pro- 
bate, and  the  letters  testamentary  issued  thereon,  should  stand, 
with  powers  to  the  executors  of  the  will  to  administer  the  estate 
under  the  will,  so  far  as  the  same  has  not  been  modified  by  the 
said  codicil. 

Upon  such  testimony  as  the  parties  produced,  it  appeared  to 
the  surrogate,  according  to  the  recital  in  a  decree  made  Decem- 
ber 31,  1881,  that  the  said  Samuel  Wood  at  the  time  he  exe- 
cuted the  codicil  was  of  sound  mind  and  under  no  restraint  or 
influence  of  fraud,  and  he  adjudged  that  the  decree  of  October, 
1878,  admitting  the  same  with  the  will  to  probate  as  the  will 
and  codicil  of  the  deceased,  be  ratified  and  confirmed.  The 
motion,  therefore,  to  open  the  decree  of  October  was  denied, 
and  the  letters  issued  thereon  to  Elmer  were  ratified  and  de- 
clared valid.  It  was  further  adjudged  that  the  motion  by 
counsel  for  the  proponent,  William  Elmer,  for  allowance  to 
his  proctor  and  counsel  be  granted.     And  the  amount  thereof, 
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as  well  as  allowances  to  the  proctor  and  counsel  for  said  con- 
testant, Pearsall,  be  adjusted  by  an  order  to  be  entered  at  the 
foot  of  the  decree. 

The  notice  and  petition  of  appeal  recites  that  the  only  per- 
son intended  to  be  made  respondent  is  William  Elmer.  The 
appeal  is  from  the  whole  of  both  decrees  of  the  surrogate,  viz.: 
that  of  October,  1878,  and  that  of  December,  1881,  except  so 
much  as  relates  to  the  probate  of  the  will.  The  General 
Term  affirmed  the  decree  in  all  respects.  We  do  not  find  in 
the  record  that  the  appellants  made  any  ct)ntest  before  the 
surrogate,  and  as  it  is  conceded  by  all  that  the  will  is  valid 
and  must  stand,  it  is  exceedingly  difficult,  in  view  of  the  pro- 
visions of  that  instrument,  to  find  in  what  manner  they  are, 
within  the  meaning  of  that  term,  "aggrieved  "  by  the  probate  of 
the  codicil.  They  might,  indeed,  share  in  the  privil^es  of  the 
institute  and  hospital,  provided  the  trustees  were  of  opinion 
they  needed  assistance,  but  an  interest  so  contingent,  and  an 
enjoyment  so  dependent  upon  the  discretion  of  another,  can 
hardly  constitute  a  right  capable  of  enforcement  in  a  court. 
Moreover,  the  record  before  us  shows  that  as  to  them,  the  de- 
cision of  October  was  final.  It  would  seem,  therefore,  tliat  the 
appeal  might  very  well  have  been  dismissed  by  the  Supreme 
Court,  upon  these  grounds,  which  are  also  set  up  in  the  answer 
to  the  petition  of  appeal.  The  whole  case,  however,  was 
considered  by  that  court,  and  the  appellants  fail  to  satisfy  us 
that  there  is  any  error  in  its  decision. 

In  one  of  the  printed  briefs  submitted  to  us  in  their  behalf, 
we  find  a  point  made  against  that  part  of  the  decree  of  Decem- 
ber, which  provides  for  costs  to  be  paid  the  proponent  Elmer, 
and  costs  to  be  paid  the  contestant  Pearsall.  JFtrst.  As  to 
Pearsall ;  he  is  not  a  party  to  the  appeal,  and  the  question 
ailecting  him  cannot  be  considered.  Second.  As  to  Elmer ; 
it  does  not  appear  what,  if  any,  allowance  haa  in  fact  been  made 
to  him,  and  the  proceeding  in  that  respect,  so  far  as  the 
learned  counsel  for  the  appellant  has  directed  our  attention  to 
it,  seems  incomplete,  and  in  its  present  condition  is  not  the  sub- 
ject of  review. 
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Tlie  remaining  propositions  in  the  same  brief  present  a  very 
material  question,  and  if  well  founded,  they  show  that  upon 
the  merits  the  surrogate  and  General  Term  have  in  some  inex- 
plicable' way  been  misled.  These  propositions  are  more  than 
once  repeated,  and  are  placed  upon  the  intelligible  and  plain 
assertions  that  by  the  undisputed  evidence  it  is  shown  Jirst 
"  that  prior  to  the  execution  of  the  codicil,  the  decedent  was 
in  such  a  condition  of  mental  enfeeblement  or  senile  decay  as 
*  to  render  him  an  easy  prey  to  undue  influence ;  second^  that 
taking  advantage  of  decedent's  mental  condition.  Dr.  Elmer 
practiced  upon  him  the  grossest  fraud  and  the  rankest  kind  of 
undue  influence,  for  the  purpose  of  inducing  him  to  make  the 
codicil  in  question";  third,  that  the  execution  of  the  codicil  was 
the  result  of  fraud  and  undue  influence  practiced  upon  him  by 
Dr.  Elmer ;  fourth^  that  decedent  continued  in  a  state  of  men- 
tal enfeeblement  or  senile  decay,  from  the  time  of  the  execution 
of  the  codicil  until  his  death." 

Upon  this  statement  a  question  of  law  is  presented.  If  there  is 
evidence  leading  to  a  different  conclusion,  it  at  most  presents  a 
case  of  conflict,  and  this  alone,  if  our  former  decisions  {infra) 
are  correct,  would  not  permit  an  interference  with  the  judg- 
ment of  the  Supreme  Court.  In  such  a  case  the  duty  of  weigh- 
ing and  comparing,  and  of  drawing  inferences  from  evidence 
is  imposed  upon  the  surrogate,  subject  to  review  by  the  General 
Term,  whose  judgment,  as  we  have  frequently  held,  is  quite 
independent  of  any  view  we  might  take  of  the  same  matter. 
{Davis  V.  Clarh  [Nov.,  1881],  87  N.  Y.  623 ;  In  re  lioss 
[Jany.,  1882J,  87  id.  514 ;  Marxv.  McGlynn  [March,  1882],  88 
id.  357;  In  re  Higgina,  94  id.  554;  In  re  Cottrell,  95  id. 
329 ;  In  re  Darrow,  id.  668 ;  In  re  Yates,  99  id.  94 ;  In  re 
Valentine,  100  id.  607.)  These  cases  are  placed  upon  the 
ground  that  an  appeal  to  this  court  does  not  bring  up  for  re- 
view a  question  of  fact  depending  upon  conflicting  evidence, 
that  such  question  remained  with  the  court  below,  it  being  for 
Tis  only  to  determine  whether  there  is  any  evidence  upon  which 
its  decision  might  fairly  and  reasonably  stand.  A  second  or 
supplemental  brief,  however,  submitted  in  behalf  of  the  ap- 
SicKBLs  —  Vol.  LVIII.        21 
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pellants,  deals  entirely  with  the  exposition  of  the  duty  and 
jurisdiction  of  this  court,  and  is  to  the  effect  that  a  recent  and, 
in  this  connection,  hitherto  unnoticed  statute  (Laws  of  1883, 
chap.  229)  requires  a  qualification  of  the  doctrine  heretofore 
asserted  by  us.     We  might  very  well  dispose  of  this  appeal 
without  discussing  the  last  contention.     For  in  answer  to  the 
proposition  that  the  proponent   utterly  failed  to  support  the 
codicil  before  the  surrogate,  and  that  wholly  undisputed  evi- 
dence was  arrayed  against  it,  we  have  found  it  necessary  to 
examine  the  entire  body  of  testimony.     Our  opinion  of  its 
efficacy  and  force  of  its  probative  quality,  and  its  perauasivenesa 
in  no  degree  differs  from  that  of  the  courts  below.      A  restate- 
ment of  the  evidence  is  not  necessary,  nor  a  fresh  recital  of  the 
circumstances  which  establish  the  proponent's  case.    It  has  been 
carefully  analyzed  by  the  surrogate,  and  his  views  are   con- 
curred in  by  the  General  Term.     With  those  courts  we  agree. 
We  find  that  the  codicil  expresses  the  mind  of  the  testator, 
that  he  was  not  impelled  to  it  by  duress,  fraud  or  deceit,  and 
with  this  conclusion  we  should,  under  ordinary  circumstances, 
leave  the  case,  but  the  question  as  to  our  jurisdiction  and  duty 
to  examine  such  a  point  upon  conflicting  evidence  is  of  general 
importance.     It  has  been  fairly  raised  and  argued  upon  an  act  of 
the  legislature  which  is  claimed  to  be  expressly  directed  to  that 
purpose.     It  will  affect  other  cases,  and  its  construction,  there- 
fore, should  not  be  postponed.     The  provision  referred  to  ap- 
pears as  an  amendment  to  subdivision  11  of  section  3347  of 
the  act  containing  the  Code  of  Civil  Procedure,  in  chapter  22, 
title  2,  entitled  ''  Provisions  regulating  the  effect  and  applica- 
tion of  this   act."      As     originally   passed,   that  subdivision 
limited  (with  some  exceptions)  the  effect  of  chapters  14  to  20, 
both  inclusive,  to  an  action  or  special  proceeding  commenced 
on  or  after  the  1st  of  September,  1880,  that  being  the  day  on 
which. those  chapters  took  effect  (§  3356).      In  1881  (Chap. 
681,  Laws  of  1881),  subdivision  11  was  so  amended  as  to  pro- 
vide that  all  appeals  taken  from  any  order,  sentence,  decree  or 
determination  of  a  Surrogate's  Court  made  or  entered  in  such 
court  on  or  after  the  1st  day  of  September,    1880,  in  any 
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matter  or  proceeding  pending  or  undetermined  in  siicli  court 
on  1st  day  of  September,  1880,  shall  be  taken  and  perfected, 
heard  and  decided  in  conformity  to  the  laws  and  practice  regu- 
lating appeals  from  orders,  sentences  and  decrees  of  Surrogate's 
Court  in  force  in  this  State  on  the  Slst  day  of  August,  1880, 
and  all  appeals  from  any  order,  sentence,  decree  or  detennina- 
tion  of  such  court  brought  in  conformity  thereto,  since  the  1st 
day  of  September,  1880,  were  declared  to  be  "valid  and 
effectual,"  with  exceptions  not  material  here. 

The  subdivision  was  again  amended  in  1883  (Chap.  229)  by 
inserting  a  provision  that  "  all  appeals  to  the  Court  of  Appeals 
from  any  order  or  judgment  of  the  Supreme  Court  aflSrming, 
reversing  or  modifying  any  such  order,  sentence,  decree  or  de- 
termination of  a  Surrogate's  Court,  shall  betaken  and  perfected, 
heard  and  decided  in  conformitx'^  to  the  laws  and  practice  regu- 
lating appeals  from  orders,  sentences  and  decrees  of  Surrogates' 
Courts,  and  the  hearing  and  decision  thereof,  in  force  in  this 
State  on  the  30th  day  of  April,  1877." 

This  is  the  provision  relied  upon  by  the  learned  counsel  for 
the  appellants  in  support  of  his  contention  as  to  the  duty  of 
this  court  to  pass  upon  the  facts  according  to  the  weight  of  evi- 
dence.    We  are  unable  to  give  it  that  effect. 

The  former  Code  (Laws  of  1849,  chap.  438,  §  471)  did  not 
include  appeals  from  Surrogates'  Courts,  and  it  was  held  that 
they  remained  subject  to  the  Revised  Statutes,  and  that  upon 
appeal  to  this  court  from  the  judgment  of  the  Supreme  Court, 
in  a  case  arising  befoi*e  the  surrogate,  the  facts  and  the  law 
were  both  to  be  examined,  upon  the  ground  that  such  appeal 
was  upon  the  merits  and  authorized  by  the  general  language  of 
section  11  of  the  Code  of  Procedure  which  gave  the  Court  of 
Appeals  exclusive  jurisdiction  to  review  upon  appeal  every  actual 
determination  made  at  a  General  Term  of  the  Supreme  Court, 
and  was,  say  the  court,  "unrestricted  by  any  other  statute." 
{Schenck  v.  Dart,  22  N.  Y.  420.)  So  in  Robinson  v.  liaynor 
(28  N".  Y.  494)  a  similar  duty  is  maintained,  '*  so  far  as  ques- 
tions are  presented  by  the  appeal."  By  the  old  Code  (p§  268, 
272,  348),  on  an  appeal  from  a  decision  by  a  single  judge  or 
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referee,  a  review  of  a  question  of  fact  could  not  be  had  by  the 
Court  of  Appeals ;  it  was  limited  to  the  General  Term.  A 
decision  by  the  surrogate,  as  we  have  seen,  was  unaffected  by 
that  Code,  and  hence  there  resulted  in  regard  to  the  same  ques- 
tions a  diversity  of  practice.  In  1880  (Chap.  245,  §  1,  subd.  4) 
tlie  wliole  of  the  Code  of  Procedure  was  repealed,  and  by  the 
Code  of  Civil  Procedure  taking  effect  on  the  1st  of  September, 
1880, proceedings  in  the  Surrogate's  Court  were  regulated  (Chap. 
18,  §  2545),  and  the  practice  upon  a  trial  by  bim  of  an  issue  of 
fact,  and  preparation  of  papers  on  which  an  appeal  should  be 
heard,  assimilated  to  the  proceedings  upon  and  after  trial  by  the 
court  without  a  jur^-.  Exceptions  might  be  taken  to  his  rulings 
as  upon  such  a  trial  as  prescribed  in  article  third  of  title  first  of 
chapter  tenth  of  that  act.  The  provisions  of  that  article,  relat- 
ing to  the  manner  and  effect  of  taking  such  an  exception,  and  the 
settlement  of  a  case  containing  the  exceptions,  apply  to  such  a 
trial  before  a  surrogate ;  for  which  purpose  the  decree  is  re- 
garded as  a  judgment.  And  it  also  provided  that  an  appeal 
from  a  decree  or  an  order  of  a  Surrogate's  Court  should  bring 
up  for  review,  by  each  court  to  which  the  appeal  is  carried,  each 
decision,  to  which  an  exception  is  duly  taken  by  the  appellant 
as  prescribed  in  that  section. 

It  should  be  noticed  that  these  provisions  are  applicable  to 
every  court  in  which  the  appeal  may  be  heard,  and,  therefore,  to 
the  Court  of  Appeals  as  well  as  to  the  Supreme  Court.  Par- 
ticular provision  was  made  in  regard  to  appeals  to  the  Supreme 
Court  (Art.  4,  chap.  18,  §  2570),  as  to  who  might  appeal,  within 
what  time,  and  how  and  upon  what  papers,  and  upon  questions 
of  law,  or  fact,  or  both,  and  when  upon  the  facts,  it  was  declared 
that  the  appellate  court  should  have  the  same  power  to  decide 
the  questions  of  fact  which  the  surrogate  had,  and  might,  in  its 
discretion,  receive  further  testimony  or  documentary  evidence, 
and  appoint  a  referee.  It  was  evident  that  these  provisions 
applied  to  the  Supreme  Court  only,  and  we  so  held.  {In  re 
HosSy  supra.)  The  jurisdiction  of  the  Court  of  Appeals  is 
designated  and  created  by  law.  It  has  no  other.  {Batterman 
V.  Finn,  40  N.  Y.  340;  Ddaney  v.  BreU,  51  id.  78;  Oriad&r 
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V.  Fowler,  55  id.  675.)  It  was  defined  (§§  190,  101,  Code 
of  Civil  Procedure)  as  it  had  been  nnder  section  11  of  the 
Code  of  Procedure.  By  section  190,  it  was  given,  among  other 
things,  exclusive  jurisdiction  to  review,  upon  appeal,  every 
actual  determination  made  at  a  General  Term,  by  the  Supreme 
Courts  where  a  final  judgment  has  been  rendered  in  an  action 
commenced  in  that  court,  or  brought  there  from  another  court, 
and  section  471  {supra)  having  been  repealed,  included  of  course 
a  judgment  rendered  upon  appeal  from  a  Surrogate's  Court. 
This  general  jurisdiction,  however,  was  by  section  191  made 
subject  to  various  limitations,  exceptions  and  conditions,  and 
was  further  restricted  by  section  1337,  which,  defining  what 
questions  are  brought  up  for  review  by  the  Court  of  Appeals, 
expressly  declares  that  a  question  of  fact  arising  upon  conflict- 
ing evidence  cannot  be  determined  upon  such  an  appeal,  un- 
less where  special  provision  for  the  determination  thereof  is 
made  by  law.  This  section  not  only  superseded  the  provisions 
of  sections  268,  272  of  the  Code  of  Procedure,  relating  to  a  re- 
view, upon  appeal,  of  questions  of  fact  arising  upon  a  trial 
before  a  single  judge  or  a  referee,  but  imposed  limitations 
upon  the  Court  of  Appeals,  applicable  to  the  determination  of 
the  General  Term  upon  such  questions  on  an  appeal  to  it  from 
a  judgment  rendered  in  any  court,  including  the  decree  ren- 
dered  by  the  surrogate  upon  the  trial  by  him  of  an  issue  of  fact, 
for  as  we  have  seen  (§  2545),  for  the  purposes  of  review,  such 
decree  is  regarded  as  a  judgment. 

It  is  now  argued  by  the  appellants  that  the  amendment  of 
1883  {supra)  abrogates  the  provision  of  section  1337,  so  far 
as  appeals  from  cases  originating  in  Surrogate's  Court  are  con- 
cerned, and  restores,  as  by  re-enactment,  the  laws  relating  thereto, 
wliich  were  in  force  on  the  30th  of  April,  1877.  At  the  time  of 
its  enactment,  section  1337  had  been  construed  by  us  in  re- 
peated instances,  beginning  with  Davis  v.  Clark  {supra)  and  fol- 
lowed by  In  re  Boss  and  Marx  v.  McGlynn  {supra),  in  all  of 
which  we  placed  our  decision  expressly  upon  the  prohibition 
contained  in  section  1337  The  legislature  of  1883  must  be 
deemed  to  have  had  in  mind  the  whole  law,  not  only  as  ex- 
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pressed  bj  the  statutes,  bat  bj  the  decisions  of  the  court  con- 
cerning them,  and  it  cannot  be  supposed  that  they  intended,  by 
the  later  act,  to  interfere  with  the  policy  of  the  earlier  one, 
which,  dealing  with  the  jurisdiction  and  powers  of  this  court, 
emphatically  declared  that  a  question  of  fact  arising  upon  con- 
flicting evidence  cannot  be  determined  by  it,  and  expressly  ex- 
cepts such  questions  from  those  which  an  appeal  brings  up  for 
review.  The  act  of  1883  {supra)  does  not  enlarge  the  appel- 
late power  of  this  court,  but  only  regulates  such  appeals  as  by 
existing  laws  were  permitted,  and  does  not  purport  to  add  to 
the  questions  to  be  reviewed.  In  the  absence  of  a  contrary  in> 
tention  plainly  expressed,  it  must  be  presumed  that  the  legis- 
lature did  not  intend  to  interfere  with  the  prohibition  so  dis- 
tinctly .(§  1337)  imposed  upon  the  court,  and  this  view  is  sup- 
ported by  a  consideration  of  the  language  of  section  1338, 
where,  anticipating  that  there  might  be  a  conflict  in  certain  cases 
in  the  conrts  below,  and  consequent  reversal  of  a  judgment  of  the 
trial  court  upon  a  question  of  fact,  the  legislature,  in  the  most 
formal  and  explicit  words,  have  declared  that,  in  such  a  case,  au- 
thenticated in  a  prescribed  manner,  the  Court  of  Appeals  must 
review  the  determination  of  the  General  Term  upon  the  ques- 
tions of  fact  as  well  as  those  of  law.  It  is  not  probable  that 
less  clear  or  unambiguous  words  would  have  been  selected,  if 
the  purpose  of  the  act  of  1883  (supra)  had  been  to  extend 
that  jurisdiction  over  judgments  of  the  Surrogate's  Court,  re- 
lieved of  the  condition  expressed  in  section  1338,  or  by  that 
act  as  to  such  judgments,  to  frustrate  and  destroy  the  limita- 
tions imposed  by  section  1337  (supra). 

We  see  no  reason,  therefore,  to  depart  from  the  decisions 
already  made  concerning  our  jurisdiction. 

The  judgment  should  be  affirmed,  with  costs  to  the  respond- 
ent to  be  paid  by  the  appellants. 

All  concur. 

Judgment  affirmed. 
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In  the  Matter  of  the  Application  for  Probate  of  the  last  Will    iS  JSi 

16C 
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of  Eliza  B.  Beckett,  deceased.  I  103    167| 

166    336. 


While  holographic  wills  are  not  excepted  from  the  terms  of  the  statute  re- 
quiring and  prescribing  the  method  of  publication,  in  case  of  such  a  will, 
criticism  of  the  terms  and  manner  of  what  is  claimed  to  be  a  sufficient 
publication  need  not  be  so  close  or  severe  as  where  the  question  as  to 
whether  the  testator  knew  that  he  was  executing  a  will  depends  solely 
upon  the  fact  of  publication. 

In  any  case  a  substantial  compliance  with  the  statute  is  sufficient;  the  neces- 
sary information  to  the  subscribing  witnesses,  as  to  the  character  of  the 
instrument,  may  be  given  in  any  manner  which  conveys  to  their  minds 
the  testator's  consciousness  that  it  is  a  will. 

It  is  not  essential  to  a  valid  publication  that  the  words  of  publication  be  at 
the  time  complete  in  and  of  themselves.  It  is  sufficient  if  the  declaration 
is  made  definite  and  complete  by  reference  on  the  part  of  the  testator  to 
a  former  conversation  between  him  and  the  witness. 

Where,  at  the  time  of  the  execution  of  a  will  written  by  the  testatrix  she 
said  to  one  of  the  witnesses,  **  this  is  the  paper  I  spoke  to  you  about  sign- 
ing," referring  to  former  conversations  between  them  in  which  she  had 
stated  that  she  was  going  to  make  a  will  which  she  wished  the  witness 
to  sign  as  a  witness,  and  which  the  latter  had  promised  to  do.  Held^  this 
was  a  sufficient  publication  as  to  that  witness. 

The  other  witness  had  been  a  witness  to  a  former  will  which  the  testatrix 
had  explicitly  declared  to  be  her  will.  She  had  also  been  advised  by  the 
testatrix  that  she  desired  to  make  an  alteration  therein,  because  of  the 
sickness  of  A.,  the  principal  beneficiary.  Being  sent  for  by  the  testatrix 
she  found  her  with  the  alleged  will  before  her,  and  was  asked  by  her  if 
she  would  sign  it  on  account  of  the  sickness  of  A.,  the  testatrix  adding 
that  she  was  sorry  to  trouble  the  witness  "again  to  sign  the  paper." 
Hdd  a  sufficient  publication. 

A  clause  in  the  will  was  as  follows:  *'  I  leave  and  bequeath  to  my  niece,  Alice 
McBlair,  all  the  money  1  die  possessed  of  in  several  banks,  and  bonds, 
besides  all  I  bequeathed  to  her  in  a  former  will."  The  testatrix  had  exe- 
cuted a  former  will  which  was  not  found,  but  which  the  circumstances 
indicated  she  had  never  revoked  or  intended  to  revoke.  Held,  that  so 
far  as  the  property  referred  to  in  the  clause  was  concerned,  it  was  capa- 
ble of  identification,  and  the  will  was  sufficiently  definite  and  certain  to 
pass  title  thereto. 

(Argued  June  6,  1886  ;  decided  October  5,  1886.) 

Appeal  from  judgment  of  the  Q-eneral  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
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made  March  4,  1885,  which  reversed  a  decree  of  the  surrogate 
of  the  county  of  New  York  refusing  probate  of  an  instrument 
propounded  as  the  last  will  of  Eliza  B.  Beckett,  deceased,  and 
directed  its  admission  to  probate.  (Reported  below,  35  Hun, 
447.) 

The.  instrument  presented  as  the  will  of  the  deceased  was 
written  by  herself.  It  was  dated  on  the  6th  of  October,  1881, 
subscribed  by  her  and  by  two  witnesses  who  were  present  at 
the  time  of  its  execution.     It  was  as  follows: 

"  Octo.  Uh,  '81. 

"  My  last  will  and  testament.  I  leave  and  bequeath  to  ray 
niece  Alice  McBlair  all  the  money  I  die  possessed  of  in  several 
banks,  and  bonds,  besides  all  I  bequeathed  to  her  in  my  former 
will. 

"  I  leave  $200  to  my  niece  Ellen  LaflEan  to  use  for  a  purpose 
I  have  explained  to  her  in  writing,  and  which  she  has  promised 
to  attend  to  faithfully. 

"  In  case  of  the  death  of  Alice,  I  desire  all  I  have  left  to  her 
to  be  divided  equally  between  my  nieces,  excepting  $1,000  for 
the  suffering  poor,  to  the  care  of  Father  Doherty,  Holy  Inno- 
cente  Church. 

"Signed  in  the  presence  of  two  witnesses. 

"ELIZA  B.  BECKETT. 
"Marie  Deen, 

"  104  East  Fifty-fourth  street. 
* 'Louise  de  Cassini." 

It  was  proved  by  uncontested  evidence  that  decedent 
intended,  prior  to  the  time  when  this  instrument  was  executed, 
to  make  a  testamentatary  disposition  of  her  property  in  favor 
of  Alice  McBlair,  the  principal  legatee,  who  was  her  niece. 
The  decedent  had  no  children.  Alice  McBlair  was  the  daugh- 
ter of  her  deceased  sister,  who  died  when  Alice  was  of  about 
the  age  of  two  years.  From  that  time  she  became  a  member 
of  the  family  of  the  decedent,  and  continually  resided  with  her 
until  she  was  taken  to  Litchfield,  m  the  State  of  Connecticut, 


1886.]  Matter  op  Application  of  Beckett.  169 


Statement  of  case. 


and  placed  there  in  an  institution  for  medical  treatment.  The 
intervening  period  was  nearly,  if  not  quite,  twenty-six  years, 
and  during  that  time  the  relations  between  the  decedent  and 
Alice  were  those  of  mother  and  daughter.  Nearly  a  year 
before  the  execution  of  this  instrument  Alice  became  im- 
paired in  her  health,  and  appears  from  that  time  to  have 
been  a  person  of  unsound  mind,  and  she  was  placed  in  the 
institution  at  Litchfield  to  receive  medical  attention  for  her 
disease.  The  decedent  appears  to  have  regarded  the  dependence 
of  Alice  upon  her  bounty  ajs  increased  by  this  circumstance,  and 
on  that  account  concluded  to  make  such  a  disposition  of  her 
property  as  surely  to  secure  the  protection  of  her  adopted 
daughter  during  her  life.  Before  doing  so  she  proceeded  to 
Litchfield  for  the  purpose  of  being  near  this  adopted  daughter 
and  understanding  her  condition  and  ascertaining  the  probabili- 
ties of  her  recovery.  She  remained  there  upwards  of  a  month 
after  the  13th  of  August,  188 1.  Before  her  departure  upon  the 
journey  she  was,  during  the  preceding  night,  at  the  Grand  Union 
Hotel,  in  the  city  of  New  York.  She  had  with  her  there  Louise 
de  Cassini,  one  of  the  witnesses,  who  was  in  her  service,  and  a 
conversation  took  place  between  them  concerning  the  future 
purpose  of  the  decedent  in  the  execution  of  a  will.  Her  state- 
ment, as  it  was  related  by  the  witness,  was  that  "  she  was  going 
to  make  a  preparation  for  her  daughter."  *  *  *  "I  knew 
whom  she  meant.  She  asked  me  if  I  would  be  willing  to  sign 
a  paper  for  her  any  time  that  she  would  ask  it  of  me,  and  I  told 
her  I  would.  She  said  in  the  hotel  she  was  about  to  make  a 
will,  but  she  did  not  have  me  to  sign  that  will."  In  her  cross-ex- 
amination, referring  to  the  same  conversation,  the  same  witness 
stated:  "  She  told  me  that  she  thought  a  great  deal  of  her  daugh- 
ter, and  she  said  all  she  had  she  was  going  to  give  to  her  daugh- 
ter. She  said  her  daughter  was  her  favorite,  and  she  thought  a 
great  deal  of  her,  and  nothing  was  too  good  for  her.  She  was  sorry 
and  very  much  grieved  that  she  had  to  be  where  she  was."  At 
Litchfield  this  subject  was  again  referred  to,  when  the  witness 
was  told  by  the  decedent  "  that  the  case  may  come  into  court 
some  day,  but  that  I  need  not  be  afraid ;  nothing  would  happen 
SiCKBLS  —  Vol.  LVIII.        22 
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to  me  about  it"  She  further  testified :  "  She  said  to  me  she  was 
about  going  to  make  a  will,  but  she  did  not  know  when."  *  *  * 
And  added :  "  She  said,  '  would  you  be  willing  to  sign  that 
paper  for  me  ? '  *  Would  you  be  willing  to  sign  a  paper  for  me 
someday?'"  Both  in  her  direct  and  cross-examination  she 
stated  the  fact  that  the  instrument  which  was  to  be  made  and 
witnessed  was  mentioned  by  the  decedent  as  a  will.  When  the 
witness  Cassini  entered  the  room  then  occupied  by  the  decedent 
and  the  witness  Deen,  at  the  time  of  the  execution  of  the  instru- 
ment, the  former  said,  to  give  the  language  of  the  witness: 
"  There  is  the  paper  I  spoke  to  you  about  signing.  I  was  going 
to  sit  down,  and  she  said,  wait  a  moment,  that  she  had  to  write 
first.  She  said,  are  you  willing  to  sign  ?  I  said,  yes.  She  said, 
well,  it  may  make  you  come  to  court,  but  you  need  not  be 
afraid,  there  will  be  no  trouble  upon  you  for  it." 

The  evidence  of  Miss  Deen,  the  other  witness,  was  to  this 
effect :  She  had  witnessed  preceding  wills  made  by  the  decedent 
in  1876,  1877  and  1880.  The  will  of  1880  was  subscribed  by 
this  witness'  and  another  person,  and  as  the  other,  who  was  the 
decedent's  maid,  was  turning  from  the  table  to  leave  the  room, 
the  decedent  inquired  of  her  if  she  knew  what  the  instrument 
was,  and  when  she  replied  that  she  did  not,  the  decedent  said : 
^*It  is  my  last  will  and  testament"  She  was  sent  for 
to  witness  the  instrument  in  controversy.  She  testified 
to  the  transaction  as  follows:  Upon  her  arrival  she  was 
asked  by  the  decedent  to  sign  this  paper,  "  that  she  wanted 
to  make  alterations  in  her  previous  one  on  account  of  Miss 
McBlair's  sickness."  *  *  *  "When  I  came  there  she 
wanted  me  to  sign  a  paper  again,  that  she  wanted  to  make 
alterations  of  a  previous  one  on  account  of  Miss  McBlair's  sick- 
ness." *  *  *  «  She  ]ust  simply  asked  if  I  would  sign  that 
paper  on  account  of  Alice's  sickness,  that  she  wanted  to  alter  it. 
She  said  she  was  sorry  to  trouble  me  again  to  sign  the  paper." 
This  paper  was  lying  upon  the  table  at  the  time,  and  the  witness 
did  subscribe  it.  She  testified  further  that  the  decedent  did  not 
declare  to  her,  or  in  her  presence,  that  this  was  her  last  will  and 
testament,  nor  that  it  was  a  codicil  to  her  last  will  and  testament 
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Bat  the  witness  added :  "  She  spoke  of  that  paper  as  her  will,  and 
she  spoke  of  this  being  alterations  of  the  other  paper^  and,  of 
course,  I  knew  it  was  her  will." 
Further  facts  appear  in  the  opinion. 

E.  EUery  Anderson  for  appellants.  The  testatrix  did  not, 
at  the  time  of  subscribing  the  instrument  propounded  for  pro- 
bate, sufficiently  declare  the  same  to  be  her  last  will  and  testa- 
ment.    (  WooUey  v.  WooUey^  95  N.  Y.  231 ;  Setfmour  v.  Van 

W2/ch,  6  id.  120;  Mitchell  v.  MitcheU,  16  Hun,  97;  77  N. 
Y.  596 ;  Levyis  v.  LewiSy  11  id.  220  ;  CHJhert  v.  Knox,  52  id. 
125,  128 ;  En  parte  Beers,  2  Bradf .  163 ;  Wilson  v.  Hetterich, 
id.  427;  Bemsen  v.  BrincJc&rhoff,  16  Wend.  324;    Walsh  v. 

Walshy4:  Eedf.  165;  Nugent  v.  Nugent,  2  id.  389.)  The 
declarations  of  Mrs.  Beckett,  whether  written  or  verbal,  are  not 
competent  evidence  on  the  issue  as  to  the  proper  execution  of 
the  codicil.  (  Wa;terman  v.  Whitney,  11  N.  Y.  157 ;  Johnson 
V.  Hicks,  1  Lans.  150 ;  Marx  v.  McGlynn,  4  Eedf.  455.)  The 
paper  oflEered  for  probate  must  be  rejected  as  fragmentary  in 
the  absence  of  the  original  will,  which  is  lost.  {Sisters  of 
Charity  v.  Kelly,  67  N.  Y.  418 ;  In  re  Will  of  O'NeU,  91  id. 
516;  Murray  v.  Oliver*,  6  Ired.  Eq.  [N.  C]  55;  Simmons  y. 
Simm^ons,  26  Barb.  68,  75 ;  Haven  v.  Foster,  14  Pick.  540 ; 
Negley  v.  Gard,  20  Ohio,  310 ;  Yan  Alstyne  v.  Yan  Alstyne, 
28  N.  Y.  375  ;  Hosea  v.  Jacohs,  98  Mass.  68 ;  Boyd  v.  iMham, 
Busb.  [N.  C]  Law,  365 ;  Tildm  v.  Tilden,  13  Gray  [Mass.], 
108 ;  Snow  v.  Foley,  119  Mass.  102  ;  In  re  Pinckney,  IxTuck. 
436.)  The  declarations  of  the  decedent,  made  prior  and  subse- 
quent to  the  time  of  the  signing  of  the  paper  in  dispute,  were 
incompetent  and  should  not  have  been  considered  by  the  Gen- 
eral Term.  {Waterman  v.  Whikiey,  11  N,  Y.  157;  Johnson 
V.  Hicks,  1  Lans.  150  ;  Marx  v.  McGlynn,  8  Eedf.  455,  461.) 

Frederick  S.  Wait  for  appellant  Ellen  Laffan.  There 
18  no  sufficient  proof  of  a  declaration,  made  at  the  time  by  the 
testator,  that  the  paper  in  dispute  was  her  will.  {Lewis  v. 
L^is,  11  N.  Y.  220;  Seymour  v.   Yan  Wyck,  6  id.   120; 
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Gilbert  v.  Knox,  52  id.  125  ;  Eas  parte  Beers,  2  Bradf.  163; 
Wilson  V.  Hetterick,  id.  427 ;  Lardbee  v.  BaUard,  1  Dem. 
496 ;  WooUey  v.  Woolley,  95  N.  Y.  231  ;  Mitchell  v.  MitcheU, 
16  Hun,  97 ;  affirmed,  77  N.  Y.  596 ;  Rowland  v.  Taylor,  53 
id.  627.)  The  scrap  of  paper  presented  for  probate,  being  a 
codicil,  cannot  be  probated  in  the  absence  of  the  "former  wilU" 
{Payne  v.  Payne,  18  OaL  291;  Moore  w.  White,  6  Johns.  Ch. 
.  360.) 

Joseph  S.  Auerhach  and  Ch,  Francis  Stone  for  appellants 
Walsh  and  others.  The  statute  requires  that  the  testator,  at 
the  time  of  subscribing  or  acknowledging  his  subscription, 
shall,  in  the  presence  of  the  witnesses,  declare  the  instrument 
so  subscribed  to  be  his  last  will  and  testament.  {Gilbert  v.  Knox, 
52  N.  Y.  125;  WooUey  v.  WooUey,  95  id.  231 ;  11  id.  226.) 
What  the  statute  requires  is  a  declaration  of  the  nature  of  the 
testamentary  instrument,  not  of  its  object.  (11  N.  Y.  226;  1 
Denio,  36  ;  Lewis  v.  Lewis,  11  K  Y.  227.)  The  fact  that  the 
will  was  holographic  makes  no  difference  in  this  case.  j(  ITiZ- 
son  V.  Hetterick,  2  Bradf.  427,  428 ;  Brinckerhoff  v.  Eemr 
sen,  8   Paige,  488;  Rutherford  v.  Rutherford,  1  Denio,  33.) 

John  Z.  CadwaZader  for  respondents.  There  was  a  sub- 
stantial declaration  by  the  testatrix,  at  the  time  of  subscribing 
the  will,  that  it  was  her  last  will  and  testament.  A  literal  com- 
pliance with  the  provisions  of  the  statute  is  not  required.  A 
substantial  observance  of  them  will  be  regarded  as  sufficient. 
{Gilhert  v.  Knox,  52  N.  Y.  125 ;  Trustees,  etc.,  v.  Calhoun,  25 
id.  422 ;  Gamble  v.  Gamble,  39  Barb.  373  ;  Coffin  v.  Coffin,  34 
N.  Y.  9;  Nelson  v.  McGiffert,  3  Barb.  Ch,  158;  CarUy. 
UnderhiU,  3  Bradf.  107 ;  Seguine  v.  Seguine,  2  Barb.  385  ; 
In  the  Matter  of  Cottrell,  95  N.  Y.  329  ;  Lane  v.  Lane,  id. 
494.)  The  testatrix  need  not  in  words  declare  the  instrument 
to  be  her  will,  but  it  is  enough  if  by  words  or  acts  she  makes 
the  fact  known  to  the  witnesses,  and  they  sign  at  her  request. 
{Brinckerhoff  v.  Rem^en,  8  Paige,  496 ;  Lewis  v.  Lewis, 
11    N.    Y.    224;     Nipper    v.    Groesbeck,  22  Barb.   670; 


1886.]  Matter  of  Applicatiok  of  Beckett.  173 

Opinion  of  tbe  Court,  per  Finch,  J. 

Moore  v.  Moore^  2  Bradf .  261 ;  RdbiuB  v.  Cory,  27  Barb.  657 
Peck  V.  Gary,  27  N.  Y.  9 ;  MaUei*  of  Oilman,  38  Barb.  364 
Campbell  v.  Logan,  2  Bradf.  90 ;  Lane  v.  Lane,  95  N.  Y.  494 
Trustees^  etc.,  v.  Calhoun,  25  N.  Y.  422,  424,  425  ,  Simmons 
V.  Simmons,  26  Barb.  77 ;  Coffin  v.  Cojfin,  23  N.  Y.  15 ;  (?t^ 
ft^r^  V  Knox,  52  id.  125.)  The  acts  of  other  parties  in  request- 
ing a  witness  to  sign,  or  in  stating  it  is  a  will,  may  be  adopted 
by  the  testator  by  his  silent  assent,  or  even  by  not  dissenting. 
{Peck  V,  Cary,  27  N.  Y.  9 ;  Coffin  v.  Coffin,  23  id.  9  ;  Thomp- 
son V.  Stevens,  62  id.  635 ;  Lane  v.  Lane,  95  id.  494.)  A  will 
ma}'  be  described  as  a  paper,  and  if  spoken  of  as  such  is  really 
spoken  of  as  a  will.  {Moore  v.  Moore,  2  Bradf.  261,  265 ; 
Peetles  v.  Case,  id.  226 ;  Lane  v.  Lane,  95  N.  Y.  494 ; 
Seguine  v.  Seguine,  2  Barb.  380 ;  Jawncey  v.  Thome^  2  Barb. 
Ch.  40;  Seymour  v.  Van  Wyck,  6  N.  Y.  120;  Ahbey  ▼. 
Christy,  49  Barb.  276 ;  Van  Hooser  v.  Van  Hooser,  1  Redf . 
371 ;  Torrey  v.  Bowen^  15  Barb.  304;  McDonough  v.  Lough- 
lin,  20  id.  238  ;  Nipper  v.  Oroesbeck,  22  id.  670 ;  Oilman  v. 
OUm/in,  1  Eedf .  354 ;  Torrey  v.  Bowen,  15  Barb.  304 ;  Sim^ 
mons  V.  Simmons,  26  id.  77  ;  Vaughan  v.  Burford,  3  Bradf. 
78;  In  re  WUlof  Pepoon,  91  N.  Y.  260;  ^t^jr  v.  Rugg,  83 
id.  592;  In  re  Kellum,  52  id.  517;  Von  Hqfman  v. 
TFaT-cZ,  4  Redf.  244 ;  jVip^(?r  v.  Oroesbeck,  22  Barb.  670.)  The 
will,  being  entirely  in  the  handwriting  of  Mrs.  Beckett,  is  of 
itself  a  declaration  by  her  that  it  is  her  last  will  and  testament 
{OumbauU  v.  Pvhli<i  AdrrCr,  4  Bradf.  226  ;  Jarman  on  Wills 
[5th  ed.],  767,  note  11 ;  Ray  v.  Walton,  2  A.  K.  Marsh.  71.) 
The  paper  in  question  is  a  complete  will,  and  admissible  to 
probate  as  such  without  the  production  or  probate  of  the  former 
will.  {BvlUey  v.  Redmond,  2  Bradf.  281 ;  Holland  v.  Ferris, 
id.  334  ;  IdUy  v.  Bowe7i,  11  Wend.  227 ;  Williams  on  Exrs. 
[6th  ed.]  101, 134;  Dickinson  v.  Stiddph,  11  C.  B.  [N.  S.] 
341 ;  Wood  V.  Sawyer,  Phill.  [N.  0.]  Law,  251 ;  In  re  Cray, 
L.  R.,  1  P.  &  D.  72 ;  1  Wms.  154,  note  1.) 

FiNOH,  J.     The  evidence  in  this  case  establishes  that  both  of 
the  subscribing  witnesses  understood  from  the  words  and  acts 
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of  the  testatrix,  uttered  and  done  at  the  execution  of  the  will, 
that  she  knew  the  paper  she  was  signing  to  be  testamentary 
and  desired  them  to  act  as  witnesses  thereto.  Miss  Deen  swears 
that  she  knew  the  paper  to  be  a  will  from  the  words  addressed 
to  her  by  the  testatrix,  and  similar  means  of  knowledge  attached 
to  the  language  in  which  she  requested  the  signature  of  Miss 
Cassini.  It  is  entirely  certain  that  the  testatrix  understood  the 
character  and  contents  of  the  paper  which  she  executed  ;  that 
she  did  exactly  what  she  intended  to  do  and  without  the  pos- 
sibility of  mistake  or  imposition  ;  for  the  will  was  a  holograph  ; 
in  her  own  handwriting  from  the  declaration  "My  last  will  and 
testament,"  with  which  it  began,  to  and  including  the  words 
**  signed  m  the  presence  of  two  witnesses,"  which  immediately 
preceded  her  own  signature.  While  the  primary  and  principal 
purpose  of  the  statute  requiring  a  publication  at  the  time  of 
the  testamentary  act. was  thus  nearly  secured  and  the  danger 
of  error  or  fraud  reduced  to  a  minimum,  its  bare  possibilitj'  re- 
mained, and  the  command  of  the  statute  still  required  obedience, 
since  holographic  wills  are  in  no  manner  excepted  from  its 
terms.  But  in  such  a  case,  criticism  of  the  terms  and  manner 
of  what  is  claimed  to  have  been  a  sufficient  publication  need 
not  bo  so  close  or  severe  as  where  the  question  whether  the 
testatrix  knew  that  she  was  executing  a  will  depends  solely 
upon  the  fact  of  publication.  It  has  often  been  held  that  a 
substantial  compliance  with  the  statute  is  sufficient.  It  re- 
quires no  literal  adherence  to  its  own  words  and  phrases,  but 
permits  the  necessary  information  to  be  given  in  any  manner 
adequate  to  the  desired  result.  Where  the  testator  cannot 
speak  at  all,  or  only  with  difficulty,  he  may  communicate  his 
knowledge  by  signs  or  by  words  to  some  listeners  unintelligible. 
He  must  communicate  it,  however;  but  if  he  does  that  in  a 
manner  capable  of  conveying  to  the  minds  of  the  witnesses  his 
own  present  consciousness  that  the  paper  being  executed  is  a 
will,  that  must  necessarily  be  sufficient.  At  the  time  of  the 
execution  of  the  will  in  controversy  the  testatrix  did  not  once  call 
it  a  will,  but  spoke  of  it  as  a  paper.  To  a  stranger  the  expres- 
sion would  fail  to  indicate  what  kind  of  a  paper  she  understood 
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it  to  be,  and  if  no  more  than  that  was  communicated  to  the 
witnesses  it  was  not  sufficient.  But  to  them  the  indefinite  and 
general  expression  was  made  definite  and  descriptive  of  a  will  by 
her  own  words  connecting  the  expression  with  a  previous  con- 
versation and  referring  the  memory  of  the  witnesses  to  it. 
Miss  Deen  had  been  a  subscribing  witness  to  an  earlier  will  of 
the  testatrix  which  the  latter  had  declared  to  be  such  in  express 
terms.  The  witness  knew  the  relations  subsisting  between 
Alice  McBlair  and  the  testatrix.  While  Alice  was  a  niece,  she 
had  been  brought  up  from  early  infancy  by  Mrs.  Beckett  as  a 
daughter,  and  loved  and  cared  for  as  such.  The  witness  knew 
also  of  the  illness  which  had  afilicted  Alice  and,  for  the  time  at 
least,  had  left  her  insane.  Before  Miss  Deen  was  sent  for  to 
sign  the  will  she  had  been  told  by  Mrs.  Beckett  that  the  latter 
desired  to  make  an  alteration  of  the  previous  paper  on  account 
of  Alice's  sickness.  Being  sent  for  by  a  note  she  found  the 
testatrix  ^vith  this  will  before  her.  She  asked  Miss  Deen  if 
she  would  sign  that  paper,  on  account  of  Alice's  sickness ;  that 
she  wanted  to  make  alterations  of  a  previous  one  on  tliat 
account ;  and  that  ^^  she  was  sorry  to  trouble  me  again  to  sign 
the  paper.''  The  witness  could  hardly  fail  to  correctly  inter- 
pret Mrs.  Beckett's  meaning.  In  substance  it  was  that  the 
paper  before  her  was  intended  as  an  alteration  of  a  previously 
executed  will,  made  necessary  by  the  sickness  of  Alice,  and  that 
the  signature  of  the  witness  was  again,  for  a  second  time,  de- 
sired to  a  similar  paper  and  in  the  same  capacity  as  at  first. 
Miss  Deen  did  so  understand  it.  She  swears  to  that  explicitly, 
and  explains  how  and  why  it  was  that  she  knew  from  the  words 
of  the  testatrix  that  the  latter  understood  the  testamentary 
character  of  the  paper  being  executed.  Substantially  the  same 
thing  is  true  of  Miss  Cassini  except  that  she  was  not  asked 
what  she  understood  from  the  language  of  the  testatrix.  At 
the  Grand  Union  Hotel  iuNew  York,  the  night  before  starting 
for  Litchfield,  Mrs.  Beckett  told  the  witness  that  she  was  going 
to  make  a  will ;  asked  Miss  Cassini  who  she  was  to  see  if  she 
was  "  reliable ;"  told  her  about  Alice,  and  that  all  she  had  she 
intended  to  give  her;  and  then  asked  Miss  Cassini  if  she  would 
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be  willing  to  rign  that  paper  for  her.  The  witness  promised. 
She  knew  at  the  end  of  the  conversation  that  Mrs.  Beckett  was 
intending  to  make  a  will  for  the  benefit  of  Alice,  to  which  she, 
Miss  Gassini,  had  promised  to  be  a  witness.  She  was  reminded 
of  that  promise  soon  after  while  at  Litchfield,  and  told  that  the 
case  might  come  into  court  some  day,  but  she  need  not  be 
afraid.  And  finally  when  the  will  was  ready  for  execution  the 
testatrix  said,  '^  this  is  the  paper  I  spoke  to  you  about  sign- 
ing." It  is  impossible  not  to  see,  taking  the  whole  conversa- 
tion together,  that  Miss  Cassiui  must  have  understood  the  tes- 
tatrix to  declare  that  the  pa|>er  she  signed  was  the  will  which 
she  had  said  she  intended  to  make,  and  to  which  as  a  wit- 
ness she  had  asked  Miss  Gassini  to  promise  her  signature. 

But  it  is  objected  that  a  declaration  dependent  upon  a  previ- 
ous conversation  for  its  meaning  ^vill  not  answei*  the  require- 
ment of  the  statute,  and  that  the  words  of  publication  must 
at  the  time  be  complete  in  and  of  themselves.  It  may  be  that 
an  imperfect  and  indefinite  declaration  cannot  be  made  sufli- 
cient  by  proof  of  a  previous  conversation  not  connected  with 
the  factum  by  the  words  of  publication  used.  But  here  they 
were  so  connected  by  the  very  language  of  the  testatrix  at  the 
time  of  execution.  She  herself  so  referred  to  the  previous 
conversations,  so  connected  them  with  the  paper  then  present, 
as  to  make  them  an  essential  part  of  the  communication,  al- 
most as  completely  as  if  she  had  formally  repeated  them.  Look- 
ing at  the  subjstance  of  what  occurred,  and  giving  great  im- 
portance to  the  fact  that  the  will  was  a  holograpli,  we  are  dis- 
posed to  concur  with  the  General  Term  in  holding  that  due 
publication  was  proved. 

But  there  is  a  further  difficulty  to  be  considered.  The  tes- 
tatrix had  executed  a  previous  will  which  has  not  been  found 
and  cannot  as  yet  bo  produced.  No  fact  in  the  case  points  to 
its  destruction  by  the  testatrix,  but  every  circumstance  indi- 
cates that  she  never  revoked  or  intended  to  revoke  it.  Under 
her  deceased  husband's  will  she  had  a  power  of  appointment 
to  the  extent  of  $25,000,  which  she  could  exercise  in  favor  of 
her  sisters  or  her  nieces,  but  which,  without  her  testamentary 
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action,  would  leave  that  buiu  a  constituent  part  of  her  husband's 
estate.  The  witness  who  drew  the  missing  will  is  quite  sure 
that  she  exercised  that  power  of  appointment,  and  asserts  as 
the  result  of  his  memory  that  the  sisters  of  the  deceased,  who 
are  the  present  contestants,  were  not  named  or  provided  for  in 
the  will  which  he  drew.  The  will  before  us  provides  :  "  I  leave 
and  bequeath  to  my  niece,  Alice  McBlair,  all  the  money  I  die 
possessed  of  in  several  banks,  and  bonds,  besides  all  I  bequeathed 
to  her  in  my  fo?*mer  will."  It  is  objected  that  this  bequest  is 
uncertain  and  indefinite,  and  the  property  intended  cannot  be 
selected  out  and  inventoried.  So  far  as  it  passes  by  this  will 
it  is  capable  of  identification.  It  transfers  whatever  money 
the  testatrix  liad  at  her  death  which  was  on  deposit  or  stood  to 
her  credit  in  any  banks,  or  was  invested  in  and  represented  by 
bonds.  That  is  certain  which  may  be  rendered  certain,  and  an 
inquiry  as  to  her  bank  accounts  and  an  examination  of  her 
securities  would  disclose  what  and  how  much  would  pass  by 
the  will.  The  added  phrase,  "  besides  all  that  I  bequeathed  to 
her  in  my  former  will,"  tends  to  make  the  bequest  independent 
of  and  separable  from  that'  contained  in  the  former  will. 
The  word  "  besides "  means  in  addition  to,  over  and  above, 
outside  of,  and  separately  from,  what  had  been  previously 
given.  And  the  later  bequest  is  so  absolute  and  without  con- 
dition, BO  surely  intended  to  stand  by  itself  and  dictate  its  own 
effect,  that  it  may  be  operative  whether  the  earlier  provision  is 
known  or  unknown.  {In  re  Oreig^  L.  R.,  1  P.  &  D.  72.)  Nor 
does  it  alter  the  case  to  say  that  the  sisters  are  thus  unprovided 
for.  It  is  quite  doubtful  whether  the  previous  will  gave  them 
any  thing,  but  if  it  did  provide  for  them  out  of  the  $25,000, 
its  loss  is  alike  their  misfortune  and  that  of  Alice,  and  the  lat- 
ter should  not  lose  what  is  given  to  her  for  that  reason.  But 
they  are  not  wholly  unprovided  for.  They  themselves  tell  us 
in  their  counsel's  brief  that  Mrs.  Beckett  had  accumulated  over 
$40,000,  of  which  $30,000  was  in  banks  and  in  bonds,  and  the 
balance  in  the  hands  of  various  parties  and  in  the  form  of  fur- 
niture and  silver-ware.  Something  like  $8,000  or  $10,000  is 
thus  apparently  left  undisposed  of  for  the  next  of  kin,  and 
SiCKELS— Vol.  LVIII.        23 
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their  struggle  here  is  to  secure  the  whole  at  the  expense  of  the 
manifest  and  clear  intention  of  the  testatrix.  We  think  the 
effort  should  not  succeed. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


In  the  Matter  of  the  Judicial  Settlement  of  the  Accounts  of 
William  H.  Snydee,  as  Executor,  etc. 

Jt  seems  that  in  proceedings  under  the  Code  of  Civil  Procedure  (§  2555),  to 
punish  an  executor  for  contempt  in  neglecting  to  obej  a  surrogate's  de- 
cree directing  the  payment  of  moneys  in  his  hands  as  executor,  the 
investigation  may  properly  be  limited  to  the  questions  as  to  the  service 
of  the  decree  and  the  neglect  constituting  its  violation. 

Where  in  such  proceedings  the  neglect  charged  was  not  denied  by  the  ex- 
ecutor, but  he  presented  his  own  affidavits,  admitting  a  conversion  by 
him  of  the  funds  of  the  estate  in  his  hands  to  his  own  private  business, 
the  transfer  of  his  business  and  stock  in  trade  and  real  estate  to  his  wife 
in  payment  of  an  antecedent  debt  followed  by  no  apparent  change  in 
possession  or  management,  and  averring  in  consequence  of  such  transfer, 
insolvency  and  inability  to  comply  with  the  decree.  Held,  that  the  surro- 
gate was  not  necessarily  concluded  by  these  averments  ;  also  that,  grant- 
ing the  order  punishing  for  tlie  alleged  contempt  rested  in  discretion, 
it  was  not  reviewable  here,  as  it  did  not  appear  the  discretion  had  been 
unfairly  exercised. 

(Argued  June  11,  1886;  decided  October  5,  1886.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  made  November  18, 
1884,  which  affirmed  a  decree  of  the  surrogate  of  Rensselaer 
county  adjudging  the  above-named  William  H.  Snyder  to  be 
in  and  punishing  him  for  contempt  for  refusing  and  willfully 
neglecting  to  obey  a  decree  of  said  surrogate,  which  directed 
payment  by  him  as  therein  specified  of  a  sum  in  his  hands 
as  executor  of  the  estate  of  Jabez  Olmstead,  deceased.  (Reported 
below,  34  Hun,  302.) 

The  facts  appear  sufficiently  in  the  opinion. 

Jatnes  Lansing  for  appellant.     Statutes  must  be  construed 
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prospectively  only,  unless  the  intention  of  the  legislature  to 
make  them  retrospective  in  their  operation  is  very  clearly  and 
unequivocally  expressed.  {Sanford  v.  BermeU^  24  N.  Y.  20  ; 
Code,  §  3362;  People  v.  SuperoisarSy  etc.,  43  S.  Y.  130; 
People  V.  McCall,  94  id.  587.)  Section  2555  of  the  Code  of 
Procedure  does  not  apply  to  an  executor  who  fails  to  obey  a 
decree  because  of  inability.  (Throop's  Code,  §  2555  ;  Redfield's 
Law  and  Practice  of  Surrogates'  Courts,  755.)  Within  the 
spirit  of  the  Code,  ^nd  the  plain  intention  of  its  framers,  sec- 
tion 2565  does  not  apply  to  the  case  at  bar.  (Throop's  note 
preliminary  to  title  3  of  chap.  17  ;  2  R.  S.  221.  §  6,  subd.  4; 
Watson  V.  NeUon^  69  N.  Y.  536 ;  People  v.  Gowlea^  3  Abb. 
Ct.  App.  Dec.  507;  Timpeon'a  Eatate,  15  Abb.  [N.  S.j  230; 
People  V.  Marshall^  7  Abb.  N.  C.  380 ;  Dora/ih  v.  Dempsey. 
1  Bradf.  490;  In  re  Lataon,  1  Duer,  696.) 

J.  A.  Cipperhfy  ior  respondents.  Where,  as  in  this  case,  the 
delinquent  is  an  executor,  and  the  deoree  relates  to  the  fund  or 
estate,  it  may  be  enforced  by  punishing  him  with  or  without 
issuing  an  execution,  as  the  surrogate  thinks  proper.  •  (Code, 
§  2555,  subd.  4.)  This  provision  of  the  Code  applies  to  all 
proceedings  after  September  1, 1880,  and  gives  the  surrogate 
power  to  enforce  his  decree  by  proceedings  for  contempt. 
(Code,  §  3347,  subd.  11 ;  In  re  Uissaioayj  91  N.  Y.  235 ; 
Wbodhmise  v.  Woodhouge^  5  Redf.  131 ;  Joel  v.  Hitterman^ 
id.  136 ;  JSstate  of  Eille?iger,  2  Civ.  Pro.  [McCarty]  68 ; 
Redf.  Surr.  Pr.  754,  775 ;  Abbott's  Ann.  Dig.,  1882-3,  85; 
The  Surrogate's  Court  is  a  court  of  record  (Code,  §  2, 
subd.  20),  and  has  the  same  power  to  punish  for  con- 
tempt as  a  court  of  record,  and  to  require  an  executor, 
etc.,  to  perform  any  duty  imposed  upon  him  by  statute, 
or  by  the  Surrogate's  Court,  under  authority  of  a  statute. 
(Code,  §  2481.)  The  decree  directing  payment  by  the 
executor,  except  upon  an  appeal  therefrom,  is  conclusive 
evidence  that  there  are  sufficient  assets  in  his  hands  to  satisfy 
the  sum  which  the  decree  directs  him  to  pay.  (Code,  §  2552.) 
A  surrogate's  decree  directing  the  payment  of  money  may  be 
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enforced  by  punishment  as  for  contempt  of  court.  (Code, 
§  2555.)  The  executor  is  presumed  to  have  the  trust  funds  in 
his  possession  or  under  his  control,  and  the  burden  is  apon  him 
to  satisfy  the  court  that  by  some  cause  over  which  he  had  no 
control  he  has  become  unable  to  produce  or  rapiace  them,  and 
he  is  required,  at  least,  to  make  a  plain  case  of  his  reason  why 
he  fails  to  do  so.  {Seaman  v.  Duryea^  UN.  Y.  830.)  Ina- 
bility to  perform  the  duty,  if  resulting  from  the  act  or  omission 
of  defendant  himself,  is  not  a  defense.  (7  Abb.  Dig.  398 ; 
Timpaon's  Estate,  15  Abb.  [N.  S.J  230 ;  People,  ex  rel.  Day, 
V.  Bergm,  15  Abb.  Pr.  [N.  S.]  .97;  53  N.  T.  404;  Joel  v. 
Eitterrrum,  5  Eedf.  136;  GilXiee  v.  Kre^ider^  1  Dem.  349; 
Eedf.  Surr.  Pr.  755;  WaUon  v.  Nelson,  69  N  Y.  537; 
Batunts  v.  Stover,  89  id.  1-5 ;  In  re  Dissoway,  91  id.  235.) 
The  exercise  of  the  power  given  by  section  2555  of  the  Code 
to  the  surrogate  in  certain  cases  to  enforce  decrees  for  the  pay- 
ment of  money  is  similar  to  the  provision  of  section  1241  of  the 
Code  which  gives  the  Supreme  Court  power  to  enforce  judg- 
ments in  certain  cases  by  punishing  for  contempt  of  court,  and 
is  in  the  discretion  of  the  court  to  which  application  is  made,  and 
that  discretion,  when  exercised,  is  not  reviewable  on  appeal. 
(Ooohrane  v.  IngersoU,  73  N.  Y.  613 ;  Mount  v.  MitcheU,  31 
id.  356 ;  GiUies  v.  Kreuder,  1  Dem.  349 ;  Eedf.  Surr.  Pr. 
755  ;   Wetmore  v.  Portei*,  92  N.  Y.  76.) 

Danfobth,  J.  The  receipt  of  money  by  the  executor  in 
his  oflScial  capacity  —  a  judicial  accounting,  with  a  balance 
againsthim  of  $2,975.70,  followed  by  a  decree  requiring  pay- 
ment to  those  entitled  to  it,  and  an  ineffectual  attempt  to  en- 
force the  decree  by  execution,  are  conceded  facts.  Upon  a 
petition  stating  these  things,  and  alleging  that  after  demand 
made,  the  executor  neglected  and  refused,  "  and  now  willfully 
neglects  to  obey  the  decree,"  he  was,  by  order  of  the  surrogate 
of  Rensselaer  county,  required  to  show  cause  why  he  should  not 
be  punished  for  his  alleged  offense  and  contempt.  In  answer 
thereto,  he  made  two  affidavits,  the  averments  of  which  the 
surrogate  held  insufficient,  and  imposing  a  fine  to  the  extent  of 
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the  moneys  unpaid  by  the  executor  ordered  that  he  be  im- 
prisoned in  the  common  jail  of  the  county  until  the  fine  and 
the  costs  of  the  proceeding  were  paid. 

The  General  Term  have  affirmed  the  order  in  face  of  the 
dissent  of  one  of  its  number.  I  do  not  understand  that  the  dis- 
senting member  of  the  court  doubted  the  jurisdiction  or  power  of 
the  surrogate  to  make  the  order  appealed  from,  but  in  view 
of  the  alleged  insolvency  of  the  executor,,  and  liis  declara- 
tion of  inability  to  pay,  thought  he  ought  not  to  be  pun- 
ished for  not  paying.  The  contempt  charged  was  in  violating 
the  decree  or  order  which  directed  payment,  and  the  investiga- 
tion before  the  surrogate  might  properly  have  been  limited  to 
the  matter  contained  in  it,  i,  «.,  the  service  of  the  decree  and 
tlie  facts  of  the  neglect  constituting  its  violation.  To  those 
matters  there  was  no  answer.  The  truth  of  them  was  ad- 
mitted, and  the  case  clearly  brought  within  the  provision  of 
section  2555  of  the  Code  of  Civil  Procedure,  under  which 
the  suiTogate  made  the  order  in  question. 

The  argument  of  the  learned  counsel  for  the  appellant  is 
placed  upon  the  particular  words  of  the  affidavits  of  the  ex- 
ecutor.  In  effect  they  assert  an  early  conversion  of  the  trust 
funds  to  the  exigency  of  private  and  individual  business  ; 
next  the  transfer  of  that  business  and  his  stock  in  trade 
and  real  estate  to  his  wife,  upon  no  present  consideration, 
but  in  application  upon  an  old  debt,  and  followed  by  no  apparent 
change  in  possession  or  management;  then,  in  consequence  of  this 
transaction,  insolvency  and  inability  to  comply  with  the  decree. 

The  learned  judge  whose  opinion  prevailed  at  General  Term 
has  sufficiently  pointed  out  that  the  surrogate  was  not  neces- 
sarily concluded  by  these  bald  and  uncorroborated  assertions  of 
the  defaulting  executor,  and,  as  the  question  is  not  only  one 
to  be  determined  upon  evidence,  at  least  conflicting,  but  also 
rests  in  discretion,  which  has  not  been  unfairly  exercised,  we 
find  no  ground  on  which  we  can  review  his  decision.  (Code, 
§  1337 ;  Cochrane' s  Exr.  v.  IngeraoUy  73  N.  Y.  613.) 

The  appeal  should,  therefore,  be  dismissed. 

All  concur. 

Appeal  dismissed. 
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The  People  of  the  State  of  New  York,  Respondent,  v. 
Henby  J.  Jaehne,  Appellant. 

The  crime  of  bribery,  committed  bj  a  member  of  the  common  council  of 
the  city  of  New  York,  is  embraced  within  and  punishable  under  section 
72  of  the  Penal  Code,  and  is  not  punishable  under  section  58  of  the  New 
York  City  Consolidation  Act  of  1882  (Chap.  410,  Laws  of  1882).  (Ra- 
FALLO  and  Eabl,  JJ.,  dissenting.) 

Sectiou  58  of  the  Consolidation  Act,  defining  and  punishing  the  crime  of 
bril>ery  committed  by  a  municipal  officer  in  the  city  of  New  York,  is 
superseded  by  said  section  72  of  the  Penal  Code,  which  later  section  in- 
cludes within  the  words  **  a  person  executing  the  functions  of  a  public 
office  "  a  member  of  a  common  council  or  other  municipal  officer,  and  was 
intended  to  declare  a  general  rule,  and  to  provide  a  uniform  punishment, 
and  applies  as  well  to  municipal  officers  in  the  city  of  New  York  as  in 
other  cities  of  the  State.    (Rafat<lo  and  Easl,  JJ.,  dissenting.) 

In  determining  the  effect  of  the  Penal  Code  upon  the  Consolidation  Act, 
the  Penal  Code,  although  enacted  before  the  Consolidation  Act,  must  be 
treated  as  the  latter  enactment,  according  to  the  express  provision  of  sec- 
tion 2143  of  the  Consolidation  Act. 

It  was  within  the  legislative  power  thus  to  subordinate  the  Act  to  the  Code 
in  those  particulars  wherein  the  two  statutes  are  in  conflict. 

The  provision  of  said  Code  (§  725),  declaring  that  nothing  therein  shall  affect 
municipal  charters  or  amendments  thereto  is  to  be  construed  as  saving  only 
those  provisions  of  charter  acts  which  are  not  covered  by  the  provisions 
of  the  Code.  (Rapallo  and  Earl,  JJ.,  dissenting.) 

It  is  the  duty  of  courts  in  construing  statutes  to  avoid,  if  possible,  a  con- 
struction which  leads  to  absurdity  or  manifest  injustice. 

It  seems  that  when  upon  a  criminal  trial  there  is,  in  addition  to  a  confession 
of  the  defendant,  proof  of  circumstances  which,  although  they  may  have 
an  innocent  construction,  are  calculated  to  suggest  the  commission  of  the 
crime,  and  for  the  explanation  of  which  the  confession  furnishes  the  key, 
there  is  sufficient  "additional  proof  that  the  crime  charged  has  been 
committed  ^'  to  warrant  a  conviction,  within  the  meaning  of  the  pro. 
vision  of  the  Code  of  Criminal  Procedure  (§  395)  requiring  such  proof. 

A  confession  under  said  provision  is  competent  proof  both  of  the  criminal 
agency  of  the  defendant  and  of  the  body  of  the  crime,  but  insufficient  as 
to  the  latter  to  warrant  a  conviction  without  corroboration. 

(Argued  June  24,  1886  ;  decided  October  5,  1886  ) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upoij  an  order 
made  June  22,  1886,  which  affirmed  a  judgment  of  the  Court 
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of  Oyer  aud  Terminer  of  the  city  and  county  of  New  York, 
entered  upon  a  verdict  convicting  the  defendant  of  the  crime 
of  bribery. 

The  crime  charged  was  that  defendant,  who  was  a  member 
of  the  common  council  of  the  city  of  New  York,  received  a 
bribe  to  vote  as  such  member  for  the  granting  of  an  applica- 
tion by  the  Broadway  Surface  Railroad  Company  for  leave  to 
construct  and  operate  a  street  railroad  in  Broadway  in  said 
city. 

The  material  facts  are  stated  in  the  opinion. 

Roger  A,  Pryor  and  Richard  S.  Newcomhe  for  appellant. 
A  posterior  general  act  does  not  repeal  a  prior  local  or  special 
act,  unless  the  legislative  intent  to  repeal  be  unequivocally 
apparent.  {People  v.  Quigg^  59  N.  Y.  83  ;  In  re  Company^ 
69  id.  209 ;  Village  v.  Howell,  70  id.  284 ;  In  re  Evergreens^ 
47  id.  216;  In  re  Ooddard,  94  id.  544;  People  v.  N.  T. 
Catholic  Protectory,  38  Him,  127.)  One  act  of  the  legislature 
is  not  allowed  to  repeal  another  by  implication  when  both  can 
be  maintained  and  enforced  together.  {Hawkins  v.  Mayor, 
etc,,  64  N.  Y.  18,  22  ;  Van  Denburgh  v.  Village  of  Oreenhueh, 
66  id.  134;  N.  Y.  Daily  Reg.,  Sept.  9, 1882;  Gregory's  Case, 
6  Coke,  Pt.  6,  p.  19 ;  State  v.  Mayor,  etc.,  33  N.  J.  L.  61 ;  State 
V.  Brainn,  3  Zabr.  484 ;  People  v.  Quigg,  59  N.  Y.  88 ; 
Rochester  v.  Barnes,  26  Barb.  662 ;  Planh'oad  Co.  v.  AU&n, 
16  id.  15 ;  Werner  v.  Bank,  2  Daly,  406 ;  Ferry  v.  Bank,  15 
How.  450 ;  Coram,  v.  KimbaU,  21  Pick.  375 ;  In  re  Goddardy 
16  id.  504 ;  Dill,  on  Mun.  Corp.,  §  54 ;  Sedgwick  on  Stat. 
and  Const.  Law,  124;  State  v.  SUll,  17  Wall.  [U.  S.]  425; 
Towiisend  v.  Little,  109  U.  S.  504.)  There  cannot  be  two  laws 
of  bribery,  different  in  definition  and  punishment,  operative  in 
the  same  jurisdiction  and  upon  the  same  persons ;  the  same  crime 
may  not  be  constituted  of  diverse  elements  and  amenable  to  dif- 
erent  penalties.  {Comm.  v.  Trickey,  13  Allen,  559 ;  Coram,  v. 
McConneU,  11  Gray,  204 ;  1  Bishop's  Crim.  Law,  778.)  A  con- 
fession is  no  evidence  of  the  corpits  delicti,  but  only  of  the  con- 
nection of  tlje  defendant  with  the  crime ;  the  corpus  delicti  is  a 
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substantive  independent  fact  in  the  case,  to  be  proved  as  if  de- 
fendant were  not  a  party  to  the  cause,  and  so  his  unsworn  state- 
ment is  no  more  evidence  of  the  corpus  delicti  than  the  hearsay 
statement  of  any  other  person.  {Slate  v.  Guildy  5  Halst.  163 ; 
State  V.  Diibois,  6  N.  W.  Kep'r  [K  S.],  248,  249  ;  May  v.  State, 
92  111.  343.)  Circumstantial  evideuce  should  be  acted  upon  with 
great  caution,  especially  where  the  public  anxiety  for  the  de- 
tection of  a  great  crime  ci'eatcs  an  unusual  tendency  to  exa^er- 
ate  facts  and  draw  rash  inferences.  {Pitts  v.  State,  43  Miss. 
472.)  All  the  law  requires  is  that  the  corpus  delicti  shall  be 
proved,  as  any  other  fact,  that  is,  beyond  a  reasonable  donbt, 
and  that  doubt  is  for  the  jury.  {Gray  v.  Comm.,  101  Penn. 
St.  386 ;  Priest  v.  State,  10  Neb.  393;  U,  S.  v.  Searcey,  26 
Fed.  Eep'r,  435 ;  People  v.  Porter,  2  Park.  Grim.  14 ;  dope's 
Case,  1  City  H.  Rec.  160 ;  People  v.  Badgley,  16  Wend.  53 ; 
People  V.  McOloin,  91  N.  Y.  242 ;  Wharton's  Crim.  Law, 
§  633  ;  Bishop's  Crim.  Law,  §  1071 ;  1  Greenl.  on  Ev.,  §  217.) 
The  corroborative  evidence  must  go  to  prove  the  entire  crime, 
and  not  only  one  or  more  of  its  constituent  elements ;  and 
proof  of  one  element  is  no  proof  of  another.  {People  v.  Piatt, 
100  N.  Y.  590.)  "The  quantum  of  evidence,  aliunde  the  con- 
fession, sufficient  to  convict  is  not  the  same  as  suffices  to  cor- 
roborate an  accomplice  nnder  section  399  of  the  Criminal  Code, 
or  a  female  under  sections  283  and  286  of  the  Penal  Code. 
{People  y.  Plath,  100  N.  Y.  593 ;  People  v.  WiUiams,  1  N. 
Y.  Crim.  344;  Fvazier  v.  People,  54  Barb.  310.)  In  de- 
termining a  question  of  fact  from  circumstantial  evidence, 
the  hypothesis  of  guilt  should  flow  naturally  from  the  facts 
proved  and  be  consistent  with  them  all ;  and  the  evidence  must 
be  such  as  to  exclude,  to  a  moral  certainty,  every  hy{>othesis 
but  that  of  guilt  of  the  offense  imputed.  {People  v.  Bennett, 
49  N.  Y.  105;  People  v.  Stokes,  2  N.  Y.  Crim.  382;  People 
V.  Kennedy,  32  N.  Y.  145 ;  Lawson  on  Presump.  569 ; 
Evans  v.  Evans,  1  Hagg.  Const.  105.)  If  the  facts  be  con- 
sistent with  innocence,  they  are  no  proof  of  guilt.  {Ormshy 
V.  People,  53  N.  Y.  475 ;  People  v.  Courtney,  28  Hun,  593 ; 
Frazer  v.  People,  54  Barb.  309  ;  Gomvi,  v.  Holmes,  127  Mass. 
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424 ;  Post  V.  Post,  70  111.  484  ;  Masori  v.  2'Ae  State,  88  Ark. 
239 ;  Carroll  v.  Geninn,  13  Md.  379  ;  Greenwood  v.  Lowe,  7 
La.  Ann.  197;  U.  S.  v.  McLean,  9  Pet.  [U.  S.]  682.)  When 
a  specific  intent  is  required  to  make  an  act  an  offense,  the  doing 
of  the  act  does  not  raise  a  presumption  that  the  act  was  done 
with  that  intent.  (Lawson  on  Presump.  271 ;  People  v.  Plath, 
100  N.  Y.  590.)  The  prosecution  must  prove,  by  affirmative 
and  sufficient  evidence,  that  the  offense  was  committed  in  the 
county  of  indictment  and  trial.  (Bishop's  Crim.  Pro.,  §§  49, 
384 ;  3  Greenl.  on  Ev.,  §  12 ;  2  Hawkins'  PI.  Cr.  25,  §  84 ; 
Archb.  Crim.  PI.  40,  95 ;  1  Stark.  Ev.  466 ;  Holman  v.  State, 
13  Ark.  105 ;  SeweU  v.  State,  6  Yerg.  364 ;  Comm,  v.  Call,  21 
Pick.  509 ;  Bex  v.  Hazel,  1  Leach  [4th  ed.],  368 ;  People. 
V.  Porter,  2  Park.  Crim.  15;  Larhiny,  People,  61  Barb. 
226.)  A  confession  obtained  by  either  threats  or  promises 
from  any  one  having  authority  over  the  accused  or  con- 
cerned in  the  administration  of  justice,  is  inadmissible. 
{PeopU  v.  McMahon,  16  N.  Y.  386;  1  Phillips  on  Ev. 
461 ;  R.  V.  Moore,  6  Cox's  Crim.  Cas.  554 ;  People  v.  Ah 
How,  34  Cal.  218  ;  People  v.  Ward,  15  Wend.  231 ;  Comm. 
V.  Nott,  29  Alb.  L.  J.  97 ;  State  v.  York,  37  N.  H.  175 ; 
R.  v.  Partridge,  7  C.  &  P.  551 ;  7?.  v.  Shepherd,  id.  579 ; 
R.  V.  Coley,  10  Cox's  Crim.  Cas.  536 ;  R.  v.  Kingston,  4  C. 
&  P.  387.)  Nemo  tenetur  setpsum  accusare  ;  and  it  was  not 
within  the  competency  of  the  court,  with  all  its  power  to  com- 
pel the  defendant  to  an  inculpative  admission.  (N.  Y.  Const., 
art.  1,  §  6.)  In  the  allegation  of  the  offense  sought  to  be  charged, 
the  indictment  is  insufficient  in  substance.  (Penal  Code,  §  72.) 
To  charge  the  offense  in  the  terms  of  the  statute  is  not  in  every 
case  sufficient.  {U.  S,  v.  Almeida,  Whart.  Prec.  1061 ;  Comm, 
V.  Miller,  2  Pars.  [Penn.]  197 ;  J?,  v.  Marsh,  1  Den.  Crim. 
Cias.  505 ;  R.  v.  Powner,  12  Cox's  Crim.  Cas.  235 ;  Comm. 
V.  Clark,  6  Gratt.  675  ;  Wharton's  Crim.  PI.  and  Pr.,  §  221 ; 
Bishop's  Crim.  Pro.,  §  624 ;  People  v.  WiJher,  4  Park.  Crim. 
19 ;  People  v.  Coon,  15  Wend.  277.)  The  defect  is  of  sub- 
stance, and  so  not  cured  by  virtue  of  section  285,  Code  of 
Criminal  Procedure.  (/^d(?pfe  v.  Cl9<m,15  Wend.280.)  It  was  not 
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the  intention  of  the  Consolidation  Act  of  1882  to  abrogate  the 
prior  local  statute  in  relation  to  bribery.  (  U.  S.  v.  Clajlin^  97 
U.  S.  546;  Michd  v.  Brown,  1  El.  &  El.  267;  Ecpaa-te 
Bak&r,  2  H.  &  N.  219 ;  Barry  v.  Croyden  Gas  Co.,  15  C.  B. 
[N.  S.]  568;  50  N.  Y.  493;  McKmna  v.  Edmundstom,  91 
id.  231.) 

De  Lancey  NicoU  for  respondent.  Section  72  of  the  Penal 
Code  applies  to  the  offense  of  bribery  committed  by  a  member 
of  the  common  council  in  the  city  of  New  York.  (Laws  of 
1806,  chap.  181 ;  2  Laws  of  1813,  191 ;  2  E.  S.  768,  §§  9-12; 
Laws  of  1853,  chap.  539  ;  3  E.  8.  2502 ;  Laws  of  1869,  chap. 
742.)  Where  a  law  antecedently  to  revision  of  the  statutes  is 
settled,  either  by  the  clear  expression  of  the  statutes,  or  adjudi- 
cations on  them,  the  mere  change  of  phraseology  evidently  pur- 
ports no  intention  in  the  legislature  to  work  a  change.  (Sedg. 
on  Stat.  [2d  ed.]  365.)  A  local  statute  is  not  repealed  by  a 
later  general  statute,  even  though  the  general  law  contains  a 
general  repealing  clause  as  to  inconsistent  legislation.  (  Whvp- 
pie  V.  Christian,  80  N.  Y.  523 ;  Village  of  Deposit  v.  Yail^ 
5  Hun,  310 ;  People  v.  B,,  F.  dk  C.  I.  B.  R,  Co.,  89  N.  Y.  75 ; 
In  re  Comers  Central  ParJc,  50  id.  493.)  Where  there  is 
a  manifest  intent  to  repeal  the  former  local  statute,  derivable 
either  from  the  provisions  of  the  general  law,  or  because  the 
two  acts  are  so  repugnant  and  inconsistent  that  thej^  cannot  be 
reconciled,  the  later  statute  prevails.  (Potter's  D  warris  on  Stat. 
155  ;  Hechmann  v.*  Pmkney,  81  N.  Y.  211.)  And  even  though 
the  latest  statute  is  not  entirely  repugnant  to  a  prior  one,  if  it 
was  intended  to  furnish  the  only  rule  in  the  case,  the  prior  statute 
is  repealed.  {Heckmann  v.  Pinkney,  81 1^.  Y.  211.)  A  thing 
within  the  intention  is  within  the  statute,  though  not  within 
the  letter;  and  a  thing  within  the  letter  is  not  within  the  stat- 
ute, unless  within  the  intention.  {Hart  v.  Cleis,  8  Johns.  44  ; 
McCartes  v.  Orphan  Asylum  Society,  9  Cow.  437;  Leavitt 
V.  Blatchford,  5  Barb.  13 ;  People  v.  N.  T.  C.  B.  B.  Co.,  13 
N.  Y.  81 ;  Holmes  v.  Carley,  31  id.  289  ;  1  Kent's  Com.  462 ; 
People  V.  Utica  Ins.  Co.,  15  Johns.  380.)     Where  a  new  stat- 
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ute  covers  the  whole  subject-matter  of  an  old  one,  and  adds 
offenses  and  prescribes  different  penalties  from  those  enumerated 
in  the  old  law,  it  is,  by  necessary  implication,  a  repeal  of  the 
former  statute.  {Norris  v.  Crohery  13  How.  [U.  S.]  429 ; 
Rex  V.  CcUar,  4  Burr.  2026  ;  Nictiols  v.  Squire,  5  Pick.  168 ; 
Comm,  V.  Kvmhall^  21  id.  373 ;  Adams  v.  Ashhy,  2  Bibb, 
96;  State  y.  Whitworih,  8  Port.  [Ala.]  434;  Heckmam.n 
V.  PmJcneyy  81  N.  Y.  215.)  Where  a  later  statute  not  pur- 
porting to  amend  a  former  one  covers  the  whole  subject,  and 
was  plainly  intended  to  furnish  the  only  law  upon  the  subject, 
the  former  statute  must  be  held  repealed  by  necessary  implica- 
tion. {Farr  v.  Braokett,  30  Vt.  344 ;  Wakejield  v.  Phdps, 
37  N.  H.  295  ;  D,  L.  Planhroad  Co.  v.  AUm,  16  Barb.  15  ; 
Daviess  v.  Fairbum,  3  How.  [U.  S.]  636 ;  Norris  v.  Grolcer, 
13  id.  429 ;  People  v.  Oold  cfe  Stock  Telegraph  Co.,  98  N.  Y. 
78 ;  U.  S.  V.  Tynen,  11  Wall.  88 ;  Saoi^ameiito  v.  Bird,  15 
Cal.  294  ;  Swan  v.  Buck,  40  Miss.  268  ;  Weeks  v.  WalcoU, 
15  Gray,  54 ;  Sedg.  on  Stat.  [2d  ed.]  100,  104,  365.)  The 
person  with  whom  the  agreement  was  made  was  a  matter  of 
proof.  It  was  not  necessary  to  allege  that  in  the  indictment. 
Without  it  the  indictment  contained  the  substance  of  the 
offense.  And  the  defendant  was  fully  informed  of  the  charge 
which  he  was  required  to  answer.  [Coutant  v.  People^  82  N. 
Y.  327 ;  Eckhardt  v.  People,  83  id.  525  ;  People  v.  Conroy,  2 
N.  Y.  Grim.  565  ;  People  v.  Adams,  17  Wend.  475  ;  Good- 
rich V.  People,  19  N.  Y.  574 ;  Outhrie  v.  State,  4  Am.  Grim. 
78 ;  2  Bishop's  Grim.  Pro.,  §  547.)  The  admissions  made 
by  the  defendant  to  the  witness,  Thomas  B}rrnes,  were  rightly 
introduced  in  evidence.  They  were  not  made  under  the  in- 
fluence of  fear  produced  by  threats.  {People  v.  Wentz,  37  N. 
Y.  303  ;  People  v.  Cox,  80  id.  500 ;  People  v.  McQloin,  1  N. 
Y.  Grim.  154 ;  People  v.  McCaUam,  3  id.  19 ;  People  v. 
Chacon,  102  N.  Y.  669.)  The  exception  of  defendant  to  the 
refusal  of  the  court  to  charge  that  his  confessions  were  no  evi- 
dence that  the  crime  charged  had  been  committed  was  unten- 
able. (1  Bishop's  Grim.  Pro.  &  Ev.,  §  1058,  notes  1,  3,  4; 
Walker  v.  People,  1  N.  Y.  Grim.  22 ;  People  v.  EeUy,  8  id. 
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414 ;  People  v.  Ca/rr,  id.  578 ;  PeopU  v.  Mondon,  4  N.  T. 
Crim.  Law,  1 ;  SlaUerly  v.  PecpUy  58  N.  Y.  357 ;  People  v. 
Rogers,  18  Abb.  [K  S.]  370 ;  MoeU  v.  PeopU,  85  N.  Y.  373 ; 
PecpU  V.  McGaUam,  3  N.  Y,  Crim.  189 ;  People  v.  MiOs,  id. 
184.) 

Andrews,  J.  The  principal  question  on  this  appeal  is 
whether  the  crime  of  bribery  committed  by  a  member  of  the 
common  council  of  the  city  of  New  York  is  punishable  under 
the  Penal  Code,  or  only  under  the  New  York  City  Consolida- 
tion Act  of  1882.  The  materiality  of  the  question  presented 
lies  in  the  fact  that  the  defendant  was  indicted  and  convicted 
of  bribery,  as  a  member  of  the  common  council  of  the  city  of 
New  York,  under  section  72  of  the  Penal  Code,  and  was  sen- 
tenced to  imprisonment  in  the  State  prison  for  the  term  of 
nine  years  and  ten  months,  pursuant  to  the  provisions  of  that 
section,  whereas  if  he  was  punishable  only  under  the  Consoli- 
dation Act  of  1882,  the  maximum  punishment  by  imprison- 
ment could  not  have  exceeded  two  years  in  the  penitentiary. 

After  a  careful  consideration  we  have  reached  the  conclu- 
sion that  section  58  of  the  Consolidation  Act  is  superseded  by 
section  72  of  the  Penal  Code,  and  that  the  crime  of  bribery 
committed  by  a  member  of  the  common  council  of  the  city  of 
New  York,  is  defined  and  made  punishable  by  that  section. 
In  determining  this  question  it  is  to  be  assumed  that  the  Penal 
Code  was  the  later  enactment,  although  in  point  of  fact  it  was 
passed  prior  to  the  Consolidation  Act.  The  Penal  Code  was 
passed  July  26,  1881,  and  took  effect  December  1,  1882.  The 
Consolidation  Act  was  passed  July  1,  1882,  and  took  effect 
March  1,  1883.  But  section  2143  of  the  Consolidation  Act  ex- 
pressly declares  that  "  for  the  purpose  of  determining  the  effect 
of  this  act  upon  other  acts,  except  the  Penal  Code,  and  the  ef- 
fect of  other  acts,  except  the  Penal  Code,  upon  this  act,  this 
act  is  deemed  to  have  been  enacted  on  the  first  day  of  January 
in  the  year  eighteen  hundred  and  eighty-two  ;  all  acts  paased 
after  such  date,  and  the  Penal  Code,  are  to  have  the  same 
effect  as  if  passed  after  this  act."     By  the  express  prescription 
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of  the  legislature,  therefore,  the  Penal  Code,  although  enacted 
before  the  Consolidation  Act,  is  to  have  the  same  effect  upon  the 
Consolidation  Act  as  if  it  had  been  passed  after  that  act.  This 
provision,  although  somewhat  anomalous,  does  not,  as  we  can 
perceive,  transcend  the  legislative  power.  It  subordinates  the 
Consolidation  Act  to  the  Penal  Code,  wherever  the  two  statutes 
are  in  conflict,  and  moreover,  what  is  material  to  notice,  the 
provision  affords  the  plainest  implication  that  in  the  sense  of 
the  legislature  there  were,  or  might  be  penal  provisions  in  the 
Consolidation  Act  in  conflict  with  the  Penal  Code.  For  the 
purpose  of  construction  the  legislature  has  declared  in  what 
order  of  time  the  two  statutes  shall  be  deemed  to  have  been 
enacted,  and  there  being  no  question  of  legislative  power,  it  is 
the  plain  duty  of  courts  to  construe  the  two  statutes  in  accord- 
ance with  this  direction. 

Section  58  of  the  Consolidation  Act  is  a  re-enactment  of  sec- 
tion 100  of  the  charter  of  1873,  which  in  turn  was  a  re-en- 
actment of  section  114  of  the  charter  of  1870.  It  is  sufficiently 
specific  for  our  present  purpose  to  state  that  the  section  makes 
it  a  felony  for  any  person  to  give  or  promise  to  any  member  of 
the  conmion  council  or  any  municipal  officer,  any  money  or 
valuable  thing  with  intent  to  influence  his  official  action,  or 
for  any  such  officer  to  accept  any  such  gift  or  promise  under 
any  agreement  or  undertaking  that  his  vote,  opinion,  judg- 
ment, or  action  shall  be  influenced  thereby,  and  subjects  the 
bribe-giver  upon  conviction  to  imprisonment  in  the  penitentiary 
for  a  term  not  exceeding  two  years,  or  to  a  fine  not  exceed- 
ing $5,000  or  both,  in  the  discretion  of  the  court,  and 
the  bribe-taker  on  like  conviction,  to  the  same  punishment 
by  fine  or  imprisonment,  or  both,  and  in  addition  subjects 
him  to  a  forfeiture  of  his  office,  aad  disqualifies  him  from 
holding  any  office  under  the  city  of  New  York.  Section  72 
of  the  Penal  Code  is  as  follows:  "§72.  A  judicial  officer, 
a  person  who  executes  any  of  the  functions  of  a  public  office  not 
designated  in  titles  VI  and  VII  of  this  Code,  or  person  employed 
by  or  actmg  for  tlie  State,  or  for  any  public  officer  m  the  business 
of  the  State,  who  asks,  leceives,  or  agrees  to  receive  a  bnbe,  or 
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any  money,  property  or  value  of  any  kind,  or  any  promise  or  agree- 
ment tlieref  or,  upon  any  agreement  or  understanding  that  his 
vote,  opinion,  judgment,  action,  decision,  or  other  oflScial 
proceeding,  shall  be  influenced  thereby,  or  that  he  will  do  or 
omit  any  act  or  proceeding,  or  in  any  way  neglect  or  violate 
any  official  duty,  is  punishable  by  imprisonment  for  not  more 
tlian  ten  years,  or  by  fine  of  not  more  than  five  thousand 
dollars,  or  both.  A  conviction  also  forfeits  any  office  held 
by  the  offender,  and  forever  disqualifies  him  from  holding 
any  public  office  under  the  State." 

It  is  material  at  the  outset  to  inquire  whether  the 
offense  of  bribery  committed  by  municipal  officers,  is  as  a 
general  rule,  embraced  within  and  punishable  under  this 
section  of  the  Penal  Code.  If  the  section  does  not  apply  to 
the  bribery  of  a  municipal  officer  in  any  case,  then  plainly 
there  i&  an  end  of  the  argument  in  support  of  this  judgment. 
If  on  the  other  hand,  the  section  applies'in  general  to  this  class 
of  officers,  then  it  becomes  necessary  in  order  to  reverse  the 
judgment  that  it  should  be  found  that  the  special  case  of 
bribery  committed  by  municipal  officers  in  the  city  of  New 
York  is  excepted  or  in  some  way  taken  out  of  the  operation  of 
this  section.  The  comprehensive  character  of  the  provisions 
of  the  Penal  Code  relating  to  bribery,  both  in  respect  to  the 
definition  of  the  offense  and  the  officers  by  whom  it  may  be 
committed,  is  apparent  upon  the  most  cursory  reading.  They 
form  to  a  great  extent  the  subject  of  three  titles.  Title  six  re- 
lates to  crimes  against  the  executive  power  of  the  State,  and 
prescribes  the  punishment  for  giving  or  offering  bribes,  or  for 
the  asking  or  receiving  of  bribes  by  executive  and  administra- 
tive officers.  Title  seven  i-elates  to  crimes  against  the  legisla- 
tive power  of  the  State,  and  contains  provisions  for  the  pun- 
ishment of  bribery  of  members  ot  the  legislature.  Title  eight 
is  entitled  "  Of  cnmes  against  pubhc  justice."  Section  71  pre- 
scnbes  the  offense  of  giving  or  offering  a  bribe  to  a  judicial 
officer  and  certain  other  persons  enumerated,  connected  either 
witti  tne  administration  ot  justice,  or  who  exercise  qtiasi  judi- 
cial functions.      Section  72,  which  prescribes  the  offense  of  re- 
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oeiving  bribes,  is  not  thus  limited.  It  specifies  judicial  officers, 
but  the  specification  is  followed  by  words  of  the  most  compre- 
hensive meaning,  intended  apparently  to  include  in  this  final 
provision,  all  public  officers  within  the  State,  of  whatever 
character  or  grade,  not  included  within  the  previous  titles. 
It  in  terms  not  only  embraces  a  judicial  officer,  but  also  "a 
person  who  executes  any  of  the  functions  of  a  public  office,' ' 
not  designated  in  titles  6  and  7.  That  it  was  not  the  intention 
to  confine  the  section  to  judicial  officers  is  manifest  also  from 
the  subsequent  designation  in  the  same  section  of  ^'  a  person 
employed  by,  or  acting  for,  the  State,  or  for  any  public  officer 
in  the  business  of  the  State,"  and  also  from  section  78,  which 
supplements  section  72,  and  prescribes  the  offense  of  giving 
or  offering  a  bribe  to  "  a  person  executing  the  functions  of  a 
public  office,"  although  the  bribery  of  a  judicial  officer  is  spe- 
cially provided  for  by  section  71.  It  is  plain  that  a  member 
of  a  common  council  or  otiier  municipal  officer  is  a  person 
"  who  executes  the  functions  of  a  public  office,"  and  we  cannot 
doubt  that  municipal  officers  are  within  the  purview  of 
section  72.  If  this  was  less  plain  on  the  language  of  the 
section  itself,  there  are  cogent  reasons  for  giving  it  this 
construction  in  view  of  the  antecedent  legislation  and  the 
presumed  intention  of  the  legislatui*e.  A  reference  to 
the  successive  statutes  on  the  subject  of  bribery,  commencing 
with  the  statute,  chapter  181  of  the  Laws  of  1806,  re-enacted 
by  tlie  Ke vised  Laws  of  1813,  shows  a  constant  tendency  on 
the  part  of  the  legislature  to  extend  the  statutes  against 
bribery  to  persons  not  embraced  in  previous  laws.  The  statute 
of  1806  included  only  State  officers  and  members  of  the  senate 
and  assembly.  The  Kevised  Statutes  (2  R  S.  760)  enlarged 
the  enumeration  of  State  officers  in  the  previous  statutes,  and 
for  the  first  time  included  judicial  officers.  The  amendment 
of  1853  (Chap.  539)  still  further  extended  the  enumerdtion  to 
"  any  member  of  the  common  council  or  corporation  of  any 
city  in  the  State,  or  to  the  mayor,  recorder,  chamberlain,  treas- 
urer or  comptroller  of  such  city  or  any  department  of  the  gov- 
ernment thereof."     The  act  of  1869  (Chap.  742)  departed  from 
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the  practice  of  special  enumeration  adopted  in  the  previous 
statutes,  and  substituted  words  of  general  description,  "  any 
person  holding  office  under  the  laws  of  this  State,"  and  the 
law  of  1869  was  in  force  until  the  enactment  of  the  Penal 
Code.  It  will  be  noticed  tliat  members  of  a  common  council 
were  specially  included  in  the  act  of  1853,  and  there  can  be  no 
reason  to  suppose  that  when  in  1869,  the  legislature  substituted 
a  general  and  comprehensive  description  in  place  of  a  specific 
enumeration,  it  intended  to  exempt  municipal  officers  from  the 
operation  of  the  statute  of  bribery. 

It  would  seem,  moreover,  that  there  could  be  no  general 
policy  upon  which  an  omission  of  municipal  officers  from  the 
provisions  of  the  general  statute  against  bribery  could  proceed. 
The  cities  of  the  State  embrace  a  large  share  of  its  popula- 
tion and  wealth.  Municipal  governments  exercise  by  delegar 
tion,  within  a  limited  sphere,  and  under  certain  restrictions, 
sovereign  power.  They  create  debts  binding  upon  the  muni- 
cipality, and  wield  the  power  of  taxation.  The  danger  to  which 
public  rights  and  private  property  is  exposed  from  dishonest 
municipal  administration  is  certainly  as  great  as  from  corrup- 
tion on  the  bench  or  in  the  legislature.  It  is  inconceivable 
that  a  bribery  statute  of  general  application  should  be  enacted 
which  did  not  embrace  bribery  of  municipal  officers.  We  find 
no  difficulty  in  reaching  the  conclusion  that  section  72  of  the 
Penal  Code  applies  in  general  to  the  oflEense  of  bribery  com- 
mitted by  municipal  officers. 

We  are,  therefore,  brought  directly  to  the  main  question, 
whether  section  58  of  the  Consolidation  Act  is  in  force,  and 
takes  the  case  of  bribery,  when  committed  by  a  member  of  the 
common  council  of  the  city  of  New  York,  out  of  the  operation 
of  section  72  of  the  Penal  Code,  thereby  requiring  a  differeilt 
procedure,  and  a  different  punishment  in  the  special  case,  from 
that  prescribed  by  the  gene^fal  law  govering  the  same  offense 
when  committed  by  a  member  of  a  common  council  in  othe* 
cities  of  the  State. 

The  Penal  Code,  as  its  title  implies,  is  an  institute  of  crim- 
inal justice  of  general  application,  and  was  enacted  in  harmony 
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with  the  tendency  of  recent  legislation,  for  the  purpose  of  em- 
bodying in  a  single  statnte  the  system  of  criminal  law.  appli- 
cable to  the  State,  and  substituting  the  statute  so  enacted  in 
place  of  the  great  number  of  statutes  and  amendments  of  stat- 
utes which  together,  before  the  enactment  of  the  Code,  consti- 
tuted the  body  of  the  criminal  law.  In  the  seventh  section  it 
is  declared  that  "  this  Code  specifies  the  classes  of  persons  who 
are  deemed  capable  of  crimes,  and  liable  to  punishment ;  the 
nature  of  the  various  crimes,  and  prescribes  the  kind  and  meas- 
ure of  punishment  to  be  inflicted  for  each ; "  and  it  is  declared 
in  the  first  section  that  ^'  no  act  or  omission  begun  after  the  be- 
ginning of  the  day  on  which  the  Code  takes  effect  as  a  law 
shall  be  deemed  criminal  or  punishable,  except  as  prescribed  or 
authorized  by  the  Code,  or  by  some  statute  of  this  State  not 
repealed  by  it."  It  is  a  plain  inference  from  these  provisions 
that  the  Penal  Code  was  intended  as  a  revision  of  the  prior 
laws  in  respect  to  crimes,  and  their  punishment,  and  as  a  sub- 
stitute for  the  scattered  and  fragmentary  legislation  which  pre- 
ceded it.  The  Penal  Code  contains  no  general  clause  repealing 
prior  statutes  covering  the  subjects  embraced  in  its  provisions. 
It,  however,  defines  and  prescribes  the  punishment  for  murder, 
larceny,  burglary,  and  all  the  generally  recognized  offenses,  and 
it  cannot  be  doubted  that  its  provisions  on  these  subjects  were 
intended  as  a  substitute  for  similar  provisions  in  the  prior  laws. 
On  comparing  the  offense  of  bribery,  as  defined  by  the  Con- 
solidation Act,  and  by  section  72  of  the  Penal  Code,  it  will  be 
found  that  all  the  elements  of  the  crime  as  defined  in  the  Con- 
solidation Act  are  included  m  the  definition  of  the  same  crime 
iu  the  Penal  Code,  although  the  definitions  in  the  two  statutes 
are  not  identical  in  language.  By  the  Consolidation  Act  every 
officer  enumerated  therein  "  who  shall  dccept  o.  gift  or  promise," 
etc.,  with  the  agreement  or  understanding  that  his  vote  or 
action  shall  be  influenced  thereby,  is  declared  guilty  of  a  felony. 
By  section  72  of  the  Penal  Code  the  words  "  receives  or  agrees 
to  receive  a  bribe,"  etc.,  are  used  in  place  of  those  in  the  Con- 
solidation Act.  But  the  words  in  both  statutes  ai*e  of  equiva- 
lent meaning.  It  was  assumed  on  the  trial  that  the  indictment 
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was  found  under  the  provision  of  the  Penal  Code.  In  point  of 
form  we  think  the  indictment  was  good  under  either  statute.  It 
is  not  necessary  that  an  indictment  should  follow  the  precise  lan- 
guage of  a  statute,  but  words  of  equivalent  import  are  sufficient, 
and  this  rule  of  the  common  law  is  now  declared  by  statute. 
(Code  of  Crim.  Pro.,  §  283.)  We  have  then  firsts  a  special  pro- 
vision in  the  charter  of  the  city  of  New  York,  making  bribery 
committed  by  a  city  officer  a  crime,  and  declaring  its  punishment, 
and  neici,  a  general  law  later  in  date  (for  so  it  must  be  deemed), 
containing  provisions  defining  with  great  minuteness  the 
crime  of  bribery  by  executive,  legislative  and  judicial  officers, 
and  in  the  final  section  including  every  ^^  person  executing  the 
functions  of  a  public  office." 

The  learned  counsel  for  the  defendant  insists  that  the  two 
acts  are  not  necessarily  repugnant,  and  they  invoke  the  ap- 
plication to  this  case  of  the  general  rule  in  respect  to  the  repeal 
of  statutes  by  implication,  that  a  posterior  general  act  does  not 
rcpeal  a  prior  local  act,  unless  the  legislative  intent  to  repeal 
be  unequivocally  apparent.  Whether  a  subsequent  statute 
repeals  a  prior  one  in  the  absence  of  express  words,  depends 
upon  the  intention  of  the  legislature,  and  one  of  the  tests 
frequently  resorted  to  to  ascertain  whether  there  is  a  repeal  by 
implication,  is  to  inquire  whether  the  special  and  general  acts 
may  both  be  executed  without  involving  repugnancy  of  rights 
or  remedies.  In  some  cases  the  question  has  been  solved  by 
holding  that  the  general  act  was  intended  to  declare  a  general 
rule  governing  cases  not  already  provi(Jed  for,  and  that  a  prior 
special  statute  on  the  same  subject,  operating  upon  a  single 
person  or  class  of  persons,  or  within  a  limited  territory,  should 
be  treated  as  if  specially  excepted  from  the  operation  of  the 
general  law.  It  will  be  found  I  think  on  examining  the  cases 
in  which  the  courts  have  held  that  a  special  law  was  not  re- 
pealed by  a  subsequent  general  law  on  the  same  subject,  that 
they  are  as  a  general  rule  cases  where  the  legislature  was  not 
dealing  directly  with  the  subject  of  the  prior  law,  and  it  was 
not  in  the  mind  of  the  legislature  when  the  general  law  was 
enacted,  or  where  the  special  law  was  part  of  a  system  of  local 
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adinioietration,  or  where  it  was  possible  to  assign  a  reasonable 
motive  for  retaining  the  special  and  peculiar  provisions  of  the 
special  act,  notwithstanding  the  enactment  of  a  subsequent 
general  rule  covering  the  same  subject.  The  General  Bribery 
Act  not  only  covers  the  whole  subject,  but  was  we  think  plainly 
intended  to  furnish  the  only  rule  goveraing  the  crime  and 
punishment  of  bribery.  It  includes  by  enumeration  and 
description  all  officials  of  every  grade — town,  city,  county  and 
State  officers;  provides  a  uniform  punishment,  but  gives  to 
the  court  a  discretion  in  applying  it  within  the  limit  prescribed, 
to  meet  the  circumstances  of  the  particular  case.  The  crime 
of  bribery  is  not  local,  affecting  only  a  particular  locality. 
No  matter  in  what  place  the  crime  is  committed,  or  whether 
by  a  town,  city,  county  or  State  officer,  it  is  an  offense  in 
the  punishment  of  which  the  whole  public  are  interested. 
It  is  peculiarly  a  crime  against  society  at  large.  It  impairs 
public  confidence  in  the  integrity  of  official  administration,  a 
confidence  most  necessary  to  be  maintained.  It  is  impossible 
to  suppose  that  the  legislature  when  it  enacted  the  Penal 
Code,  intended  to  exempt  officials  in  the  city  of  New  York 
from  tlie  operation  of  the  bribery  sections.  No  public  policy 
can  be  assigned  for  such  a  discrimmation,  and  we  think  the 
case  is  within  the  rule  that  "  a  later  statute,  covering  the  same 
subject-matter,  and  embracing  new  provisions,  operates  to  re- 
peal the  prior  act,  altliougli  the  two  acts  are  not  in  express 
tenns  repugnant."  (See  Morris  v.  Grock&t*y  13  How,  [U.  S.] 
429 ;  BarUet  v.  King,  12  Mass.  537,  545 ;  United  States  v. 
Tyneii,  11  Wall.  88 ;  Hechnann  v.  Pinkney,  81  N.  Y.  211, 
215 ;  People  v.  Gold  c6  Stock  Telegraph  Co.,  98  id.  67,  78.) 
.  Tlie  construction  we  have  given  to  the  Penal  Code  in  con- 
nection with  the  Consolidation  Act,  is  greatly  strengthened  in 
view  of  the  inconsistencies  which  would  result  from  holding 
that  section  58  of  the  Consolidation  Act  is  still  in  force.  At 
the  time  of  the  enactment  of  the  Penal  Code,  the  charters  of 
the  cities  of  New  York,  Brooklyn  and  Long  Island  City,  con- 
tained provisions  for  punishing  bribery  committed  by  municipal 
officers  in  those  cities.  (Laws  of  1873,  chap.  535,  §  100  ;  Laws  of 
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1878,  chap.  863,  tit.  19,  §  22 ;  Laws  of  1871,  chap.  460.)  But  no 
such  provisions  were  contained  in  the  charters  of  Albany, 
Poughkeepsie,  Troy,  Syracuse,  Rochester,  Buffalo  or  Ehnira. 
The  General  Bribery  Act  of  1869,  which  was  in  force  until  the 
enactment  of  the  Penal  Code,  made  bribery  a  crime  when  com- 
mitted by  ^^  any  person  holding  office  under  the  laws  of  this 
State."  The  statute  of  1869  was  unquestionably  superseded 
by  the  pi'ovisions  of  the  Penal  Code.  Unless,  therefore,  mu- 
nicipal officei*s  are  punishable  for  bribery  under  section  72,  it 
follows  that  bribery  committed  by  municipal  officers  in  New 
York,  Brooklyn  and  Long  Island  City  is  punishable  under  the 
special  provisions  of  the  chartera  of  these  cities,  but  is  not  an 
offense  and  is  not  punishable  when  committed  by  officers  of 
the  same  class  in  the  other  cities  of  the  State.  If,  on  the 
other  hand,  section  72,  as  we  have  endeavored  to  show, 
includes  mmiicipal  officere,  the  contention  that,  nevertheless, 
the  crime  and  punishment  of  bribery  by  municipal  officers 
in  the  city  of  New  York,  is  still  governed  by  section  68  of  the 
Consolidation  Act,  leads  to  an  equally  absurd  result.  It 
involves  the  necessity  of  ascribing  to  the  legislature  an  inten- 
tion to  discriminate  in  the  punishment  of  bribery  when  com- 
mitted by  a  municipal  officer  in  the  city  of  New  York,  and 
when  committed  by  municipal  officers  in  other  cities,  and  also 
the  further  intention  to  punish  the  crime  when  committed  m 
the  smaller  municipalities,  with  far  greater  severity  tlian  when 
committed  by  municipal  officers  of  the  most  populous  and  im- 
portant city  in  the  Union.  Such  legislation  is  absurd  in  theory, 
and  leads  to  injustice.  It  regulates  punishment  according  to 
the  locality  of  the  crime,  instead  of  by  the  nature  of  the 
offense.  It  is  repugnant  to  the  principle  that  laws  should  he 
equal  and  impartial,  and  ignores  a  natural  sentiment  which  re- 
quires even-handed  justice  even  in  the  punishment  of  crimes. 
A  law  punishing  homicide  in  the  city  of  New  York  by  im- 
prisonment m  the  State  prison,  and  in  Brooklyn  by  hanging, 
would  shock  the  general  sense,  but  would  not  be  different  in 
principle  from  a  law  punishing  bnbery  in  one  city  by  impiis- 
onment  in  the  penitentiary  for  two  yeai-s,  and  m  the  other  by 
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imprisonment  in  the  State  prison  for  ten  years.  It  is  the  duty 
of  courts  in  construing  statutes,  to  avoid,  if  possible,  a  con- 
struction which  leads  to  absurdity  or  manifest  in  justice,  and 
the  case  before  us  calls  for  the  application  of  this  principle. 
The  fact  that  prior  t6  the  Penal  Code  the  same  inconsistency 
existed  between  the  punishment  for  bribery  under  the  cliarter 
provisions,  and  the  general  bribery  statute,  does  not,  we  tliink, 
make  it  less  the  duty  of  the  court  to  seek  to  place  such  a  con- 
struction upon  the  Penal  Code,  as  will  remedy  such  an  anoma- 
lous and  unsatisfactory  condition  of  the  law. 

The  argument  so  far  has  proceeded  upon  the  assumption  tliat 
the  Penal  Code  contains  no  express  provision,  saving  the  brib- 
ery provision  in  the  Consolidation  Act  from  its  opemtion. 
But  it  is  claimed  by  the  counsel  for  the  defendant  that  section 
58  of  the  Consolidation  Act  is  continued  hi  force  by  section 
725  of  the  Penal  Code.  That  section  is  as  follows :  "§  725. 
JSTothing  in  this  Code  aflfects  any  of  the  provisions  of  the  fol- 
lowing statutes ;  but  such  statutes  are  recognized  as  continuing 
in  force,  notwitlistanding  the  provisions  of  this  Code ;  except 
so  far  as  they  have  been  repealed  by  subsequent  laws :  1.  All  acts 
incorporating  municipal  corporations,  and  acts  amending  acts  of 
incorporation,  or  charters  of  such  corporation,  or  providing  tor 
the  election  or  appointment  of  officers  tlierein,  or  defining  the 
powers  or  duties  of  such  officers ;  2.  All  acts  relating  to  emi- 
grants or  other  passengers  in  vessels  coming  from  foreign  coun- 
tries, except  as  provided  in  section  626  of  this  Code ;  3.  All 
acts  for  the  punishment  of  intoxication,  or  the  suppression  of 
intemperance,  or  regulating  the  sale  or  disposition  of  intoxicating 
or  spirituous  liquore ;  4.  All  acts  defining  and  providing  for  the 
punishment  of  offenses  not  defined  and  made  punishable  by  this 
Code."  The  claim  is  that  this  section  excepts  from  the  operation 
of  the  Penal  Code,  all  penal  provisions  in  charter  acts,  and  that  as 
section  58  of  the  Consolidation  Act  is  a  penal  provision  of  tliat 
character,  it  is  excepted  from  the  operation  of  the  Penal  Code. 
Notwithstanding  the  generality  of  the  language  of  section  725, 
it  is  apparent  from  other  provisions,  both  of  the  Consolidation 
Act  and  of  the  Penal  Code,  that  it  was  not  intended  that  all 
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peiial  provisions  in  charter  acts,  should  remain  in  force  unaf- 
fected by  the  Penal  Code.  The  provision  in  section  2143  at 
the  Consolidation  Act,  that  the  Penal  Code  should  have  the 
same  effect  upon  the  Consolidation  Act  as  if  it  was  passed  after 
that  act,  has  no  significance  except  upon  the  assumption  that  in 
the  sense  of  the  legislature,  the  Penal  Code  contained  provis- 
ions, which  if  deemed  to  have  been  enacted  after  the  ConsoU- 
dation  Act,  would,  or  might  modify  the  penal  clauses  in  that 
act.  Moreover,  it  was  the  evident  intention  of  the  legislature 
to  establish  by  the  Penal  Code  a  uniform  rule  of  punishment 
for  crimes  of  the  same  grade  throughout  the  State.  It  is 
enacted  in  section  719,  that  an  offense  specified  in  the  Code, 
committed  after  it  has  taken  effect,  ^'  must  be  punished  accord- 
ing to  the  provisions  of  this  Code,  and  not  otherwise."  The 
claim  that  section  725  was  intended  to  apply  to  and  preserve 
unimpaired,  all  penal  provisions  in  charter  acts,  is  clearly 
disproved  by  section  726.  That  section,  which  contains  the 
only  express  repealing  provision  in  the  Code,  is  as  follows : 
'f  §  726.  All  acts  and  parts  of  acts  which  are  inconsistent 
with  the  provisions  of  this  act,  are  repealed  so  far  as  they  im- 
pose any  punishment  for  crime,  except  as  herein  provided." 
The  true  meaning  of  the  phrase,  "  except  as  herein  provided," 
would,  I  apprehend,  have  been  more  clearly  expressed  by  the 
words,  "  other  tlian  as  herein  provided ."  The  Consolidation 
Act  does  impose  a  punishment  for  bribery,  inconsistent  with 
that  pi-escribed  by  the  Penal  Code ;  and  section  726,  if  it  goes  no 
further,  clearly  conforms  the  punishment  for  bribery  under  the 
Consolidation  Act,  to  that  prescribed  by  the  Penal  Code,  and 
so  to  that  extent  affects  the  charter  provision.  In  this  view  it 
is  not  very  material  whether  section  58  is  regarded  as  wholly 
repealed,  or  only  as  modified  in  respect  to  the  puniehmeut.  If 
modified  only,  the  result  would  be  tliat  there  are  two  statutes 
identical  in  substance,  both  as  respects  the  definition  of  the  crime 
and  its  punishment,  under  either  of  which  an  indictment  would 
lie,  a  judgment  under  one  barring  proceedings  under  the  other. 
But  we  are  of  opinion  that  section  725  is  to  be  construed  as 
saving  only  those  penal  provisions  of  charter  acts,  which  are 
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not  covered  by  the  provisious  of  the  Penal  Code,  and  this  limi- 
tation of  the  generality  of  the  language  of  that  section,  is 
reqnired  upon  construing  it  in  connection  with  other  provisions, 
and  in  view  of  the  general  purpose  of  the  legislature  in  enact- 
ing the  Penal  Code,  to  consolidate  into  one  crimes  act,  the 
various  statutes  relating  to  crimes,  and  to  prescribe  a  uniform 
rule  of  punishment. 

The  main  evidence  produced  on  the  trial  to  sustain  the  charge 
of  bribery,  was  that  of  a  police  inspector  and  other  police 
officers,  who  testified  to  confessions  of  the  defendant.  It  did 
not  appear  that  they  were  made  under  the  influence  of  fear 
produced  by  threats,  or  upon  any  stipulation  for  immunity  from 
proeecntion,  so  as  to  make  them  inadmissible  under  section  895 
of  the  Code  of  Criminal  Procedure.  But  it  is  claimed  that 
there  was  no  proof  in  addition  to  the  confessions,  as  reqnired 
by  statute,  to  warrant  a  conviction.  By  section  395  of  the 
Code  of  Criminal  Procedure,  it  is  declared  that  the  confession 
of  a  defendant  "  is  not  sufficient  to  warrant  a  conviction,  with- 
out additional  proof  that  the  crime  charged  has  been  commit- 
ted." There  was  evidence  given  on  the  trial,  showing  that 
the  Broadway  railway  grant  was  passed  nnder  circumstances, 
which  while  they  may  possibly  have  been  consistent  with  an 
innocent  intention  on  the  part  of  the  defendant  and  others, 
nevertheless  indicated  the  operation  of  unusual  motives  and  in- 
fluences, and  when  interpreted  in  the  light  of  the  confession, 
are  strongly  corroborative  of  its  truth.  It  is  insisted  that  under 
the  statute  the  corpus deUoti  must  be  proved,  or  evidence  given 
tending  to  prove  it,  wholly  independent  of  the  confession,  and 
that  no  evidence  was  given,  which,  disconnected  with  the  con- 
fessions, had  a  legal  tendency  to  prove  the  body  of  the  crime. 
It  would  be  a  sufficient  ansWer  to  this  point  that  it  is  not  raised 
by  any  exception  on  the  trial,  and  it  clearly  was  not  raised  by 
the  exception  to  the  denial  of  a  motion  for  a  new  trial,  made 
after  verdict.  But  we  are  of  opinion  that  when,  in  addition  to 
the  confession,  there  is  proof  of  circumstances  which,  although 
they  may  have  an  innocent  construction,  are  nevertheless  cal- 
culated to  suggest  the  commission  of  crime,  and  for  the  expla- 


200  The  People  v.  Jaehsib.  [Oct, 

DunentiDg  opinion,  per  Bapallo,  J. 

nation  of  which  the  confession  funiishes  the  key,  the  case  can- 
not be  taken  from  the  jury  for  a  non-compliance  with  the 
requirement  of  the  statate.  The  words  of  the  statute,  ^'  addi- 
tional proof  that  the  crime  charged  has  been  committed,"  seem 
to  imply  that  the  confession  is  to  be  treated  as  evidence  of  the 
corpus  delicti,  that  is,  not  only  of  the  subjective  criminal  act, 
but  also  the  criminal  agency  of  the  defendant ;  in  other  words, 
as  competent  proof  of  tlie  body  of  the  crime,  though  insuf- 
ficient without  corroboration  to  warrant  a  conviction.  "  Full 
proof,"  said  Nelson,  Ch.  J.,  in  People  v.  Badgley  (16  Wend.  53, 
59),  "  of  the  body  of  the  crime,  the  corpus  delicti^  independ- 
ently of  the  confession,  is  not  required  by  any  of  the  cases,  and 
in  many  of  them  slight  corroborating  facts  were  held  sufficient." 
We  are  of  opinion  that  there  was  evidence  in  addition  to  the 
confession,  which  constituted  ^^  additional  proof "  within  the 
statute. 

We  have  examined  the  other  questions  raised,  but  have 
reached  the  conclusion  that  no  error  is  disclosed  in  the  record, 
and  that  the  judgment  should  be  affirmed.  The  case  was  care- 
fully tried.  No  evidence  in  favor  of  the  defendant  was  ex- 
cluded, and  none  admitted  against  him,  of  doubtful  compe- 
tency. The  charge  was  full  and  explicit  upon  all  the  points  to 
which  the  attention  of  the  court  was  directed.  We  have  been 
greatly  aided  in  our  examination  of  the  case,  by  the  arguments 
of  the  respective  counsel,  from  which  nothing  on  either  side 
was  omitted,  legitimately  bearing  upon  the  questions  presented. 

The  judgment  slionld  be  affirmed. 

Rapallo,  J.  (dissenting).  A  controlling  question  in  this 
case  is  whether  the  offense  of  which  the  prisoner  was  convicted 
was  punishable  under  section  72  of  the  Penal  Code,  or  under 
section  58  of  the  Consolidation  Act  of  1882. 

Section  72  of  tlie  Penal  Code  provides  as  follows:  "A  judi- 
cial officer,  a  person  who  executes  any  of  the  functions  of  a 
public  office  not  designated  in  titles  VI  and  VII  of  the  Code, 
or  a  person  employed  by  or  acting  for  the  State,  or  for  any  pub- 
lic officer  in  the  business  of  the  State,  who  asks,  receives  or 
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<igree$  to  receive  a  brihe^  or  any  money,  property  or  value  of  any 
kind,  or  any  promise  or  agreement  therefor,  upon  any  agree- 
ment or  understanding  that  his  vote,  opinion,  judgment,  action, 
decision,  or  other  official  proceeding  shall  be  influenced  thereby, 
or  that  he  will  do  or  omit  any  act  or  proceeding,  or  in  any  way 
neglect  or  violate  any  official  duty,  is  punishable  by  imprison- 
ment for  not  more  than  ten  years  or  by  a  fine  of  not  more  than 
five  thousand  dollars  or  both.  A  conviction  also  forfeits  any 
office  held  by  the  ofEender  and  forever  disqualifies  him  from 
holding  any  office  under  the  State." 

This  Code  was  passed  July  26, 1881,  and  section  737  declares 
^'  This  act  shall  take  efEect  on  the  first  day  of  December,  1882. 
When  construed  in  connection  with  other  Statutes,  it  must 
be  deemed  to  have  been  enacted  on  the  fourth  day  of  January, 
eighteen  hundred  and  eighty-one,  so  that  any  statute  enacted 
after  that  day  is  to  have  the  same  effect  as  if  it  had  been  enacted 
after  this  Code." 

The  Consolidation  Act  was  passed  Jnly  1, 1882,  and  is  entitled 
^^An  act  to  consolidate  into  one  act,  and  to  dedare  the  special 
and  local  laws  affecting  public  interests  in  the  city  of  New 
York."  It  contains  the  charter  of  the  corporation  and  provides 
for  the  local  government  of  the  city.  It  continues  the  board  of 
aldermen  and  the  various  departments  of  the  city  government 

Section  58,  so  far  as  relates  to  the  question  now  at  issue,  is 
in  the  following  words :  "  §  58.  Every  person  who  shall 
promise,  offer,  or  give,  or  cause  or  aid  or  abet  in  causing  to  be 
promised,  offered  or  given,  or  furnish  or  agree  to  furnish,  in 
whole  or  in  part,  to  any  other  person,  to  be  promised,  offered 
or  given  to  any  member  of  the  common  council^  or  any  officer 
of  the  corporation,  or  clerk,  after  his  election  or  appointment 
as  such  officer,  member  or  clerk,  or  before  or  after  he  shall 
have  qualified  and  taken  his  seat,  or  entered  upon  his  duty, 
any  moneys,  goods,  right  in  action,  or  other  property,  or  any 
thing  of  value,  or  any  pecuniary  advantage,  present  or  pro- 
spective, with  intent  to  influence  his  vote,  opinion,  judgment  or 
action  on  any  question,  matter,  cause  or  proceedings  which  may 
be  then  pending  or  may  by  law  be  at  any  time  brought  before 
SiCKELS  — Vol.  LVIII.       26 
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him  in  his  official  or  clerical  capacity,  shall  be  deemed  guilty 
of  a  felony,  and  shall,  upon  conviction,  be  imprisoned  in  a  peni- 
tentiary for  a  term  of  not  exceeding  ttoo  years,  or  shall  be 
fined  not  exceeding  $5,000,  or  both,  in  the  discretion  of  the 
court. 

^'Eoery  officer  vn,  this  section  enumerated  who  shall  accept  a/ny 
such  gift  or  promisSj  or  undertaking  to  make  the  samcj  under 
any  agreement  or  understanding  that  his  vote,  opinion,  judgment 
or  action  shall  be  influenced  thereby,  or  shall  be  given  in  any 
question,  matter,  cause  or  proceeding  then  or  at  any  time  pend- 
ing, or  which  may  by  law  be  brought  before  him  in  his  official 
capacity,  shall  be  deemed  guilty  of  a  felony,  and  shall,  upon 
conviction,  be  di^ualified  from  holding  any  public  office,  trust 
or  appointment  under  the  city  of  New  TorJcj  and  shall  forfeit 
his  office,  and  shall  be  punished  by  imprisonment  in  the  peni- 
tentiary not  exceeding  two  years,  or  by  a  fine  not  exce^ing 
$5,000,  or  both,  in  the  discretion  of  the  court." 

The  prisoner  was  indicted  for  the  crime  of  bribery  committed 
by  him  in  August,  1884,  as  a  member  of  the  common  council 
of  the  city  of  New  York.  It  was  assumed  upon  the  trial  that 
one  count  of  the  indictment  was  framed  under  section  72  of 
the  Penal  Code,  and  the  other  under  section  58  of  the  Con- 
solidation Act.  On  the  trial  the  court,  on  motion  of  the  coun- 
sel for  the  prisoner,  required  the  district  attorney  to  elect  upon 
which  count  of  the  indictment  he  would  proceed,  and  there- 
upon the  district  attorney  stated  that  he  elected  to  go  to  trial 
on  the  first  count,  under  section  72  of  the  Penal  Code. 

The  counsel  for  the  prisoner  thereupon  moved  to  dismiss  the 
indictment  or  direct  an  acquittal,  on  the  ground  that  no  con- 
viction could  be  had  under  that  count.  The  motion  was  denied 
and  an  exception  taken,  and  the  trial  proceeded. 

The  jury  rendered  a  verdict  of  guilty.  A  motion  in  arrest 
of  judgment  was  made  and  denied,  and  the  prisoner  was  then 
sentenced  to  be  imprisoned  in  the  State  prison  at  hard  labor  for 
the  term  of  nine  years  and  ten  months. 

It  will  be  observed  that  the  Penal  Code  is  a  general  statute, 
operative  throughout  the  State,  and  that  section  72  provides 
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for  the  punishment  of  the  crime  of  bribery  committed  by  any 
person  who  executes  any  of  the  functions  of  a  public  office  not 
designated  in  titles  6  and  7  of  the  Code  (which  relate  to  State 
officers)  an^  fixes  the  maximum  punishment  at  imprisonment 
In  the  State  prison  for  ten  years  and  $5,000  fine,  or  both,  while 
section  58  of  the  Consolidation  Act  is  a  local  act,  applying 
only  to  the  city  of  New  York,  and  relates  only  to  a  special 
cla&s  of  officers,  viz.,  members  of  the  common  council  of  said 
city,  officers  of  the  corporation  and  clerks,  and  fixes  the  maxi- 
mnm  punishment  for  the  crime,  when  committed  by  such  offi- 
cers, at  imprisonment  in  the  penitentiary  for  two  years  and 
$5,000  fine,  or  both. 

The  Penal  Code,  as  has  been  stated,  was  passed  in  July, 
1881,  and  the  Consolidation  Act  in  July,  1882.  The  Con- 
solidation Act  provides  for  the  punishment  of  the  same  crime 
for  which  the  prisoner  was  indicted ;  he  was  one  of  the  officers 
specially  referred  to  in  that  act,  and  it  being  the  later  statute 
in  point  of  time,  would  unquestionably  control  where  it  dif- 
fered from  the  Penal  Code,  and  the  present  controversy  would 
never  have  arisen,  but  for  a  peculiar  provision  of  the  Consolida- 
tion Act  contained  in  section  2143  of  that  act  in  the  following 
language :  "  For  the  purpose  of  determining  the  effect  of  this 
act  upon  other  acts,  except  the  Penal  Code,  and  the  effect  of 
other  acts,  except  the  Penal  Code,  upon  this  act,  this  act  is 
deemed  to  have  been  enacted  on  the  1st  day  of  January,  1882. 
All  acts  pasised  after  such  date,  and  the  Penal  Code,  are  to 
have  the  same  effect  as  if  they  were  passed  after  this  act. 
This  act  shall  take  effect  on  the  1st  day  of  March,  1883." 

The  effect  of  this  section  is  the  question  now  before  us.  It 
is  claimed  on  the  part  of  the  prosecution  that  the  provisions  of 
section  58  of  the  Consolidation  Act  are  inconsistent  with  those 
of  section  72  of  the  Penal  Code,  and  that  section  2143  by 
declaring  that  the  Penal  Code,  although  in  fact  passed  first,  is 
to  have  the  same  effect  as  if  passed  last,  operates  to  repeal 
section  58  of  the  Consolidation  Act,  and  to  put  in  its  place 
section  72  of  the  Penal  Code. 

This  ai^ument  puts  the  legislature  m  the  remarkable  position 
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of  carefallj  framing  and  enacting  the  provisions  of  section  58, 
and  in  the  same  breath  and  bj  the  same  act,  declaring  that 
they  shall  have  no  effect  whatever,  but  shall  be  deemed  repealed 
and  superseded  by  an  act  paased  the  previoas  year.  Such  a  self 
stultification  cannot  be  attributed  to  the  legislature  if  there  is 
any  rational  theory  upon  which  its  enactments  can  be  reconciled. 

In  the  first  place,  it  should  be  assumed  that  in  giving  to 
thfe  Penal  Code  the  position  of  the  later  statute,  the  legisla- 
ture had  in  mind  the  familiar  and  firmly  established  rule 
for  the  construction  of  statutes,  that  general  l^islation  on  a 
particular  subject  must  give  way  to  special  legislation  on  the 
same  subject,  and  that  laws  special  and  local  in  their  application 
are  not  deemed  repealed  or  modified  by  general  legislation  on 
the  same  subject,  although  the  terms  of  the  general  act 
are  broad  enough  to  include  the  cases  embraced  in  the 
special  law,  unless  the  intent  to  change  the  local  law  is  clearly 
manifested.  {In  re  Comers  of  Central  P(vrlc^  50  N.  Y.  493 ; 
McKenna  v.  Edm/irndstone^  91  id,  231 ;  People  v.  Qmgg^  59 
id.  88.) 

Whatever  purpose  the  legislature  may  have  had  in  view, 
therefore,  in  the  enactment  of  section  2143,  it  is  clear  that  it 
could  not  have  intended  it  to  operate  as  a  repeal  of  section  58, 
for  they  well  knew  that  even  if  the  Penal  Code  had  in  fact  been 
passed  after  the  Consolidation  Act,  it  would  not  have  affected 
the  provisions  of  section  58,  which  are  special  and  local  in  their 
application,  being  applicable  only  to  members  of  the  common 
council  and  other  municipal  ofiicers  of  the  city  of  New  York,  and 
that  to  repeal  those  provisions,  special  reference  to  them,  or  some 
other  manifestation  of  the  intent  to  repeal  them,  than  merely 
giving  to  the  Penal  Code  the  position  of  a  later  statute,  was 
necessary.  They  were  not,  therefore,  guilty  of  the  absurdity 
of  enacting  section  58,  and  inserting  in  the  same  act  a  provision 
which  would  preventits  operation. 

But  looking  a  little  further  into  the  subject,  we  find 
that  at  the  time  of  tlie  passage  of  the  Penal  Code,  there 
was,  and  for  many  years  had  been  in  force  a  special  local 
statute  for  the  punishment  of  bribery  of  members  of  the  com- 
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mon  council  and  other  mupicipal  officers  of  the  city  of  New 
York,  which  differed  materially  from  the  general  law  on  the 
subject  of  bribery,  and  that  this  special  local  statute  was  not 
only  unaffected  by  the  Code,  but  was  retained  in  force  by  an 
express  provision  of  the  Code  itself. 

Prior  to  the  adoption  of  the  Penal  Oode,  the  general  provis- 
ions of  law  on  the  subject  of  bribery  were  contained  in  the 
act  of  1853  (Ohap.  539),  entitled  ^'An  act  to  amend  the  existing 
laws  relative  to  bribery,"  and  chapter  742  of  the  Laws  of  1869, 
entitled  ^'  An  act  for  the  more  effectual  suppression  and  pun- 
ishment of  bribery."  The  act  of  1853  amended  the  Bevised 
Statutes,  and  enumerated  the  vanous  officers  who  might  commit 
the  crime,  including  the  governor,  State  officers,  members  of 
the  legislature,  judiciary,  and  aldo  members  of  the  common 
council  or  corporation  of  any  city  in  this  State,  and  imposed  a 
maximum  punishment  on  the  offending  officer  of  ten  years 
imprisonment  and  $5,000  fine,  besides  forfeiture  of  office  and 
disqualification* 

The  act  of  1869  was  more  general  in  its  terms.  It  did  not 
enumerate  the  officers,  but  applied  to  *'  any  person  holding  office 
under  the  laws  of  this  State"  who  should  receive  or  consent 
to  receive  a  bribe.  It  imposed  upon  the  party  convicted  a  maxi- 
mum punishment  of  five  years  imprisonment  in  the  State  prison 
and  $5,000  fine.  It  omitted  the  punishment  of  forfeiture  of 
office  and  disqualification  from  holdmg  office,  which  was  con- 
tained in  the  Bevised  Statutes  and  in  the  act  of  1853,  and  it 
contained  this  remarkable  provision :  '^  §  2.  No  person  who 
has  heretofore  paid  or  offered,  or  shall  hereafter  pay  or  offer 
a  bribe  to  any  person  holding  office  under  the  laws  of  this  State 
which  has  been  or  shall  be  accepted  in  whole  or  in  part,  shall 
be  liable  to  criminal  prosecution  therefor." 

This  was  the  general  law  of  the  State  on  the  subject  of 
bribery  when  the  Penal  Code  was  adopted  but  at  the  same  time 
there  were  in  force  special  and  local  statotes  on  that  subject, 
applicable  to  members  of  the  common  council  and  other 
municipal  officers  of  the  city  of  New  York  and  some  of  the 
other  cities  of  the  State,  which  differed  from  the  general  law. 
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The  act  to  amend  the  charter  of  the  city  of  New  York 
(Laws  of  1853,  chap.  217,  §  14),  contained  a  provision  substan- 
tially in  the  same  form  as  section  58  of  the  Consolidation  Act, 
making  the  acceptance  of  a  bribe  or  of  a  promise  of  a  bribe  by 
any  member  of  the  common  council  or  oflScerof  the  corpora- 
tion, a  felony  punishable  by  forfeiture  of  office  and  disqualifi- 
cation from  holding  office  under  the  dty,  and  by  imprisonment 
in  the  State  prison  for  ten  years  or  a  fine  of  $5,000,  or  both, 
thus  conforming  to  the  general  law  of  1853  on  the  subject  of 
bribery. 

The  charter  of  1857  (Laws  of  1857,  chap.  446)  entitled  "An 
act  to  amend  the  charter  of  the  city  of  New  York  "  (§  52), 
re-enacted  the  foregoing  provision  of  the  charter  of  1853,  bnt 
reduced  the  maximum  punishment  to  two  years  imprisonment 
in  the  penitentiary  and  $5,000  fine,  besides  being  disqualified 
from  holding  any  office  under  the  city  of  New  York.  This 
was  the  first  enactment  which  imposed  a  punishment  for  bribery 
on  a  member  of  the  common  council  of  the  city  of  New  York 
different  from  that  established  by  the  general  law. 

This  provision  was  re-enacted  in  the  charter  of  1870  (Laws 
of  1870,  chap.  137,  §  114)  and  was  again  re-enacted  in  the 
charter  of  1873  (Laws  of  1873,  chap.  336,  §  100)  in  the  same 
language,  and  was  in  force  at  the  time  of  the  passage  of  the 
Penal  Code. 

Thus  it  will  be  seen  that  for  nearly  twenty-five  years  before 
the  passage  of  the  Penal  Code,  it  had  been  the  law,  under  the 
charters  of  the  city  of  New  York,  that  the  maximum  punish- 
ment which  could  be  inflicted  upon  a  member  of  the  common 
council  of  that  city  for  accepting  a  bribe  was  two  years  im- 
prisonment in  the  penitentiary  and  $5,000  fine,  and  a  disquali- 
fication from  holding  any  office  or  public,  trust  under  the  city. 

The  general  provision  in  the  Penql  Code  for  the  punishment 
of  bribery  did  not,  under  the  general  rule  for  the  construction 
of  statutes,  before  adverted  to,  operate  to  repeal  or  alter  this 
local  provision  contained  in  the  charter,  even  if  the  Penal  Code 
be  treated  as  the  last  enactment.  It  would  be  assumed,  in  con- 
formity with  that  rule,  that  the  general  law  was  not  intended  to 
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a£Eect  the  local  law,  unless  the  intention  that  it  should  affect  it 
plainly  appeared.  But  so  far  from  there  being  any  appearance 
of  any  intention  to  repeal  or  alter  these  local  charter  provisions 
in  respect  to  the  crime  of  bribery  the  precise  contrary  is  made 
manifest  by  section  725  of  the  Penal  Code,  which  provides : 
**  §  725.  Nothing  in  this  Code  affects  any  of  the  provisions  of 
the  following  statutes ;  but  such  statutes  are  recognized  as  con- 
tinuing in  force,  notwithstanding  the  provisions  of  this  Code, 
except  so  far  as  they  have  been  repealed  or  affected  by  subse- 
quent laws."  Then  follows  an  enumeration  of  the  laws  not 
affected  by  the  Code,  which  enumeration  includes  "  all  acts  in- 
corporating municipal  corporations,  and  acts  amending  acts  of 
incorporation  or  charters  of  such  corporations." 

In  view  of  this  plain  provision  of  the  Code,  the  legislature 
may  well  have  adopted  section  2143  of  the  Consolidation  Act 
without  deeming  that  by  so  doing  they  impaired  any  provision  of 
the  charter  of  the  city  of  New  York  which  was  embraced  in  the 
Consolidation  Act.  The  Penal  Code  was  before  the  legislature 
when  the  Consolidation  Act  was  passed,  the  Penal  Code  having 
been  passed  at  a  previous  session ;  the  difference  between  the 
punishment  prescribed  for  bribery  in  that  Code,  and  in  section 
100  of  the  charter  of  1873,  and  section  58  of  the  Consolidation 
Act  was  plainly  apparent,  but  at  the  same  time  it  was  provided 
that  nothing  in  the  Code  should  affect  cmy  of  the  provisions 
of  any  charter  or  act  amending  the  charter  of  a  municipal  cor- 
poration. It  was  obvious,  in  view  of  this  saving  clause,  that 
had  the  Code  been  in  fact  passed  after  the  ConsoKdation  Act, 
it  could  have  had  no  effect  upon  the  provisions  of  section  58. 

It  is  argued  that  it  cannot  be  supposed  that  the  legislature 
intended  to  provide  for  the  punishment  of  the  crime  of  bribery 
in  one  class  of  officers  by  one  measure  of  punishment,  and  that 
for  precisely  the  same  offense  they  should  prescribe  a  different 
punishment  for  a  different  class  of  officers.  It  is  indeed  diffi- 
cult to  assign  a  reason  for  making  the  distinction,  and  especially 
for  making  the  punishment  for  bribery  comparatively  so  light 
in  respect  to  members  of  the  common  council  of  the  city  of 
New  York,  when   the  magnitude  of  the  interests  controlled 
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bv  that  body  is  considered.  But  nevertheless  the  distinction 
has  been  made,  and  has  existed  ever  since  1857  in  the  city  of 
New  York,  and  also  in  several  other  cities  of  the  State. 

By  the  charter  of  Long  Island  City  (Laws  of  1871,  chap.  471, 
tit.  II,  §  1)  any  city  officer  found  guilty  of  bribery  or  corrup- 
tion is  punishable  by  imprisonment  in  the  State  prison  for 
a  term  not  less  than  three  nor  more  than  ten  years,  or  a  fine 
of  $5,000,  or  both. 

In  this  case  it  will  be  observed  the  provision  is  more  severe 
than  that  of  the  general  law,  for  it  prescribes  a  minimum 
punishment  of  three  years  imprisonment,  as  well  as  the  maxi- 
mum punishment  of  ten  years. 

By  the  act  amending  the  charter  of  the  city  of  Brooklyn 
(Laws  of  1873,  chap.  863,  tit.  XIX,  §  22)  any  member  w 
officer  of  the  common  council,  or  any  city  officer  receiving  a 
bribe,  is  declared  guilty  of  a  felony  and  punishable  by  im- 
prisonment in  the  State  prison  for  a  term  of  not  less  than 
three  nor  more  than  five  years. 

These  provisions  clearly  were  left  in  force  by  the  Penal 
Code ;  and,  after  the  passage  of  that  Code,  in  the  charter  of 
the  city  of  Albany  adopted  in  1883  (Laws  of  1883,  chap.  298, 
tit.  XVIII,  §  6)  a  provision  was  inserted  that  any  member  of 
the  common  council  or  other  officer  of  the  city  who  should 
accept  a  bribe,  or  a  promise  of  a  bribe,  should  be  disqualified 
from  holding  office  under  the  city  of  Albany  and  be  punished 
by  imprisonment  in  the  penitentiary  not  exceeding  two  years 
or  by  a  fine  not  exceeding  $5,000,  or  both,  which  provision  is 
almost  identical  with  section  58  of  the  Consolidation  Act. 
There  is  no  ground  upon  which  it  can  be  pretended  that  the 
provisions  of  that  act  are  affected  by  the  Penal  Code,  which 
took  effect  December  1,  1882.  The  contention,  therefore,  that 
it  was  the  policy  of  the  legislature  to  provide  a  uniform  pun- 
ishment throughout  the  State  for  the  crime  of  bribery  .is  not 
sustained  by  reference  to  its  acts.  It  rather  seems  to  have 
been  the  practice  to  pass  local  laws,  operative  in  the  several 
municipalities,  providing  for  the  punishment  of  the  municipal 
officers  when  guilty  of  bribery. 
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Several  ingenioas  arguments  have  been  presented  by  the 
counsel  for  the  people  for  the  purpose  of  avoiding  the  plain 
language  of  these  statutes.  It  is  urged  that  subdivision  1  of 
section  727  of  the  Penal  Code,  which  declares  that  nothing  in 
that  Code  affects  any  of  the  provisions  of  any  act  incorporat- 
ing a  municipal  corporation  or  amending  the  charter  of  such 
corporation,  is  qualiijed  by  subdivision  4  of  section  725,  which 
enumerates,  among  the  statutes  not  affected  by  the  Code,  "  4, 
all  acts  defining  and  providing  for  the  punishment  of  offenses 
not  defined  and  made  punishable  by  this  Code."  We  fail  to 
perceive  how  this  provision  affects  subdivision  1.  It  is  an  ad- 
ditional exception,  and  covers  all  enactments,  though  not  con- 
tained in  any  municipal  charter,  which  provide  for  the  punish- 
ment of  particular  offenses  not  provided  for  in  the  Code. 

The  usual  general  repealing  clause  in  section  726,  of  all  acts 
and  parts  of  acts  inconsistent  with  the  provisions  of  the  Code, 
is  also  referred  to.  But  that  clause  in  a  general  law  is  not  suf- 
ficient to  repeal  a  special  local  law,  not  referred  to  in  terms,  and 
which  is  capable  of  co-existing  with  the  general  law.  (  Whip- 
ple V.  Christian,  80  K  Y.  523,  526  ;  In  re  the  Eoerffrems,  47 
id  216,  and  other  cases  ;  In  re  Comers  of  Central  Park^  50  id. 
493.)  A  provision  affecting  only  a  certain  locaUty  or  a  speci- 
fied class  of  persons,  is  not  necessarily  inconsistent  with  a  gen- 
eral law,  but  is  an  exception  to  it.  The  discussion  of  that 
question  is,  however,  unnecessary,  when  we  find  that  the  gen- 
eral law  expressly  ratifies  and  recognizes  the  exception. 

The  entire  repealing  section  (726)  reads  as  follows  :  "  §  726. 
All  acts  and  parts  of  acts  which  are  inconsistent  with  the  pro- 
visions of  this  act  are  repealed,  so  far  as  they  impose  any  pun- 
ishment for  crime,  except  as  herein  provided." 

The  words  "  so  far  as  they  impose  any  punishment  for  crime  " 
are  commented  upon  in  support  of  the  position  that  so  much 
of  the  Consolidation  Act  as  prescribes  the  punishment  for 
bribery  was  intended  to  be  embraced  in  the  repeal.  It  is  diffi- 
cult to  see  how  this  can  be,  when  it  is  remembered  that  the 
Consolidation  Act  had  not  then  been  passed.  But  to  meet 
that  point  it  is  sought  to  apply  the  language  to  the  charter  of 
SioKKLS  — Vol.  LVIII.       2? 
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1873.  This  is  eqiially  impossible  when  we  recall  the  provision 
of  section  725,  that  7iothing  in  the  Code  affects  ^^  anj  provision  " 
of  any  charter  act  of  a  municipal  corporation ;  and  the  con- 
cluding sentence  of  section  726  settles  the  question,  by  declar- 
ing that  inconsistent  acts  imposing  punishment  for  crime  are 
repealed  ^'except  as  herein  provided,"  thus  recognizing  that 
some  acts  inconsistent  with  the  Code,  imposing  punishment  for 
crime,  are  excepted  from  the  repeal,  and  are  retained  in  force. 
The  charter  acts  referred  to,  come  within  this  category. 

The  farther  ground  is  taken  that  section  100  of  the  charter 
of  1873  and  section  58  of  the  Consolidation  Act,  stand  upon 
the  footing  of  a  mere  municipal  ordinance  created  by  the  legis- 
lature and  making  that  a  crime  against  the  corporation  which 
in  some  of  its  features  is  also  a  crime  against  the  State,  and 
that,  consequently,  the  general  law  against  bribery  is  in  full 
force  notwithstanding  the  special  law  relating  to  the  city  of 
New  York. 

This  argument  it  is  difficult  to  understand.  If  under  author- 
ity conferred  by  the  legislature  an  ordinance  had  been  passed 
by  the  corporation  for  the  punishment  of  an  offense,  there 
would  be  force  in  the  suggestion  that  if  the  same  offense  were 
punishable  under  the  general  laws  of  the  State,  they  could  be 
enforced,  and  would  not  be  superseded  by  the  corporation  or- 
dinance. But  the  provision  in  question  was  not  a  corporation 
ordinance.  It  was  a  law  of  the  State,  enacted  by  the  same  author- 
ity as  the  Penal  Code,  and  although  affecting  only  particular 
local  officers,  had  all  the  force,  with  respect  to  crimes  conmiitted 
by  them,  of  a  law  of  the  State. 

My  conclusion  is  that  the  judgments  of  the  Supreme  Court, 
and  of  the  Court  of  Oyer  and  Terminer  should  be  reversed  and 
a  new  trial  ordered. 

All  concur  with  Andbbws,  J.,  except  Bapallo  andEASL,  J  J.,, 
dissenting. 

Judgment  affirmed. 


1886.]  The  People  v.  Mondok.  211 


Statement  of  case. 


The  People  of  the  State  op  New  York,  Respondent,  v. 
Frank  Mondon,  Appellant. 

Where  it  has  been  made  to  appear  before  a  coroner^s  inquest  that  a 
death  has  been  caused  by  criminal  means,  the  situation  of  a  person  ac- 
cused of  and  under  arrest  for  the  crime,  who  is  examined  before  the 
coroner  and  his  jury,  is  similar  to  that  he  would  occupy  if  l>efore  aa 
examining  magistrate,  and  he  is  to  be  treated  in  the  same  manner ; 
his  examination,  therefore,  if  not  taken  in  conformity  with  the  statute 
(Code  of  Crim.  Pro.,  §§  188, 196, 198)  cannot  be  used  against  him  on  trial 
for  the  offense. 

On  the  trial  of  an  indictment  for  murder  it  appeared  that  the  prisoner,  who- 
was  an  Ignorant  Italian  laborer,  unfamiliar  with  the  English  language,. 
was  arrested,  without  warrant,  as  the  suspected  murderer,  and  while 
under  arrest  was  taken  by  the  officer  having  him  in  charge  l>efore  a  coro- 
ner's inquest,  and  after  proof  had  been  given  of  the  homicide,  was  exam- 
ined, on  oath,  by  the  district  attorney  and  the  coroner  as  to  circumstances 
tending  to  connect  him  with  the  crime.  It  did  not  appear  that  he  was 
informed  that  he  was  not  bound  to  answer  questions  tending  to  criminate 
himself.  The  prosecution  was  permitted  to  prove,  under  objections  and 
exceptions,  the  statements  so  made  by  the  prisoner.  Held  error;  and  tha» 
the  evidence  was  not  rendered  competent  by  the  provision  of  the  Code 
of  Criminal  Procedure  (§  895)  specifying  the  cases  where  the  confession 
of  >a  defendant  in  a  criminal  action  may  be  given  in  evidence  against  him. 

ffendrickgan  ▼.  People  (10  N.  T.  18),  Teaehaut  v.  People  (41  id.  7),  People  v. 
MeOloin  (91  id.  241),  distinguished. 

h  seems  that  where  a  coroner's  inquest  is  held  before  it  le  ascertained  that 
a  crime  has  been  committed,  or  before  any  person  has  been  arrested 
charged  with  the  crime,  aifd  a  witness  is  called  and  sworn,  his  testimeny, 
should  he  afterward  be  charged  with  the  crime,  may  be  used  against 
him  on  his  trial,  although  at  the  time  of  his  examination  he  was  aware 
that  it  was  suspected  a  crime  had  been  committed,  and  that  he  was  the 
criminal. 

(Submitted  June  14,  1886;  decided  October  5,  1886.) 

Ajppbal  from  judgment  of  the  Gteneral  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  entered  upon  an  order 
made  November  19,  1885,  which  affirmed  a  judgment  of  the 
Court  of  Oyer  and  Terminer  of  the  county  of  Herkimer^ 
entered  upon  a  verdict  convicting  defendant  of  the  crime  of 
murder  in  the  first  degree. 
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Statement  of  case. 

The  facts  material  to  the  questions  discussed  appear  in  the 
opinion. 

S.  Olay  HaU  for  appellant.  The  minutes  of  the  testimony 
taken  before  the  coroner  could  not  have  been  used  against  the 
accused,  and  any  reference  to  them  was  improper,  as  was  also 
the  evidence  of  the  coroner  that  he  had  looked  over  them 
before  testifying.    {People  v.  MoMahan^  16  N.  Y.  384.) 

Eugene  JS.  Sheldon  for  respondent.  Where  there  is  a  gen- 
eral objection  to  evidence,  and  it  is  overruled,  and  the  evi- 
dence is  received,  the  ruling  will  not  be  held  erroneous  unless 
there  be  some  ground  which  could  not  have  been  obviated,  if 
it  had  been  specified,  or  unless  the  evidence  in  its  essential 
nature  be  incompetent.  {Tooley  v.  Bacon^  70  N.  Y.  37 
Daley  v.  Byrrie^  77  id.  187;  Quimhy  v.  St^cmss^  90  id.  664 
MerriU  v.  Bri^gB^  57  id.  651 ;  Fountavn,  v.  PeUee^  38  id.  184 
Wws'd  y.  KUpatriok^  85  id.  417.)  The  statements  of  defendant 
were  not  in  their  essential  nature  incompetent.  {^People  v. 
Gonroy^  97  N.  Y.  63-80 ;  Common/voeaUh  v.  Goodwin^  14  Gray, 
55.)  The  admiasions  and  declarations  of  a  party  are  competent 
evidence  against  him.  {Fralick  v.  People^  65  Barb.  51.)  The 
objection  that  the  statements  were  not  voluntary,  and  that  re- 
ceiving the  evidence  would  be  in  effect  compelling  the  witness 
to  testify  against  himself,  would  not  have  been  sustained. 
(Code  of  Grim.  Pro.,  §  395;  People  v.  MoOloin,  91  N.  Y. 
341 ;  Teaohout  y.  People^  41  id.  7 ;  Hendrickson  v.  People^ 
10  id.  218;  People  v.  Wmtz^  37  id.  303;  Cox  v.  People, 
80  id.  500;  Murphy  v.  People,  63  id.  591;  WiUett  v. 
People,  27  Hun,  469.)  Where  the  witness'  privilege  has  not 
been  denied  him,  he  cannot,  by  any  combination  of  drcum- 
stanoes,  be  considered  to  have  been  compelled  to  answer  within 
the  meaning  of  the  Constitution.  {People  v.  HaoJdey,  24  N. 
Y.  82,  83 ;  People  v.  Mather,  4  Wend.  229 ;  People  y.  Court- 
ney,  94  K  Y.  493 ;  People  v.  McMahon,  15  id.  386.)  The 
statements  of  admissions  of  the  defendant  to  Sheriff  Brown, 
and  then  subsequently  to  witnesses  Brown  and  Baxter  were 
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competent.  (Code  of  Grim.  Pro.,  §  395.)  The  fact  that  the 
confession  was  made  to  the  person  or  persons  who  had  charge 
of  him  does  not  render  the  evidence  incompetent,  nor  that  he 
was  under  arrest.  It  was  not  induced  by  fear,  nor  under  any 
promise.  {People  v.  Weniz,  37  N.  Y.  309 ;  1  Greenl.  Ev., 
§  229;  Joy  on  Conf.,  §  13 ;  Bex  v.  Hayd,  6  0.  &  P.  893; 
State  V.  Tatro,  60  Vt.  483 ;  Cox  v.  People,  80  K  T.  600 ; 
Willett  V.  People,  27  Hun,  469 ;  People  v.  McGlom,  91  N. 
Y.  241.)  Whatever  the  prisoner's  wife  stated  in  the  presence 
of  the  sheriff  and  district  attorney  was  not  a  confidential  com- 
munication. (Whart.  Grim.  Ev.  [8th  ed.],  §  398 ;  Mercer  v. 
PaUerson,  41  Ind.  440 ;  Penal  Gode,  §  716.)  The  evidence 
from  Sheriff  Brown  was  competent,  it  was  not  a  confidential 
communication,  a  third  party  overheard  it,  and  he  could  testify 
as  to  what  it  was.  (Whart.  Grim.  Ev.  [8th  ed.],  §  398 ;  Com- 
monwealth  v.  Oriffm,  110  Mass.  181.)  The  defendant  having 
deprived  the  people  of  the  benefit  of  this  evidence  cannot  now 
say  that  he  was  prejudiced  by  it.  {Price  v.  Brown,  98  N.  Y. 
390.)  As  the  testimony  of  the  sheriff  and  the  deputy  as  to  con- 
fessions of  defendant  was  properly  received,  it  was  in  the  dis- 
cretion of  the  court  to  strike  it  out  or  not,  if  for  any  reason  it 
appeared  incompetent.  {Platner  v.  Platner,  78  N.  Y.  101 ; 
Marke  v.  King,  64  id.  628.)  The  court  correctly  charged  that 
the  reliance  to  be  placed  on  the  testimony  of  the  defendant's 
wife  is  a  question  wholly  for  the  jury.  {People  v.  Petmechy, 
2  N.  Y.  Grim.  450;  99  N.  Y.  416.)  The  question  of 
credibility  of  witnesses  is  solely  for  the  jury.  (Whart.  Grim. 
Ev.  [8th  ed.],  §  884.)  Errors  upon  criminal  trials  can  only  be 
made  available  in  this  court  by  exceptions  duly  taken  upon  the 
trial;  {People  v.  Outdid,  100  N.  Y.  607,  608,  609;  People 
V.  Hovey,  92  id.  664 ;  People  v.  Bode,  id.  660 ;  People  v. 
Casey,  72  id.  399 ;  Murphy  v.  People,  63  id.  596.) 

Bapallo,  J.  The  appellant  was  oonvicted  at  a  Gourt  of 
Oyer  and  Terminer  held  in  Herkimer  county  in  May,  1886,  of 
the  crime  of  murder  in  the  first  degree  for  killing  one  John 
Wishart,  and  was  sentenced   to  death.     On  appeal  to  the 
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Supreme  Court,  the  conviction  was  affirmed  at  a  General  Term 
held  at  Syracuse  in  November,  1885.  Boardman  and  Hardin, 
JJ.,  delivered  opinions  for  affirmance,  and  Follbtit,  J.,  de- 
livered a  dissenting  opinion.  The  case  now  comes  before  us 
on  appeal  from  the  judgment  of  affirmance. 

Numerous  exceptions  were  taken  at  the  trial,  and  after  a 
careful  examination,  we  concur  in  the  conclusions  reached  by 
the  Supreme  Court  as  to  all  of  the  points  raised  on  behalf 
of  the  appellant,  except  the  one  upon  which  the  learned 
judges  who  heard  the  case  at  Greneral  Term  differed  in  opin- 
ion, and  we  shall,  therefore,  confine  our  discussion  to  that 
point. 

The  question  in  difference  was  the  admissibility  in  evidence, 
upon  the  trial  of  the  prisoner,  of  statements  alleged  to  have 
been  made  by  him  on  his  examination  under  oath  at  the 
coroner's  inquest,  held  upon  the  body  of  the  deceased  after  it 
had  been  found,  which  was  a  considerable  time  subsequent  to 
the  killing.  The  evidence  connecting  him  with  the  crime, 
aside  from  his  alleged  confessions  to  members  of  his  family  and 
afterward  to  the  officers  having  him  in  custody,  was  circum- 
stantial, but  no  question  as  to  its  sufficiency  arises  here.  After 
the  finding  of  the  body  of  the  deceased,  the  defendant  was 
arrested,  without  warrant,  as  the  suspected  murderer.  While 
he  was  thus  in  custody,  the  coroner  impaneled  a  jury  and  held 
an  inquest,  and  the  defendant  was  called  as  a  witness  before 
the  inquest,  and  was  examined  by  the  district  attorney  and  by 
the  coroner.  The  prisoner  was  an  ignorant  Italian  laborer, 
unfamiliar  with  the  English  language.  He  was  unattended  by 
counsel,  and  it  does  not  appear  that  he  was  in  any  noianner  in- 
formed of  his  rights,  or  that  he  was  not  bound  to  answer 
questions  tending  to  criminate  him.  He  was  twice  examined ; 
on  the  first  occasion  the  examination  was  taken  by  questions 
put  either  by  the  district  attorney  or  by  tiie  coroner,  and  tne 
result  written  down  by  the  coroner,  who  then  read  the  evidence 
over  to  him,  line  by  line,  and  asked  him  if  he  understood  it 
and  if  it  was  the  truth,  and  he  said  it  Was,  and  ttie  coroner  then 
re-swore  him  to  the  deposition. 
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The  coroner  testifies  that  he  came  to  the  conclasion  that  the 
defendant  did  not  understand  English  well  enough  to  be 
examined ;  that  on  taking  the  evidence  which  was  signed  by 
him^-no  interpreter  was  used  ;  that  the  interpreter  was  used  on 
a  subsequent  day ;  that  the  defendant  made  no  corrections  or 
suggestions  while  the  deposition  was  being  read  to  him  ;  that 
he  (the  coroner)  became  satisfied,  after  taking  defendant's  tes- 
timony on  the  first  day,  that  it  ought  to  be  taken  through  an 
interpreter,  and  thought  they  might  get  it  a  little  better  and  a 
little  fuller. 

The  court  thereupon  reserved  its  decision  as  to  the  ad- 
missibility of  the  evidence  until  the  opening  of  the  court  on 
the  following  day. 

The  coroner  was  then  asked  various  questions  as  to  what 
the  defendant  had  stated  at  the  coroner^s  inquest,  as  to  his  having 
been  on  the  ground  where  the  body  of  the  deceased  was  found, 
as  to  where  he  had  last  seen  the  deceased  alive,  as  to  where 
deceasea  was  then  going,  whether  lie  was  alone,  as  to  the 
whereabouts  of  the  defendant  on  the  day  the  deceased  dis- 
appeared, as  to  threats  made  by  deceased  to  have  the  defend- 
ant arrested  for  marrying  the  daughter  of  deceased  while 
having  another  wife  living,  •  as  to  disputes  between  deceased 
and  defendant  on  that  subject,  and  other  questions  tjsnding  to 
establish  the  theory  of  the  prosecution  as  to  the  motive  of  the 
defendant  in  committing  the  murder.  Some  of  the  statements 
of  the  prisoner  on  his  examination,  as  testified  to  by  the 
coroner,  confirmed  the  theory  of  the  prosecution  as  to  the 
hostile  feeling  between  the  prisoner  and  the  deceased,  and  the 
quarrels  which  had  taken  place  between  them,  but  the  others 
were  denials  of  implicating  circumstances. 

Each  of  the  questions  thus  put  to  the  coroner,  as  to  what  the 
prisoner  had  testified  to,  was  specifically  objected  to.  The  ob- 
jections were  overruled  and  exceptions  duly  taken. 

The  deposition  taken  by  the  coroner,  as  before  stated,  was 
not  offered  in  evidence,  but  the  coroner  in  giving  his  testimony 
referred  to  it  to  refresh  his  recollection  with  respect  to  the  tes- 
timony given  by  the  defendant  on  the  inquest. 
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The  coroner  also  testified  that  a  club,  which  was  found  near 
the  body  of  deceased,  was  produced  at.  the  inquest,  before  the 
taking  of  testimony  began ;  that  the  defendant  had  then  been 
informed  that  he  was  charged  with  the  murder  of  deceased,  and 
on  the  production  of  the  club  exclaimed  "  me  no  kill  old  John 
with  that  club,"  and  appeared  nervous  and  excited. 

It  thus  appears  that  when  the  prisoner  was  called  upon  to 
make  his  statements  on  oath  before  the  coroner,  he  stood  in  the 
attitude  of  an  accused  person,  and  was  required  to  answer  for 
himself,  as  a  party,  and  not  as  a  mere  witness  to  aid  the  coroner 
in  investigating  the  cause  of  the  death  of  the  deceased.  The 
cause  of  death  was  evident.  The  body  had  been  examined, 
with  the  marks  of  violence  plainly  apparent ;  the  bruised  head, 
the  fractured  skull,  and  the  broken  club  lying  near  it  with  hair 
still  adhering  to  it.  It  was  evident  that  a  crime  had  been  com- 
mitted. From  the  time  that  a  felonious  homicide  was  estab- 
lished, the  proceedings  assumed  the  form  of  a  criminal  investi- 
gation. {Ilendrickaon  v.  People^  per  Gardiner,  J.,  10  N".  Y.  13, 
49.)  By  section  777  of  the  Code  of  Criminal  Procedure  it  be- 
came tlieduty  of  the  jnry,  if  the  death  was  occasioned  by  crimi- 
nal means,  to  find  who  was  guilty  thereof,  and  on  such  finding 
the  coroner  was  empowered  to  issue  his  warrant  for  the  arrest 
of  the  guilty  party,  if  not  already  in  custody.  From  that  time 
the  prisoner  occtipied  the  position  of  a  person  accused  of  crime, 
and  his  situation  was  similar  to  that  of  such  a  person  before  an 
examining  magistrate,  "and  although  the  tribunal  might  Be  dif- 
ferent, yet,  upon  principle,  his  rights  would  be  the  same  in  both 
cases"  (10  N.  Y.  48),  and  in  Teachout  v.  People  (41  N.  Y.  9). 
"Woodruff,  J.,  in  commenting  upon  the  case  of  MoMahon  v. 
People  (15  N.  Y.  384),  says :  *'  The  coroner  was  acting  substan- 
tially in  the  place  of  an  examining  magistrate,  and  the  fact  that 
the  prisoner  was  held  under  arrest  without  warrant,  could  not 
make  his  protection  against  such  an  inquisition  less  impera- 
tive ; "  and  at  page  12  the  same  learned  judge  says,  that  de- 
clarations made  under  examination,  with  such  a  cliarge  depend- 
ing, should  be  excluded  except  where  obedience  to  the  statutory 
precautions  is  observed. 
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The  admifisibility  of  examiDations  in  evidence  upon  the  trial 
of  the  offender,  has  been  pasfied  upon  in  many  English  cases, 
but  the  whole  subject  has  been  so  thoroughly  discussed  in  three 
eases  in  this  court  that  it  is  not  necessary  to  refer  pai*ticularly 
to  the  English  authorities.  In  Hendrickson  v.  People  (10 
N.  Y.  13)  the  wife  of  the  defendant  died  suddenly  in  the 
morning,  and  in  the  evening  of  the  same  day  a  coroner's  inquest 
was  held.  The  defendant  was  called  and  sworn  as  a  witness 
upon  the  inquest.  At  that  time  it  did  not  appear  that  any 
crime  had  been  committed,  or  that  the  defendant  had  been 
charged  with  any  crime,  or  even  suspected,  except  so  far  as  the 
nature  of  some  of  the  questions  asked  of  him  might  indicate 
such  a  suspicion.  On  his  subsequent  trial  on  an  indictment  for 
the  murder  of  his  wife,  the  statements  made  by  him  at  the 
coroner's  inquest  were  held  admissible,  on  the  ground  that  he 
was  not  .examined  as  a  party  charged  with  the  crime;  that  it 
had  not  appeared  even  that  a  crime  had  been  committed,  and 
that  he  had  simply  testified  as  a  witness  on  the  inquiry  as  to  the 
cause  of  the  death. 

In  People  v.  MoMahon  (15  N.  Y.  384)  the  defendant  was 
arrested  by  a  constable,  without  warrant,  on  a  charge  of  hav- 
ing murdered  his  wife.  The  constable  took  him  before  the 
coroner,  who  was  holding  an  inquest  on  the  body,  by  whom  he 
was  sworn  and  examined  as  a  witness.  It  was  held  that  the 
evidence  thus  given  was  not  admissible  on  the  prisoner's  trial 
for  the  murder,  and  his  conviction  was  reversed  upon  that 
ground.  In  the  judgment,  all  the  judges  who  heard  the  case 
concuiTed. 

The  next  case  is  Tectohout  v.  People  (41  N.  Y.  7).  In 
that  case  the  defendant  appeared  at  the  coroner's  inquest,  in 
pursuance  of  a  subpoena  to  testify,  and  voluntarily  attended. 
He  was  not  under  arrest,  but  was  informed  by  one  Dalley  that 
it  was  charged  that  his  wife  had  been  poisoned  and  that  he 
would  be  arrested  for  the  crime.  Before  he  was  sworn  he  was 
informed  by  the  coroner  that  there  were  rumors  that  his  wife 
came  to  her  death  by  foul  means  and  that  some  of  those  rumors 
implicated  him,  and  that  he  was  not  obliged  to  testify  unless  he 
SicKBLS  —  Vol.  LVIII.        28 
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chose.  He  said  lie  had  no  objection  to  telling  all  he  knew. 
The  learned  judge  delivering  the  opinion  preludes  it  by  a  ref- 
erence to  these  facts  as  showing  that  the  statements  made  were 
voluntary  in  every  legal  sense,  and  held  that  a  mere  conscious- 
ness of  being  suspected  of  a  crime  did  not  so  disqualify  him 
that  his  testimony,  in  other  respects  freely  and  voluntarily 
given,  before  the  coroner^  could  not  be  used  against  him  on  his 
trial  on  a  charge,  subsequently  made,  of  such  crime.  Oh  that 
ground  he  held  the  evidence  properly  admitted,  at  the  same 
time  referring  with  approval  to  the  McMahon  Case,  and 
distinctly  limiting  the  rule  of  exclusion  to  cases  within  its 
bounds. 

The  present  case  is  identical  in  all  its  essential  features  with 
the  McMahon  Case,  In  both  cases  the  prisoner  had  been 
arrested  without  warrant,  as  a  suspected  murderer.  While 
under  arrest  he  was  taken  by  the  officer  having  him  in  charge, 
before  the  coroner's  inquest,  and  examined  on  oath  as  to  cir- 
cumstances tending  to  connect  liim  with  the  crime.  The 
present  case  is  even  more  clear  than  the  McMahon  Case,  for 
here  the  homicide  had  been  shown  before  he  was  examined, 
the  prisoner  was  informed  that  he  was  charged  with  the  mur- 
der, the  alleged  instrument  of  death  was  produced,  and  the 
prisoner  was  interrogated  as  to  his  motive  for  the  alleged  kill- 
ing, his  whereabouts,  and  other  inculpating  matters. 

There  has  been  no  case  overruling  the  McMahon  Oa^e,  and 
we  are  not  referred  to  any  decision^  either  in  this  country  or  in 
England,  at  variance  with  it,  although  there  are  many  which 
sustain  it,  and  even  go  farther  in  the  direction  of  excluding  ex- 
aminations, under  oath,  before  a  magistrate,  of  persons  after- 
ward put  upon  trial  on  criminal  charges.  {Rex  v.  Lewia,  6 
0.  &  P.  161;  Rex  v.  Davis,  id.  177;  Wheatland's  Case,  8 
id.  238 ;  HavxrrtKs  Case,  4  id.  254,  note.)  The  court  at  Gen- 
eral Term  in  the  present  case  seem  to  regard  the  case  of  People 
V.  McOloin  (91 N.  Y.  241),  as  sustaining  the  course  pursued  by 
the  prosecution,  and  consequently  overruling  the  McMahon 
Case,  but  a  brief  examination  will  show  that  there  is  no  analogy 
between  the  two  cases.     The  case  of  McGloin  was  not  that  of 
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the  examination  of  a  prisoner  on  oath  before  a  magistrate 
before  whom  he  was  taken  involuntarily,  while  in  custody,  and 
interrogated  by  the  magistrate,  who,  to  all  appearance,  had 
j>ower  to  reqaire  him  to  answer,  but  it  was  a  clear  case  of  a  vol- 
untary confession.  The  prisoner  was  not  taken  before  any  mag- 
istrate. While  under  arrest  he  said  to  the  inspector  of  police, 
who  had  him  in  charge,  that  he  would  make  a  state^ient.  The 
inspector  then  said  he  would  send  for  Coroner  Herman  to  takeat. 
The  coroner  was  then  sent  for  and  came  to  police  head-quarters 
and  took  down  in  writing  the  confession  dictated  by  the  prisoner, 
the  coroner  asking  no  questions  and  not  acting  in  any  official 
capacity,  but  as  a  mere  amanuensis  to  take  down  the  confession 
and  prove  the  contents.  Whether  sworn  or  unsworn  is  imma- 
terial, as  the  confession  was  in  no  respect  compulsory,  but  was 
voluntarily  offered  by  the  prisoner.  It  was  not  taken  before 
a  magistrate  upon  a  judicial  investigation  against  the  person 
accused  of  the  commission  of  the  crime.  It  lacked  this  essen- 
tial element  of  the  McMahon  Caae^  and  is  in  no  respect  in 
conflict  with  it.  Section  395  of  the  Code  of  Criminal  Proced- 
ure is  also  referred  to  as  superseding  the  McMahon  Com. 
That  section  provides  that "  a  confession  of  a  defendant,  whether 
in  the  course  of  judicial  proceedinga  or  to  a  private  person,  can 
be  given  in  evidence  against  him,  unless  made  under  the 
influence  of  fear  produced  by  threats,  or  unless  madfe  upon  a  stip- 
ulation of  the  district  attorney  that  he  shall  not  be  prosecuted 
therefor."  The  rule  thus  established  is  founded  upon  the 
common-law  rule  on  the  subject  of  confessions,  but  is  much 
more  definite  and  stringent.  The  rule  as  laid  down  in  Haw- 
kins is  stated  to  be  that  ^^  a  confession  whether  made  under  an 
oflicial  examination  or  in  discourse  with  private  persons,  which 
is  obtained  from  a  defendant  either  by  the  flattery  of  hope  or 
by  the  impression  of  fear,  however  slightly  the  emotions  may 
be  implanted,  is  not  admissible  in  evidence."  By  the  section 
of  the  Code  quoted,  the  fear  which  is  required  to  exclude  the 
confession  must  be  a  fear  produced  by  threats,  and  the  hope 
must  be  based  upon  the  stipulation  of  the  district  attorney 
promising  immunity  from  prosecution  for  the  crime  confessed. 
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But  I  do  not  apprehend  that  this  provision  was  intended  to 
apply  to  any  but  voluntary  confessions,  or  to  change  the  stat- 
utory rules  relating  to  the  examination  of  prisoners  charged 
with  crime.  The  Criminal  Code  retains  the  provisions  of  the 
Eevised  Statutes  applicable  to  such  examinations,  which  pro- 
visions are  framed  with  reference  to  the  constitutional  provision 
that  no  person  shall  in  any  criminal  case  be  compelled  to  be  a 
witness  against  himself.     (Art.  1,  §  6.) 

In  all  the  cases  in  which  reference  has  been  made  to  the  sub- 
ject, it  seems  to  be  conceded  that  an  examination  of  a  person 
arrested  on  a  criminal  charge,  conducted  in  violation  of  the 
statutory  provisions,  would  not  be  admissible  in  evidence  against 
him  on  his  trial  for  the  oflfense.  To  take  a  prisoner  before  a 
magistrate,  swear  him,  subject  him  to  a  minute  interrogation 
as  to  the  circumstances  relied  upon  as  evidence  of  his  guilt, 
and  then  use  such  an  examination  on  his  trial,  would  be  a  de- 
parture from  our  system  of  criminal  jurisprudence  which  should 
not  be  tolerated,  and  whether  the  investigation  were  conducted 
before  a  committing  magistrate,  or  before  a  coroner's  jury,  could 
make  no  substantial  dLSerence,  provided  it  appeared  that  a 
homicide  had  been  committed,  and  the  prisoner  was  brought 
before  the  inquest  as  an  accused  person,  and  the  object  of  the 
inquisition  was  to  ascertain  his  guilt.  The  McMahon  Case  held 
distinctly  that  an  examination  thus  conducted  before  a  coroner's 
jury,  could  not  be  used  on  the  trial  of  the  prisoner,  and  after 
that  decision  has  stood  for  nearly  a  quarter  of  a  century  as  the 
law  of  the  State,  it  would  require,  for  the  purpose  of  over- 
ruling it,  something  much  more  definite  than  any  thing  that 
can  be  found  in  the  Penal  Code  or  the  Code  of  Criminal  Pro- 
cedure. There  is  nothing  indefinite  in  the  doctrine  of  that 
case  as  defined  and  limited  in  the  Teachavit  Case^noT  am  I  able 
to  see  that  an  adherence  to  it  would  in  any  way  embarrass  the 
administration  of  criminal  justice  in  this  State,  while  on  the 
other  hand  it  is  not  difficult  to  see  that  a  departure  from  it 
would  be  subversive  of  some  of  the  fundamental  principles  of 
our  criminal  jurisprudence.  Nor  is  there  any  thing  in  the  ex- 
dusion  of  such  evidence  inconsistent  with  section  895  of  the 
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Clode.  The  evidence  sought  to  be  excluded  is  not  a  cohfession, 
certainly  not  a  voluntary  confession,  but  an  official  examination 
on  oath,  of  the  prisoner  while  in  custody,  in  which,  although 
he  admits  some  facts  in  regard  to  the  relations  between  him 
and  the  deceased,  he  denies  all  knowledge  of  the  crime,  he 
denies  having  seen  the  deceased  after  he  saw  him  on  the 
railroad  track  on  the  day  when  he  left  his  home,  and  he  de- 
nies ever  having  been  on  the  ground  where  the  body  was 
found.  These  denials  were  much  more  important  to  the  prose- 
cution than  any  of  the  admissions  contained  in  the  examination, 
for  they  were  met  by  the  evidence  of  the  prisoner's  subsequent 
admissions  to  Sheriff  Brown,  which,  if  true,  showed  that  his 
previous  statements  under  oath  before  the  coroner's  inquest 
were  false.  This  mode  of  examining  and  involving  a  prisoner 
arrested  on  a  charge  of  crime  is  not  sanctioned  by  the  provis- 
ion of  section  395  of  the  Penal  Code,  which  declares  volun- 
tary confessions  made  "  in  the  course  of  judicial  proceedings  " 
admissible  in  evidence.  Those  words  do  not  necessarily  refer 
to  a  judicial  examination  of  the  prisoner  on  the  subject  of  the 
charge  made  against  him.  The  object  of  section  395  is  to  de- 
clare what  confessions  shall  be  deemed  voluntary,  and  therefore 
admissible,  whether  made  out  of  court  to  a  private  person,  or 
in  court,  or  in  the  course  of  any  judicial  proceeding  between 
any  parties.  The  examination  of  a  prisoner  on  oath  before  a 
magistrate,  on  the  subject  of  the  charge  made  against  him,  is 
condemned  in  the  McMahmi  Case^  and  those  upon  which  it 
rests,  in  the  Teachout  Vase^  and  by  the  statutes  which  prohibit 
such  examinations.  (Code  of  Crira.  Pro.,  §§  188,  196,  198  ; 
2  R.  S.  708,  §§  14,  15,  16.) 

The  three  cases  which  have  been  cited,  the  Hendrickson 
CasCj  the  McMahon  Case^  and  the  Tedchout  Case^  draw  the  line 
sharply,  and  define  clearly  in  what  cases  the  testimony  of  a 
witness  examined  before  a  coroner's  inquest  can  be  used  on 
his  subsequent  trial,  and  in  what  cases  it  cannot.  When  a  cor- 
oner's inquest  is  held  before  it  has  been  ascertained  that  a  crime 
has  been  committed,  or  before  any  person  has  been  arrested 
charged  with  the  crime,  and  a  witness  is  called  and  sworn  be- 
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fore  the  coroner's  jury,  the  testimony  of  that  witness,  should 
he  afterward  be  charged  with  the  crime,  may  be  used  agamst 
hitn  on  his  trial,  and  the  mere  fact  that  at  the  time  of  his  exam- 
ination  he  was  aware  that  a  crime  was  suspected,  and  that  he 
was  suspected  of  being  the  criminal,  will  not  prevent  his  being 
regarded  as  a  mere  witness,  whose  testimony  may  be  after- 
ward given  in  evidence  against  himself.  If  he  desires  to  pro- 
tect himself  he  must  claim  his  privilege.  But  if,  at  the  time 
of  his  examination,  it  appears  that  a  crime  has  been  committed 
and  that  he  is  in  custody  as  the  supposed  criminal,  he  is  not  re- 
garded merely  as  a  witness,  but  as  a  party  accused,  called  be- 
fore a  tribunal  vested  with  power  to  investigate  preliminarily 
the  question  of  his  gtiilt,  and  he  is  to  be  treated  in  the  same 
manner  as  if  brought  before  a  committing  magistrate,  and  an 
examination  not  taken  in  conformity  with  the  statute  cannot 
be  used   against   him   on  his  trial  for  the  offense. 

On  this  ground  the  judgment  should  be  reversed  and  a 
new  trial  ordered. 

All  concur,  except  Kugeb,  Oh.  J.,  and  Eabl,  J.,  dissenting. 

Judgment  reversed. 


ioTaSI         Geobge  W.  Conselyea  et  al.,  Executors,  etc.,  Bespondenfs,  v. 


Dudley  Blanchard  et  aL,  Appellants. 

Defendants  S.'  and  V.  A.  entered  into  a  contract  with  the  counties  of  K.  and 
Q.  to  build  a  swing  bridge  with  the  B.  &  O'R.  patent  turn-table.  The 
contract  provided  that  in  case  of  default  on  the  part  of  the  contractom,  the 
joint  committee  of  the  two  counties  could  take  charge  of  and  finish  the 
work,  deducting  the  expenditures  from  the  contract-price.  The  contractors 
entered  into  a  contract  with  B.  &  O'R.,  the  patentees  to  famish 
one  of  their  turn-tables.  S.  &  V.  A.  failed  to  perform  their  con- 
tract and  refused  further  performance.  B.  h  O'R.  wore  readj  and 
willing  to  perform,  but  were  prevented  from  so  doing  hj  the  default  of 
S.  &  V.  A.  The  joint  committee  took  charge  of  the  work,  bat  B.  & 
O'H.  refused  to  furnish  the  turn-table,  unless  the  committee  assumed  pay- 
ment therefor.  Thereupon  an  agreement  was  made  between  the  com- 
mittee and  B.  &  O'R.,  by  which  the  latter  agreed  to  and  did,  in  reliance 
upon  the  contract,  furnish  the  turn-table  and  complete  the  work,  the* 
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ooanties  agreeing  to  paj  them  the  contract-price  therefor,  which  was  set 
apart  out  of  the  sum  agreed  to  be  paid  to  S.  &  V.  A.,  who  were  to  re- 
oeive  the  balance.  After  S.  &  V.  A.  had  bo  made  default,  they 
execated  to  plaintifiTs  testator  orders  upon  the  treasurer  of  the 
oounty  of  E.,  which  amounted  to  equitable  assignments,  to  the  amount  of 
$1,550,  which  were  filed,  and  thereafter  a  similar  order  to  defendants  D. 
&  B.  for  $1,000,  and  subsequent  to  this  an  order  to  B.  &  O'R.  for  $1,250, 
one-half  the  contract-price  for  the  turn-table.  In  an  action  to  determine 
the  priority  of  liens,  ?ield,  that  B.  &  O'R.  were  entitled  to  a  preference; 
that  the  fact  that  the  orders  were  given  did  not  deprive  the  counties  of 
the  right  to  take  any  action  in  good  faith  which  they  deemed  proper  and 
necessary  to  secure  performance  of  the  contract  and  protect  their  interest; 
that  the  $2,500  never  became  payable  to  S.  &  V.  A.,  but  only  to  B.  & 
O'R.  under  the  new  agreement,  and  so  that  the  other  orders  never  ap- 
plied or  attached  thereto;  also,  that  it  was  immaterial  that  the  bill  against 
the  counties  was  made  out  and  audited  in  the  name  of  S.  &  V.  A. 
Alaoheld,  that,  as  between  plaintiffs  and  D.  &  B.,the  former  were  entitled 
to  the  preference,  and  this  without  regard  to  the  question  as  to  whether 
the  moneys  paid  for  the  orders  were  used  in  the  construction  of  the  bridge 
or  had  any  relation  thereto;  that  it  was  sufficient  that  plaintiffs'  orders- 
were  first  given  and  were  founded  on  a  sufficient  consideration  ;  also,  that 
it  was  insufficient  to  give  D.  &  B.  the  preference  that  when  they  fur- 
nished materials  for  the  bridge/to  pay  for  which  the  order  was  given,  S. 
&  V.  A.  promised  to  pay  them  out  of  the  money  which  should  become 
dne  to  them;  that  such  a  promise  did  not  operate  as  an  equitable  assign- 
mentor  give  an  equitable  lien  on  the  fund. 

(Argued  June  14,  1886;  decided  October  5,  1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the!  seccmd  judicial  department,  entered  upon  an  order 
made  February  10,  1886,  which  affirmed  a  judgment  in  favor 
of  plaintiff,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

On  the  11th  day  of  December,  1880,  the  defendants  Swift 
&  Van  Aken  entered  into  a  contract  with  the  counties  of 
Kings  and  Queens  to  build  a  swing-bridge  over  Newton  creek,, 
which  separates  those  counties.  The  contract-price  was  $7,800, 
one-half  of  which  was  to  be  paid  by  each  county.  The  turn- 
table of  the  bridge  was  to  be  the  Blanchard  &  O'Rourke 
patent  turn-table.  The  contract  also  contained  the  follow- 
ing provision :  "Should  at  any  time  during  the  progress  of  the 
work  the  engineer  be  of  the  opiniou  that  the  work  is  being  un* 
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necessarily  or  unreasonably  delayed,  or  that  the  contractor  is 
vsdllf  uUy  violating  any  of  the  conditions  of  this  specification,  and 
shall  certify  so  in  writing,  then  the  committee  shall  have  the 
power  to  notify  the  contractor  to  discontinue  all  work  or  any 
part  thereof  under  this  contract.  And  thereupon  the  said  con- 
tractor shall  discontinue  said  work  or  such  part  thereof  as  the 
engineer  shall  designate,  and  the  committee  shall  thereupon 
have  the  power  to  purchase,  by  contract,  or  otherwise,  as  they 
may  deem  advisable,  such  quantity  of  material  and  to  employ 
such  labor  and  to  use  such  material  as  they  may  find  upon  the 
Une  of  such  work  and  to  do  any  work  that  may  be  necessary 
to  fulfill  this  contract,  or  such  part  thereof  as  may  be  deemed 
necessary  and  to  charge  the  cost  of  such  labor  and  material  to 
the  contractor,  and  the  expense  so  charged  shall  be  deducted 
out  of  such  moneys  as  may  be  then  due,  or  at  any  time  there- 
after become  due,  the  contractor  under  this  contract." 

Swift  &  Van  Aken  entered  upon  the  performance  of  the 
contract,  and  after  they  had  made  some  progress  therewith 
they  were  paid  by  the  two  counties  $3,000.  Afterward,  before 
the  completion  of  the  contract,  they  gave  orders  upon  the 
county  treasurer  of  Kings  county,  sufficient  in  form  to  operate 
as  equitable  assignments,  which  orders  were  dated  an(f  filed  at 
the  times  mentioned  below :  To  William  Conselyea  for  $950, 
dated  Oct.  8,  and  tiled  Oct.  10,  1881;  to  the  same  for  $600, 
dated  Oct.  11,  and  filed  Oct.  15,  1881;  to  Drew  &  Bucki, 
for  $1,000,  dated  and  filed  Oct.  20,  1881 ;  to  Blanchard  & 
O'Rourke  for  $1,250,  dated  Dec.  28,  and  filed  Dec.  29,  1881. 

Thereafter  the  bridge  was  completed  and  accepted  by  the 
two  counties  and  the  sum  of  $4,000  remained  due  from  them 
for  the  construction  thereof,  one-half  thereof  from  each  county. 
The  county  treasurer  of  Kings-  county  was  willing  and  ready 
to  pay  the  $2,000  to  the  persons  entitled  thereto.  ' 

This  action  was  commenced  in  May,  1882,  by  William  Con- 
selyea, since  deceased,  and  the  plaintiff  claimed  priority  of  pay- 
ment out  of  the  sum  of  $2,000,  due  from  Kings  county,  for 
the  reason  that  his  orders  bore  the  earliest  dates  and  were  first 
filed  with  the  county  treasurer ;  and  he  prayed  judgment  that 
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the  county  treasurer  be  restraiued  from  paying  any  part  of 
the  sum  to  either  of  the  other  defendants,  and  tliat  he  be 
ordered  first  to  pay  the  sum  of  $1,550,  the  amount  of  his  two 
orders,  to  him. 

The  defendants,  the  firms  of  Blanchard  &  O'Rourke  and 
Drew  &  Bucki,  both  answered,  each  claiming  priority  of  pay- 
ment out  of  the  fund  in  the  hands  of  the  county  treasurer. 

The  trial  court  ordered  judgment  that  Blanchard  &  O'Rourke 
be  first  paid  the  sum  of  |250  out  of  the  fund ;  that  the  plain- 
tiflfs,  who  had  been  substituted  in  the  place  of  William  Consel- 
yea,  deceased,  be  next  paid  the  sum  of  $1,550,  and  that  tho 
balance  of  $2,000  be  paid  to  Difew  &  Bucki. 

Further  facts  appear  in  the  opinion. 

James  Troy  for  appellants  Blanchard  &  O'Eourke.  Blanch- 
ard &  CyKourke  were  not  in  default,  because  they  were  ob- 
structed in  performing  their  work  by  Swift  &  Van  Aken. 
{Weeks  v  LitOsj  11  Abb.  K  C.  415;  Stewart  v.  JSetel- 
tor,  36  N.  Y.  388  ;  EcmeUy.  Oould,  2  0.  A.  D.  418.)  When 
Swift  &  Van  Aken  refused  absolutely  to  proceed  further  with 
their  contract,  upon  the  performance  of  which  the  contract 
of  Blanchard  &  O'Kourke  depended,  the  latter,  acting  on 
this  violation,  rescinded  the  contract  on  their  part,  and  such 
rescission  was  in  fact  and  in  law  an  end  of  the  contract  between 
Blanchard  &  O'Rourke  and  Swift  &  Van  Aken,  and  neither 
party  thereafter  could  sue  the  other  thereon.  {Bigler  v.  Mor- 
gan,  77  J!f.  T.  312;  MiyrHs  v.  Rexford,  18  id.  657 ;  Battle  v. 
Rochester  G,  £k.j  3  id.  88 ;  Murray  v.  Rarway^  56  id.  336  ; 
Bowen  v.  Ma7idemUe,  95  id.  337.)  The  consent  of  Swift  & 
Van  Aken  given  to  the  joint  board,  who  represented  the 
counties,  that  Blanchard  &  O'Kourke  should  be  paid,  was 
entirely  independent  of  the  arrangement  between  the  counties 
and  Blanchard  &  O'Rourke,  and  was  for  the  protection  of 
the  counties  mainly.  Blanchard  &  O'Rourke  having  performed 
their  contract  with  the  counties  are  entitled  to  be  paid.  (Gal- 
lagher V.  MoAols,  17  Abb.  337 ;  S.  G.,  60  N.  Y.  438 ;  D^lin 
V.  Woodgate^  34  Barb.  252 ;  Tollman  v.  Bressler,  64  id.  360. 
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Tunis  G.  Bergen  for  appellants  Drew  &  B  ucki.  The  drawee 
in  this  case  being  a  public  officer,  a  formal  acceptance  was  not 
necessary^  but  from  the  time  of  filing,  the  treasurer  became  the 
trustee  for  the  payee.  {People  v.  Compi/roUer^  77  N.  T.  48  ; 
RM  V.  BufcUoy  1  Keyes,  193  ;  Meld  v.  MayoTy  etc.,  2  Seld. 
179.)  In  cases  of  valuable  consideration  and  equal  equities  be- 
tween the  different  claimants  for  the  same  fund  in  equity, 
priority  of  time  should  govern.  (Alger  v.  Sootty  64  N.  T.  14 ; 
TaUma/n  v.  Hoeyy  89  id.  537 ;  Pomeroy's  Eq.  Jur.  455.)  On 
grounds  of  public  policy  the  courts  should  protect  those  who 
render  such  service  as  against  those  who  simply  buy  an  order 
on  such  a  fund.  {Blisa  v.  Lavn^enoey  68  N.  T.  442 ;  Stover  v. 
Eydeshehnery  3  Keyes,  620.) 

e/.  Stewart  Boss  for  respondents.  The  orders  delivered  to 
plaintiff's  testator  by  the  defendants  Swift  &  Van  Aken,  for  a 
valuable  consideration,  were  assignments  pro  tanto  of  the  fund 
to  which  they  referred,  and,  after  the  orders  were  filed 
with  the  county  treasurer,  he  was  bound  to  apply  the  fund 
as  it  accrued  to  the  payment  of  the  orders  and  to  no 
other  purpose.  {Brills  v.  TvMey  81  N.  T.  454 ;  PeopUy 
ex  rd.  DammMy  v.  Compi/roUery  77  id.  45  ;  AtCy-QerCl  v.  Z. 
Ins.  Co.y  71  id.  325 ;  Munger  v.  Shcmnony  16  id.  251 ;  Pa/rhsr 
V.  Syracusey  31  id.  376  ;  Muir  v.  Sohmohy  3  Hill,  228  ;  Oreen^ 
tree  v.  BosenstocJcy  61  N.  Y.  583  ;  French  v.  M.  <&  T.  Bk.y  76 
id.  352.)  To  constitute  a  valid  parol  assignment  of  a  chose  in 
action  there  must  be  a  delivery  of  the  thing  assigned.  (1 
Pars,  on  Cont.  228,  229  ;  Hooker  v.  Eagle  Bk.y  30  K  Y.  87.) 
A  valid  consideration  is  required  by  the  authorities  to  give 
validity  to  an  equitable  assignment.  {Tdllmcm  v.  Hoeyy  84  N. 
Y.  539  ;  Jones  v.  Mayory  eto.y  90  id.  387.) 

Eabl,  J.  The  only  claim  the  plaintiffs  have  to  share  in  the 
fund  in  controversy  and  to  have  priority  therein  is  based 
upon  the  two  orders  taken  by  their  testator,  for  the  first  of  which 
he  paid  $850,  and  for  the  second  of  which  he  paid  $596.  There 
was  no  evidence  that  the  money  thus  advanced  bore  any  rela- 
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tion  to,  or  had  any  connection  with,  the  bridge  or  its  ei'ection, 
and  the  plaintiJSEs  claim  priority  of  payment  solely  on  the 
ground  that  these  orders  are  prior  in  date  to  the  other  orders. 
Blanchard  &  O'Rourke  base  their  claim  to  priority  of  pay- 
ment upon  facts  found  by  the  judge  at  Special  Term  as  follows : 
They  were  the  owners  of  a  certain  patent  for  the  construction 
of  bridge  turn-tables,  which  were  known  and  designated  as 
'^Blanchard  <fe  O'Rourke  patent  turn-tables,"  and  as  such 
patentees  they  had  the  exclusive  right  to  construct  and  use 
such  turn-tables  j  and  Swift  &  Van  Aken  by  their  contract 
with  the  two  counties  were  bound  to  furnish  such  a  turn-table. 
For  the  purpose  of  performing  their  contract  with  the  counties, 
Swift  &  Van  Aken  entered  into  contract  with  Blanch- 
ard &  O'Rourke  to  furnish,  supply  and  erect  one  of 
these  turn-tables  for  the  price  of  $2,500,  $2,000  of  which 
was  to  be  paid  when  the  turn-table  should  be  complete,  in 
running  order  and  accepted  as  such,  and  the  balance  of 
$500,  when  the  bridge  should  be  accepted  by  the  counties. 
By  the  contract  of  Swift  &  Van  Aken  with  the  counties 
it  was  provided  that  the  work  on  the  bridge  should  be  com- 
menced within  ten  days  and  finislied  within  sixty  days  after  the 
completion  and  delivery  of  the  central  pier,  and  if  there  was 
delay  beyond  that  time,  they  agreed  to  pay  as  liquidated  dam- 
ages to  the  counties,  the  sum  of  $50  per  day  for  every  day  of 
such  delay,  the  amount  to  be  retained  from  the  contract-price 
stipulated  to  be  paid  by  the  counties.  By  the  contract  between 
Swift  &  Van  Aken,  and  Blanchard  &  O'Rourke,  it  was  pro- 
vided that  the  turn-table  should  be  completed  within  the  time 
specified  for  the  completion  of  the  bridge.  After  the  making 
of  the  two  contracts  mentioned,  and  in  or  about  the  month  of 
July,  1881,  the  central  pier  for  the  bridge  having  been  com- 
pleted and  delivered.  Swift  &  Van  Aken  entered  upon  the  per- 
formance of  their  contract,  and  in  that  month,  after  doing  some 
work  thereon,  they  refused  to  proceed  further  under  their  con- 
tract until  a  payment  was  made  to  them  which  they  were  not 
entitled  to,  as  the  engineer  in  charge  on  behalf  of  the  counties  re- 
fused to  certify  therefor ;  whereupon  the  joint  committee  of  the 
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two  counties,  duly  authorized  thereto,  took  entire  charge  of  the 
supervision  of  the  work,  and  the  engineer  ceased  to  act  further; 
and  the  committee  on  the  twenty-first  day  of  July,  for  the 
purpose  of  inducing  Swift  &  Van  Aken  to  proceed  with  the 
work,  although  nothing  was  actually  due  them  under  the  con- 
tract, reported  a  resolution  to  the  boards  of  supervisors  of  the 
two  counties  recommending  a  payment  of  $3,000  to  them  on 
their  contract,  which  sum  was  paid  on  such  recommendation  by 
the  counties.  On  the  reporting  of  such  recommendation  by 
the  committee,  Swift  &  Van  Aken  resumed  work  on  the  bridge, 
and  on  the  passage  of  the  resolution  to  make  the  payment 
recommended  they  again  ceased  work.  When  such  sum  was 
paid  to  them  they  again  resumed  work  on  the  bridge,  and  im- 
mediately thereafter  again  ceased  work  and  left  the  bridge  an- 
finished  and  thereafter  absolutely  failed  and  refused  to  proceed 
any  further  with  the  work  or  to  complete  their  contract. 
Blanchard  &  O'Kourke  duly  proceeded  with  the  erection  of 
the  turn-table  and  performed  their  contract  in  respect  thereto, 
so  far  as  the  condition  of  the  work  to  be  performed  by  Swift 
&  Van  Aken  permitted;  but  they  were  unable  to  fully  com- 
plete and  erect  the  turn-table  for  the  reason  that  Swift  &  Van 
Aken  had  not,  when  they  ceased  to  work,  progressed  to  an  ex- 
tent suflBcient  to  enable  them  to  complete  the  same  or  further 
proceed  therewith.  Although  they  repeatedly  demanded  and 
required  Swift  &  Van  Aken  to  proceed  with  the  erection  of  the 
bridge  so  as  to  permit  them  to  proceed  with  the  erection  of  the 
turn-table,  they  continually  refused  so  to  do,  and  in  violation  of 
their  contract,  hindered,  delayed  and  prevented  them  from  fin- 
ishing the  turn-table  and  completing  theit  contract  Swift  & 
Van  Aken  were  thus  in  default  from  July  to  October,  1881, 
and  Blanchard  &  O'Kourke  were  not,  at  any  time,  in  default. 
In  the  month  of  October,  while  Swift  &  Van  Aken  were  thus 
in  default,  there  was  a  meeting  of  the  jointj  committee  at  which 
Swift  &  Van  Aken  refused  further  to  perform  their  contract 
and  declared  their  inability  so  to  do,  and  their  intention  abso- 
lutely to  abandon  the  performance  thereof.  Whereupon  Blanch- 
ard &  O'Kourke  notified  the  committee  that  they  would  not 
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proceed  with  the  building  of  the  turn  table,  unless  payment  of 
the  amount  which  they  were  to  receive  therefor  should  be  as- 
sumed by  the  committee  and  thus  secured  to  them ;  and  they  be- 
ing then  and  there  in  possession  of  the  work  and  material  already 
used  by  them  in  the  building  of  the  turn-table  so  far  as  the  same 
had  progressed,  declared  their  intention,  unless  so  secured,  to  re- 
move the  materials  and  not  to  furnish  the  counties  with  the  turn- 
table or  to  permit  the  construction  or  use  thereof.  Whereupon 
the  committee  having  full  power  and  authority  so  to  do  re- 
quested them  to  erect  the  turn-table,  and  promised  and  agreed 
that  on  the  completion  thereof  the  counties  would  pay  them 
the  sum  of  $2,500 ;  and  then  and  there,  with  the  consent  and 
concnrrence  of  Swift  &  Van  Aken,  that  sum  was  reserved,  set 
apart,  assigned  and  appropnated  from  the  amount  still  unpaid  to 
Swift  &  Van  Aken  under  their  contract  with  the  counties  to 
and  for  the  payment  of  Blanchard  &  O'Eourke  on  the  comple- 
tion of  the  turn-table  ;  and  the  boards  of  supervisors  of  the  two 
counties  thereafter  duly  ratified  the  agreement.  Blanchard  & 
O'Rourke,  relying  upon  the  agreement  thereupon  agreed  to 
proceed  with  the  work,  and  did  accordingly  thereafter  finish 
and  complete  the  same.  Swift  &  Van  Aken  did  not  there- 
after proceed  with  the  contract  with  the  counties  and  no 
money  ever  fell  due  to  them  thereunder  except  as  hereinafter 
stated.  Blanchard  &  O'Rourke  with  the  consent  of  Swift  & 
Van  Aken  finished  the  contract  of  the  latter  with  the  counties 
and  permitted  them  to  have  the  ultimate  benefit  thereof  and 
to  receive  the  amount  unpaid  on  the  contract  after  first  deduct- 
ing the  amount  of  $2,500  so  appropriated,  assigned  and  set 
apart  for  paying  for  the  turn-table.  On  the  29th  day  of  De- 
cember, 1881,  the  committee,  in  pursuance  of  the  agreement  to 
pay  Blanchard  &  O'Rourke  for  the  turn-table  on  the  comple- 
tion thereof,  and  for  the  purpose  of  carrying  out  the  agreement, 
duly  certified  to  the  boards  of  supervisors  that  the  sum  of 
$5,000  was  due  to  Swift  &  Van  Aken  on  account  of  their  con- 
tract, one-half  thereof  payable  by  each  county ;  that  $1,250  oi 
the  same  was  to  be  paid  by  each  county  to  Blanchard  & 
O'Rourke  before  any  other  sum  should  be  paid  to  any  other 
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person,  and  that  the  balance,  $750,  was  to  be  paid  by  each 
county  to  Swift  &  Van  Aken.  The  boards  of  supervisors  sev- 
erally adopted  resolutions  of  the  same  tenor  and  effect.  On  the 
twenty-eighth  day  of  December,  Swift  &  Van  Aken  delivered  to 
Blanchard  &  O'Rourke  an  order  on  the  treasurer  of  Kings 
county  requesting  him  to  pay  them  the  sum  of  $1,250  out  of 
any  moneys  due  or  to  grow  due  on  their  contract, which  order  was 
filed  wfth  the  treasurer  on  the  next  day.  That  order  was  so 
given  in  furtherance  of  the  agreement  made  between  the 
joint  committee  and  Blanchard  &  O'Kourke  with  the  consent 
and  concurrence  of  Swift  &  Yan  Aken,  and  it  and  the  bill 
presented  therewith,  and  the  auditing  thereof  and  other  pro- 
ceedings in  relation  thereto  were  resorted  to  and  had  in 
compliance  with  the  agreement,  and  were  mere  matters  of  form 
resorted  to  and  adopted  for  the  purpose  of  obtaining  the 
money  in  the  usual  and  most  expeditious  way  under  the  agree- 
ment and  not  otherwise,  and  were  in  no  way  intended  to  im- 
pair the  rights  of  Blanchard  &  O'Rourke  to  the  money  under 
the  agreement. 

The  trial  judge  not  only  found  the  foregoing  facts,  but  he 
also  found  as  conclusions  of  law,  that  there  was  nothing  due 
to  Swift  &  Van  Aken  from  the  counties  under  their  contract 
with  them  at  the  time  they  gave  any  of  the  orders  involved  in 
this  action  ;  that  the  counties  and  Swift  &  Van  Aken  had  the 
legal  right,  at  any  time  during  the  existence  of  the  contract  be- 
tween them,  to  alter,  modify  or  change  the  same  in  any  way, 
provided  it  was  done  in  good  faith  and  without  intent  to  de- 
fraud ;  that  the  agreement  made  between  the  committee  and 
Blanchard  &  O'Rourke  and  Swift  &  Van  Aken  was  made  in 
good  faith  and  for  the  best  interest  of  the  counties  and  of  the 
other  parties  thereto,  and  was  in  all  respects  a  valid  and  essen- 
tially necessary  change  and  modification  of  the  original  contract ; 
that  at  the  time  of  making  such  change  and  modification  of  the 
contract.  Swift  <fe  Van  Aken  were  in  default  in  performance 
thereof,  and  then  and  there  refused  to  proceed  therewith  or 
further  to  perform  the  same  ;  that  such  refusal  and  the  consent 
of  Swift  &  Van  Aken  then  given  to  the  agreement  between 
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the  comities  and  Blanchard  &  O'Rourke  were  a  waiver  of  the 
notice  required  to  be  given  to  Swift  &  Van  Aken  under  their 
contract  on  their  failure  to  proceed  therewith  with  reasonable 
diligence ;  that  on  such  refusal  and  waiver  the  committee  had 
the  right  and  power,  on  behalf  of  the  counties  and  under  the 
contract  between  them  and  Swift  &  Yan  Aken,  to  proceed 
with  and  procure  the  erection  of  the  turn-table  and  charge  the 
expense  thereof  to  Swift  &  Van  Aken  and  deduct  such  expense 
from  the  moneys  yet  unpaid  on  the  contract ;  that  Swift  & 
Van  Aken  unreasonably  hindered,  delayed  and  prevented 
Blanchard  &  O'Bourke  in  the  erection  and  completion  of  the 
turn-table  in  violation  of  the  contract  between  them;  that 
Blanchard  &  O'Bourke  did  not  at  any  time  or  in  any  way  vio- 
late the  terms  of  such  contract ;  that  on  such  violation  of  the 
contract  by  Swift  &  Van  Aken,  Blanchard  &  O'Bourke  had 
the  legal  right  to  abandon  their  contract  and  absolutely  refuse 
to  proceed  further  therewith,  and  also  to  remove  and  retain 
such  materials  as  were  still  undelivered  by  them  and  were  in 
their  possession  or  under  their  control,  and  refuse  to  permit  the 
further  construction  or  the  use  of  their  patent  turn-table ;  that 
without  such  turn-table  the  bridge  could  not  be  built  or  used  as 
planned  and  projected;  that  Blanchard  &  O'Bourke  had  the 
right  to  make  the  agreement  above  mentioned  with  the  coun- 
ties, and  the  agreement  was  ratified  and  confirmed  and  was  in 
all  respects  valid  and  binding  on  the  counties  and  on  Blanchard 
&  O'Bourke,  and  was  and  is  unaffected  by  the  former  contract , 
between  them  and  Swift  &  Van  Aken. 

If  some  findings  of  fact  are  more  favorable  to  Blanchard  & 
O'Bourke  than  others,  they  have  the  right  upon  this  appeal  to 
claim  the  benefit  of  those  which  are  most  favorable  to  them, 
and  so  we  have  repeatedly  held.  {Sohwinger  v.  Raymond^  83 
N.  Y.  191 ;  Bonnell  v.  Oriswold,  89  id.  122.) 

It  is  impossible  for  us  to  perceive  how,  upon  the  facts  found, 
a  condnsion  adverse  to  the  claim  of  Blanchard  &  O'Bourke  can 
legally  or  justly  be  reached. 

The  orders  taken  by  Oonselyea  and  by  Drew  <fe  Bucki  did 
not  operate  as  assignments  of  any  money  then  due,  as  none  was 


232  GoNSELYEA  et  al.  v.  Blanohabd  et  al.  [Oct, 

Opinion  of  the  Court,  per  Earl,  J. 

then  dae  under  the  contract.  They  operated  as  assignmentB  of 
money  which  was  expected  to  become  dae,  and  which  might 
become  due  under  the  contract.  If  after  they  were  given,  by 
the  default  of  Swift  &  Van  Aken,  or,  by  force  of  provisions 
contained  in  the  contract,  no  money  should  become  due  to 
Swift  &  Van  Aken,  the  orders  would  become  inoperative. 
The  fact  that  the  orders  were  given  did  not  deprive  the  coun- 
ties of  the  right  to  take  any  action  in  good  faith  under  the  con- 
tract which  they  deemed  proper  and  necessary  to  secure  its 
performance  and  to  protect  their  interests.  The  orders  did 
not  bind  them  except  as  to  payments  which  might  become  due 
to  Swift  &  Van  Aken  under  the  contract. 

Before  any  money  was  earned  or  paid  under  the  contract  and 
before  the  orders  were  given,  the  engineer  employed  by  the 
counties  was  discharged,  and  the  joint  committee  assumed  the 
supervision  and  direction  of  the  work  under  the  contract,  and 
by  the  consent  of  Swift  &  Van  Aken  were  substituted  in  his 
stead.  After  Swift  &  Van  Aken  had  for  some  time  been  in 
default  in  their  performance  of  the  contract,  they  declared 
their  inability  to  further  perform,  and  absolutely  refused  further 
performance.  Then  the  counties  had  the  right  to  make  any 
arrangements  they  could  for  the  completion  of  the  bridge  and  de- 
duct the  expenses  to  which  they  should  be  subjected  from  the 
price  stipulated  in  the  contract.  With  the  assent  of  Swift  &  Van 
Aken  they  agreed  with  Blanchard  &  O'Roarke  that  they  should 
complete  the  bridge,  and  that  if  they  would  do  so  they  would 
pay  them  the  $2,500  which  they  were  to  have  for  the  tuVn- 
table.  At  that  time  Blanchard  &  O'Rourke  were  absolved 
from  further  performance,  and  they  had  the  right  to  remove 
all  their  materials,  and  thus  the  bndge  could  not  have  been 
completed  as  planned.  Belying  upon  the  promise  of  the  coun- 
ties they  resumed  work,  completed  the  contract  of  Swift  & 
Van  Aken  and  their  own  contract,  and  gave  the  counties 
the  benefit  of  their  patent  turn-table.  The  $2,500  never 
became  payable  to  Swift  &  Van  Aken,  but  became  pay- 
able only  under  the  new  agreement,  and  thus  the  orders  given 
to  Oonselyea  and  to  Drew  <fe  Bncki  never  applied  or  attached 
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thereto.  The  effect  of  the  agreement  was  to  procure  the  per- 
formance of  Swift  &  Van  Aken's  contract,  but  at  an  expense 
to  the  counties  of  the  $2,500  which  they  agreed  to  pay  and 
were  bound  to  pay,  and  which  they  could  deduQt  from  the  con- 
tract-price. It  matters  not  what  form  the  subsequent  transac- 
tions between  the  counties  and  Swift  &  Yan  Aken  took. 
The  order  was  given  to  Blanchard  &  O'Rourke,  and  the  bill 
against  the  counties  was  made  out  and  audited  in  the  name  of 
Swift  &  Van  Aken ;  but  all  this  was  done  to  carry  out  the 
new  agreement  which  had  been  made,  and  without  any  intent 
to  affect  in  any  way  the  rights  of  Blanchard  <fe  O'Rourke 
thereunder. 

The  court  below  held  that  Blanchard  &  O'Rourke  were  enti- 
tled to  priority  of  payment  only  for  the  sum  they  expended  in 
the  completion  of  the  contract  of  Swift  &  Van  Aken  after  the 
new  agreement,  and  as  that  sum  was  $500,  one-half  payable  by 
each  county,  that  they  could  have  priority  only  for  $250,  on 
the  fund  now  in  question.  But  that  is  only  a  partial  view  of 
the  case.  They  had  the  right  to  remove  all  their  materials 
and  to  absolutely  refuse  to  construct  and  put  up  the  turn-tables, 
and  in  consideration  of  the  new  agreement  they  left  their  ma- 
terial, gave  the  counties  the  benefit  of  their  turn-table  and 
expended  the  $500.  For  all  of  this  they  were  entitled  to  have 
the  $2,500  promised  to  them. 

Therefore  we  are  of  opinion  that  Blanchard  &  O'Rourke 
were  first  entitled  to  have  $1,250  out  of  the  $2,000  held  by  the 
treasurer  of  Kings  county. 

For  the  purposes  of  this  appeal  we  might  stop  here.  But 
with  the  view  to  the  new  trial,  something  more  may  with  pro- 
priety be  said  as  to  the  rights  of  priority  as  between  the  plain- 
tiffs and  Drew  &  Bucki.  The  latter  claim  priority  of  pay- 
ment over  the  plaintiffs  because  the  materials  they  furnished 
for  which  the  order  was  given  to  them  were  actually  used  in 
the  construction  of  the  bridge,  while  there  is  no  proof  that  the 
money  paid  by  Oonselyea  was  in  any  way  used  in  the  construc- 
tion of  the  bridge  or  had  any  relation  thereto.  This  claim  is 
not  well  founded.  It  is  sufficient  that  plaintiffs'  orders  were 
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founded  upon  a  sufficient  consideration.  That  made  them 
effectual  as  assignments.  While  the  money  paid  was  not  actu- 
ally used  upon  the  bridge,  it  might  have  been  used  to  support 
the  assignors  ^r  to  keep  off  their  creditors,  or  to  maintain  their 
credit  while  they  were  engaged  in  the  performance  of  their 
contract.  It  might  be  a  very  embarrassing  inquiry  to  trace  the 
connection  which  money  thus  advanced  could  have  with  the 
performance  of  any  contract.  Its  relation  to  the  contract 
might  be  very  remote  and  yet  jast  as  useful  as  if  actually  used 
in  its  performance.  If  courts  should  enter  upon  the  inquiry  to 
which  we  are  invited  by  Drew  &  Bucki,  they  would  have  very 
embaiTassing  equities  to  adjust  and  great  uncertainty  would 
nearly  always  attend  such  assignments.  Suppose  money  or 
materials  were  advanced  or  furnished  to  be  used  in  the  per- 
formance of  a  contract,  but  were  not  actually  thus  used  or  only 
so  used  in  part,  and  orders  were  taken  for  the  consideration 
thus  furnished  sufficient  in  form  to  operate  as  equitable  assign- 
ments ;  how  under  the  rule  claimed  by  Drew  &  Bucki  could 
the  equities  of  several  assignees  be  adjusted  ?  We  think  the 
wiser  rule  is  to  treat  all  assignments  of  the  kind  we  are  now 
considering,  founded  upon  sufficient  considerations,  as  standing 
upon  the  same  footing,  and  we  find  no  case  which  sanctions 
any  other  rule. 

Dcew  &  Bucki  claimed  that  they  obtained  an  order  from 
Swift  &  Van  Aken  in  June,  1881,  before  any  of  the  other  or- 
ders were  given  which  was  filed  with  the  county  Measurer  and 
mislaid  or  lost,  and  that  their  present  order,  dated  October  20, 
1881,  was  taken  for  the  same  amount  in  the  place  of  the  former 
one,  and  they  gave  evidence  tending  to  sustain  this  claim.  But 
there  was  no  finding,  or  request  to  find,  in  reference  to  the 
former  order.  If,  upon  the  new  trial,  they  can  satisfy  the 
court  that  such  an  order  was  given,  and  that  the  last  order  was 
given  as  a  substitute  for  that,  then  they  will  be  in  a  position  to 
claim  priority  over  the  plaintiffs. 

It  will  not  be  sufficient  for  Drew  &  Bucki  to  prove  that  at 
the  time  they  furnished  these  materials.  Swift  &  Van  Aken 
promised  to  pay  them  out  of  the  money  which  should  become 
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due  to  them  upon  the  bridge  contract.  Such  a  promise  does 
not  operate  as  an  equitable  assignment  of  the  fund  or  give  an 
equitable  lien  thereon.  (  WiUiams  v.  IngersoU^  89  N.  T.  508, 
518.) 

We  are,  therefore,  of  opinion  that  the  judgment  should  be 
reversed  and  a  new  trial  granted,  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


Elnathak  Swbet,  Jr.,  Respondent,  v.  Dobilus  Morrison  et 
al.,  Appellants. 

A  provision  in  a  copartnership  agreement  assigning  to  one  of  the  partners 
the  duty  of  oondacting  the  financial  settlements  may  not  be  construed  as 
abrogating  or  dividing  the  general  partnership  authority,  and  giviug  to 
the  one  absolute  and  exclusive  control  over  the  finances  of  the  firm.  Such 
an  intention  must  be  clearly  and  distinctly  expressed. 

Accordingly  hM,  that  a  settlement  made  by  other  members  of  the  firm 
with  one  indebted  to  it  was  valid  and  binding  upon  the  firm. 

In  an  action  to  set  aside  such  a  settlement  on  the  ground  of  collusion  and 
fraud  on  the  part  of  the  other  members  of  the  firm  and  the  debtors,  held, 
that  plaintiff,  on  proof  of  the  fraud  aUeged,  was  not  entitled  to  set  aside 
the  settlement,  or  to  recover  the  debt  which  was  discharged,  or  his  pro- 
portion thereof;  but  to  recover  the  damages  sustained  by  him,  which  were 
only  the  diminution  of  his  partnership  share  produced  by  collusive  waste  of 
partnership  assets,  and  this  could  only  be  ascertained  by  a  settlement  of  the 
partnership  account;  that  he  had  a  right,  notwithstanding  the  settlement, 
to  be  placed  in  the  position  he  would  have  been  in  if  the  full  debt  had 
been  honestly  paid  to  his  copartners,  and  he  had  received  his  aliquot 
share  of  the  assets  thus  increased,  after  payment  of  the  firm  debts. 

(Argued  June  14, 1886;  decided  October  5, 1886.) 

These  are  cross-appeals  from  a  judgment  of  the  General 
Term  of  the  Supreme  Court,  in  the  second  judicial  department, 
entered  upon  an  order  made  the  second  Monday  of  May,  1884, 
which  modified  and  affirmed  as  modified  a  judgment  in  favor 
of  plaintiff,  entered  upon  the  report  of  a  referee  after  an  inter- 
locutory judgment  on  trial  at  Special  Term. 
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This  action  was  brought  by  plaintifE,  who  was  a  member  of 
the  firm  of  Fleming,  Kennedy  &  Co.,  against  his  copartners, 
and  the  individaal  members  of  the  firm  of  Payson,  Canda  & 
Co.  to  set  aside,  on  the  ground  of  collusion  and  fraud  as  against 
plaintiff,  a  settlement  made  between  the  defendants  of  a  claim 
held  by  the  former  firm  against  the  latter. 

Payson,  Canda  &  Co.  entered  into  a  contract  with  the 
Northern  Pacific  Railroad  Company  for  the  construction  by 
that  firm  of  a  portion  of  its  road ;  Payson,  Canda  &  Co.  made 
a  subcontract  with  Fleming,  Kennedy  &  Co.,  by  which  the 
latter  firm  agreed  to  do  the  grading  for  a  portion  of  the  road 
covered  by  the  former  contract.  This  firm  was  formed  for  the 
purpose  of  doing  the  work.  By  the  partnership  agreement  the 
duty  was  assigned  to  plaintiff  of  conducting  the  financial  set- 
tlements, and  to  his  associates  the  superintendence  of  the  work. 
The  court  found  that  Payson,  Canda  &  Co.  made  a  settlement 
with  plaintiff's  copartners  against  his  protests  for  the  work  done 
under  the  contract  between  the  two  firms,  on  a  false  statement 
of  the  quantity  of  work  done,  which  settlement  was  fraudu- 
lent; that  plaintiff's  said  copartners  acted  in  collusion  with 
Payson,  Canda  &  Co.,  and  that  plaintiff  was  entitled  to  an  ac- 
counting, and  to  recover  whatsoever  should  be  found  due  him. 
An  accounting  was  had,  and  the  referee  decided  that  there  was 
an  amount  due  and  unpaid  plaintiff's  firm  over  and  above  the 
amount  allowed  on  such  settlement.  For  which  sum,  with  in- 
terest, judgment  was  rendered  in  favor  of  plaintiff.  The  Gen- 
eral Term  reduced  the  recovery  to  one-fourth,  that  being  plain- 
tiff^s  interest  in  the  partnership. 

Further  facts  appear  in  the  opinion. 

John  Van  Voorhis  for  appellants.  The  court  will  not  set 
aside  a  release  given  by  one  of  two  plaintiffs  to  a  defendant 
after  action  brought,  unless  fraud  can  be  clearly  established. 
{Fumival  v.  Hardy y  7  J.  B.  Moore,  356 ;  Anton  v.  Booth,  4 
id.  192 ;  Sparrow  v.  Guahmam,,  9  B.  &  C.  241 ;  Richmond  v. 
Ileapy^  1  Stark.  N.  P.  83.)  If  one  of  several  copartners 
execute  a  release  of  a  copartnership  debt  it  is  binding  on  all  the 
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partners,  and  extinguishes  the  debt.  Each  partner  is  competent 
to  discharge  partnership  demands.  {Pieraon  v.  Hooker^  3 
Johns.  68 ;  Buckley  v.  Dayton^  14  id.  387 ;  McBrtde  v.  Ha- 
ffon,  1  Wend.  826;  Mabhett  v.  White,  12  N.  Y,  442;  jPeqple, 
ex  rel,  EagUj  v.  Keyeer,  28  id.  226  ;  Wilcox  v.  Iowa,  etc,.  Uni- 
versity, 32  Iowa,  367 ;  Peck  v.  Chumey,  L.  R,  13  Eq.  Cas.  79, 
113;  J<me8  v.  Yat^,  9  B.  &  C.  532;  Craig  v.  Hutchizer, 
N.  J.  L.  363.)  A  majority  of  the  copartners  had  a  right  to 
settle  a  firm  debt,  and  their  discharge  is  conclusive  on  the  firm. 
{Carroll  v.  CJiart^  Oak  Lis.  Co.,  10  Abb.  [N.  S.]  166 ;  Wood 
T.  Perry y  1  Barb.  114;  In  re  Cooper,  93  K.  Y.  607;  Kenny 
T.  Apgar,  id.  539 ;  Zee  v.  TiUotson,  24  Wend.  337 ;  Embury 
V.  Conner,  3  N.  Y.  671 ;  Cooley  on  Const.  Lim.  181 ;  Pars, 
on  Part.  238 ;  England  v.  Curlvng,  8  Beav.  129-132 ;  Solo- 
mon V.  Solomon,  2  Kelly,  18;  Jackson  v.  Sedgwick,  1 
Swanst.  460,  499;  B<yyd  v.  Minat,  4  Ala.  79;  Blueet  v. 
Daniel,  11  Hare,  493 ;  1  Coll.  on  Part.  [6th  ed.],  §  154,  sabd. 
2 ;  Eao  pa/rte  Earrie,  1  Rose,  437 ;  Const,  v.  Harris,  1  T.  <fe  R. 
496;  Pars,  on  Part.  232;  Tradesmmi  Bk.  v.  Astor,  11 
Wend.  88 ;  Binney  v.  Bk.  of  U.  xSl,  5  Pet.  529 ;  Bk.  of 
Rochester  v.  Monteith,  1  Denio,  402 ;  Whittaker  v.  Brovm, 
16  Wend.  506 ;  Bk.  of  Carolina  v.  Case,  8  B.  <fe  C.  427.) 

Wm.  W.  NUes  for  appellants.  The  four  partners  were  not 
only  general  agents  of  the  partnership  by  virtue  of  their  rela- 
tion as  partners,  bat  by  special  written  obligation  from  the 
plaintifE.  {Hankin  v.  Bourne,  8  M.  &  W.  703.)  Every  per- 
son with  whom  a  partner  deals  in  the  way  of  the  firm  business 
has  a  right  to  consider  him  as  the  partnership,  whoever  may 
compose  it.  (  Winship  v.  Bk.  of  U.  S.,  5  Pet.  661.)  One 
partner  has  power  to  represent  and  to  act  for  the  firm  in  legal 
proceedings.  {Burton  v.  Isitt,  5  B.  &  A.  267.)  If  two  part- 
ners commence  an  action,  one  may  release  the  subject-matter  of 
it,  which  release  will  be  binding  on  the  copartner,  and  operate 
as  a  bar  to  the  action.  {Barker  v.  Bichardson,  1  Y.  &  J. 
362 ;  Arton  v.  Booth,  4  Moore,  192 ;  Jones  v.  Herbert,  7  Taunt. 
421.)    One  partner  may  suspend  proceedings  in  an  action  by 
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the  tirm.  {Loving  v.  Brackett^  3  Pick.  403.)  Any  special 
agreement  of  partners  between  themselves,  not  in  violation  of 
law,  is  bmding  upon  the  parties.  {North  Jintish  Bk,  v. 
CoUins^  28  Eng.  L.  &  Eq.  7.)  The  geueral  rule  is  that  these 
special  agreements  are  not  binding  upon  any  third  parties  who 
do  not  enter  into  the  transactions,  or  any  acknowledgment  of 
them.  (Tradeamm^a  Bk,  v.  Astor^  11  Wend.  87,  90;  Teller 
V.  WhiteJiead^  1  Daly,  269;  Devlin  v.  Harria,  3  Gieen  [Iowa], 
186 ;  Nickola  v.  Cheatra^  4  Sneed,  229  ;  Sa/ndilanda  v.  Marah^ 
2  B.  &  A.  673 ;  Smith  v.  Jarmeaon^  5  Term  Kep.  601,  603.) 
The  agreement  to  "  settle  our  estimates  with  you,"  signed  by 
plaintiff  in  the  firm  name,  could  not  be  recalled  after  the  settle- 
ment had  been  agreed  on  by  one  of  the  parties  only.  (  Wood 
V.  Perry ^  1  Barb.  114.)  Mere  errors  of  judgment  are  no 
grounds  for  setting  aside  an  award,  and  neither  party  will  be 
allowed  to  prove  for  that  purpose  that  the  arbitrators  decided 
wrong  as  to  the  law  or  the  facts.  {Perkina  v.  Gilea,  60  N.Y 
228.)  Debts  due  to  a  firm  may  be  compounded  by  one  part- 
ner without  the  knowledge  or  consent  of  the  others.  {Cun- 
ninffham  v.  LitUefield^  1  Edw.  Ch.  104.)  A  release  by  one  is 
binding  on  all.  {Pea/raen  v.  Hooker ^  3  Johns.  68 ;  BulTdey  v. 
Dayton,  14  id.  387.) 

Edward  W.  Paige  for  respondent.  The  court  having  found 
fraud  as  a  fact,  that  finding  would  support  a  judgment,  setting 
aside  the  settlement  and  adjudging  a  recovery  of  the  amount 
actually  due,  even  if  the  partnership  articles  had  not  given 
plaintiff  the  exclusive  power  of  settlement.  {Hackett  v.  Bel- 
den,  47  N.  Y.  624 ;  Canal  Co,  v.  Got^don,  6  Wall.  561.)  The 
Jfraudulent  agreement  of  settlement  dispensed  with  the  agree- 
ment for  the  engineer's  estimate,  because  it  disposed  of  the 
subject  of  the  contract  without  tliat  estimate.  {Moxon  v. 
Payne,  L.  R,  8  Ch.  881,  886 ;  S.  C,  43  L.  J.  Ch.  224.)  Opon 
the  making  of  the  settlement,  a  nght  of  action  m  equity 
accrued  at  once  by  reason  of  the  fraud.     (  Van  Courtla/ndt  v. 

Under hiU,  17  Johns.  405,  420;  Mdnafield,  etc.,  R.  H.  Co.  v. 

Veeder,  17  Ohio,  385 ;  KiaUer  v.  L  dd  St.  Z.  H.  E.  Co.,  88' 
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iDd.  460;   Atlanta,  etc.,  R.  E,  Co.  v.  Mangham^  49  Ga.  260; 
StarJcey  v.  DeQraff,  22  Minn.  431.) 

Henry  Brodhead  for  respondent.  A  partner,  in  exercising 
the  corporate  function  and  in  enforcing  the  corporate  right,  owns 
the  property  and  the  whole  of  it,  even  if  he  sues  without  the  other 
partners.  (Pars,  on  Part.  *in,  §  3  ;  Story  on  Part.,  §  97; 
Code  of  Civ.  Pro.,  §  448  ;  Zabriskie  v.  Smith,  13  N.  Y.  322 ; 
Scannd  v.  NigfUingale^  6  Cal.  606.)  Whenever  a  partner 
properly  represents  his  firm,  he  is  always  the  firm.  (Mao- 
naghten's  Select  Cases  in  Ch.  40 ;  2  Lindley  on  Part.  908 ; 
Gordon  v.  Ccmal  Co.,  6  Wall.  561 ;  Longmam  v.  PoLe^  1  M. 
&  M.  223 ;  SmUk  v.  And/rem,  49  111.  528 ;  LegK  v.  Legh,  1 
B.  &  P.  447;  G(mt  v.  EarriB,  Tar.  &  Buss.  496.) 

FnrcH,  J.  There  are,  possibly,  some  facts  in  the  mass  of  tes- 
timony taken  in  this  case  which  admit  of  an  inference  that  the 
settlement  assailed  was  frandnlent  and  collusive  as  against  the 
plaintiff.  The  proofs  have  not  impressed  us  with  the  sound- 
ness of  that  conclusion ;  but  the  question  is  essentially  one  of 
fact,  and,  in  the  face  of  the  finding  of  the  referee,  and  its  ap- 
proval by  the  General  Term,  we  can  only  reverse  upon  the 
ground  that  there  was  absolutely  no  evidence  of  fraud.  We 
hesitate  to  do  that  for  the  reason  that  certain  incidents  were 
proved,  which,  standing  alone,  would  tend  to  show  collusion 
between  all  the  other  parties  to  injure  and  impair  the  rights  of 
Sweet ;  and  while  they  seem  to  us  fairly  explained,  the  ade- 
quacy of  the  explanation  has  not  struck  all  minds  alike. 

But,  conceding  the  fraud,  and  waiving  the  diffictilty  that  the 
false  estimates,  if  they  were  such,  originated  in  the  act  and  in- 
fluence of  the  tailroad  company,  which  has  been  dismissed  from 
the  case,  it  is'  quite  clear  that  such  fraud  was  against  Sweet 
alone  and  furnishes  a  cause  of  action  to  him  only  and  not  to  his 
firm.  His  foqr  partners  who  made  the  settlement  with  Pay- 
son,  Cauda  &  Co.  had  competent  authority  for  that  purpose, 
which  bound  the  firm.  The  terms  of  their  partnership  agree- 
ment distributed  among  the  partners  the  work  to  be  done,  as- 
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signing  to  Sweet,  who  was  an  engineer,  the  dnty  of  "conducting" 
the  financial  settlements,  and  to  his  associates  the  work  of  grad- 
ing. Such  an  agreement  ought  not  to  be  construed  as  abrogat- 
ing or  dividing  the  general  partnership  authority,  and  making 
one  absolute  dictator  over  four  as  to  the  finances  of  the  firm, 
unless  such  an  intention  is  quite  clearly  and  distinctly  developed. 
The  agreement  strikes  us  as  not  so  intended.  It  did  not  forbid 
or  prohibit  the  exercise  of  authority  or  the  right  to  participate 
on  either  hand.  In  many  firms  the  business  is  necessarily  di- 
vided  into  departments,  which  single  partners  specially  control, 
but  not  to  the  absolute  exclusion  of  the  others,  or  so  as  to  abro- 
gate utterly  their  partnership  authority.  This  agreement  seems 
to  us  fairly  of  that  character,  and  gave  to  Sweet  a  leadership  or 
controlling  influence  in  financial  questions,  while  he  did  his 
duty  in  exercising  it,  but  did  not  strip  his  associates  of  their 
general  partnership  rights.  But  Sweet  did  not  perform  that 
duty.  He  went  away  to  attend  to  other  business  of  his  own, 
and  left  a  letter  directing  Fleming  to  settle.  He  had  no  power 
to  make  such  a  substitution.  '  When  he  surrendered  his  own 
control,  it  went  back  to  the  firm  and  remained  there,  since  he 
could  not  take  up  and  abandon  his  duty  at  his  pleasure.  The 
settlement  made  by  tlie  four  patrtners,  therefore,  bound  the  firm. 
They  lawfully  represented  it,  and  as  to  them  there  was  neither 
fraud  nor  mistake.  They  allege  neither,  but  deny  both  ;  and 
it  follows  that  Payson,  Cauda  &  Co.  were  bound  to  pay  the 
firm  only  the  amount  required  by  the  settlement  actually  made. 
Yet  in  spite  of  that,  it  was  possible  for  Sweet's  partners  and 
the  other  defendants  to  make  by  collusion  a  settlement  valid  as 
between  them,'  but  fraudulent  as  to  him ;  and  that  is  the  fraud 
charged  and  the  fraud  proved,  if  there  be  any.  Sweet  may 
recover,  not  the  debt  due  to  the  firm,  for  that  is  discharged,  but 
damages  for  the  fraud  practised  upon  him  in  the  process.  This 
is  his  individual  right,  and  the  resultant  damages  can  only  be 
measured  by  his  individual  loss,  and  that  loss,  if  it  exist  at  all, 
must  necessarily  be  and  can  only  be  a  diminution  of  his  part- 
nership share  produced  by  a  collusive  waste  of  partnership 
assets. 
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Bat  he  has  not  proved  any  such  loss.  It  cannot  be  known 
until  a  settlement  of  the  partnership  accounts  wliat  loss  has 
resulted  from  the  fraud.  Payson,  Canda  &  Co.  are  not  bound 
to  pay  Sweet's  firm,  or  Sweet's  partners,  any  thing.  Primarily 
the  action  is  by  Sweet  against  his  copartners  for  a  partnership 
settlement,  in  which  he  charges  them  with  the  willful  and 
fraudulent  waste  of  a  valuable  claim,  and  holds  the  debtors 

.  responsible  also  by  reason  of  their  collusive  participation. 
That  is  the  sole  theory  upon  which  the  action  can  be  main- 
tained. To  Sweet's  partners  and  to  his  firm  nothing  is  due 
from  Payson,  Canda  &  Co.,  and  they  can  be  compelled  to  pay 
only  what  is  needed  to  perfect  Sweet's  rights  as  disclosed  by 
an  honest  settlement.  He  has  a  right,  notwithstanding  the  set- 
tlement actually  made,  to  be  placed  in  the  position  he  would 
have  been  in  if  the  full  debt  had  been  honestly  paid  to  his 
copartners,  and  he  liad  received  his  aliquot  share  of  the  assets 
thus  increased,  after  payment  of  the  firm  debts.  When  that 
is  done  he  has  obtained  full  justice  and  all  to  which  he  is  enti- 
tled. But  as  the  case  stands,  his  recovery  may  prove  to  be 
much  too  large  or  much  too  small.  No  final  settlement  of  the 
firm  accounts  has  been  had,  and  every  effort  to  prove  their 
exact  condition  was  prevented  by  the  rulings  upon  the  trial. 
It  may  turn  out  that,  even  after  charging  the  four  partners 
with  the  entire  amount  of  the  disputed  asset.  Sweet  has  already 
had  his  full  share  and  is  entitled  only  to  judgment  confirming 
hira  in  its  possession.  In  that  event  Payson,  Canda  &  Co. 
would  have  nothing  to  pay.  If  it  should  appear  that  the  firm 
debts  are  all  paid,  or  if  not,  that  the  four  partners  are  so  sol- 
vent and  able  to  pay  their  proportions  as  to  permit  that  subject 
to  be  disregarded,  and  that  Sweet  has  already  had  from  the 
firm  property  in  excess  a  sum  equal  to  one-quarter  of  the  dis- 
puted claim,  then  the  sole  relief  necessary  to  his  protection  is 
a  judgment  confirming  him  in  the  possession  of  what  he  has 
received.  His  partners  claim  that  to  be  the  truth;  that 
he  took  in  advance  and  over  and  above  his  share  all  that  this 

*  asset  would  produce,  and  having  got  it  already  has  no  claim  to 
be  paid  it  a  second  time.  On  the  other  hand,  that  claim  of  the 
SicKELs  —  Vol.  LVIIL       31 


242 


Oadsden  v.  Woodward. 


[Oct, 


Statement  of  ca49e. 


four  partners  may  prove  to  be  untrue,  and  it  may  further  ap- 
pear that  large  debts  are  outstanding,  for  which  Sweet  is  liable, 
and,  at  least,  if  his  partners  are  insolvent  and  unable  to  pay 
and  all  the  other  firm  property  is  exhausted,  he  may  require 
from  Payson,  Cauda  &  Co.  a  sum  sufficient  to  restore  the  sol- 
vency of  the  firm,  and  secure  him  his  share  of  the  surplus,  even 
if  it  took  much  more  than  the  sum  he  has  already  recovered. 
In  other  words,  whatever  loss  of  Sweet  on  a  final  adjustment  of 
the  partnership  accounts  can  be  traced  to  the  waste  of  the  dis- 
puted asset  by  his  partners  in  collusion  with  Payson,  Canda  & 
Co.  must  be  made  good  to  Sweet  out  of  it.  But  when  that  is 
done,  full  justice  is  rendered,  and  he  is  entitled  to  no  more. 
The  arbitrary  award  of  one-quarter  of  the  claim  was,  therefore, 
erroneous;  since  no  sufficient  facts  are  found  to  justify  it. 

There  were  cross-appeals  from  the  judgment  of  the  General 
Term.  The  plaintiff  appealed  from  so  much  of  it  as  reduced 
his  original  recovery,  and  the  defendants  because  it  permitted 
a  recovery  at  all.  The  conclusion  we  have  reached  determines 
both  appeals. 

The  judgment  should  be  reversed,  and  a  new  trial  granted, 
costs  to  abide  event. 

All  concur. 

Judgment  reversed. 
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Heney  a.  Gadsden,  Respondent,  v.  Edward  H.  Woodward, 

Appellant. 

An  action  against  a  director  of  a  manufacturing  corporation  to  recover  a 
debt  of  the  corporation,  because  of  a  failure  to  file  the  annual  report  re- 
quired by  tlie  Manufacturing  Act  (§  12,  cliap.  40,  Laws  of  1848),  is  an 
action  to  recover  a  penalty. 

As,  therefore,  under  the  Code  of  Civil  Procedure  (§  523),  the  verification  of 
an  answer  may  be  omitted  **  in  a  case  where  it  is  not  otherwise  specially 
prescribed  by  law,  where  the  party  pleading  would  be  privileged  from 
testifying  as  a  witness,"  and  as  also  it  is  declared  by  said  Code  (§  837) 
that  a  witness  shall  not  be  required  to  give  an  answer  which  wiU  tend  to 
expose  him  to  a  penalty,  although  the  complaint  in  such  an  action,  be 
verified,  the  defendant  is  not  required  to  verify  his  answer. 


(Submitted  June  15,  1886;  decided  October  5,  1886.) 
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Appeal  from  order  of  the  General  Terra  of  the  Supreme 
Court,  ill  the  first  judicial  department,  made  January  11,1886, 
which  affirmed  an  order  of  Special  Term,  which  denied  a  mo- 
tion on  the  part  of  defendant  Woodward  to  compel  plaintiff  to 
accept  an  unverified  answer. 

This  was  an  action  against  directors  of  a  manufacturing  cor- 
poration to  recover  a  debt  due  from  the  corporation,  because  of 
failure  to  file  an  annual  report. 

The  complaint  was  verified,  an  answer  unverified  was  served, 
but  plaintiff's  attorney  served  notice  on  defendant's  attorney 
that  the  plaintiff  elected  to  treat  it  as  a  nullity  because  not 
verified. 

James  B.  Dill  for  appellant.  The  defendant  was  entitled 
to  serve  an  unverified  answer.  (Code  of  Civ.  Pro.,  §§  323, 
837 ;  Hughan  v.  Woodward,  2  How.  Pr.  [N.  S.]  127 ;  Henry 
V.  Salina  JBk.,  1  N.  Y.  83 ;  Livingston  v,  Thompson,  4  Johns. 
Ch.  415 ;  Merchants'  Bk.  v.  Bliss,  35  N.  Y.  412  ;  Stokes  v.  Stick- 
ney,  96  id.  326  ;  Veeder  v.  Baker,  83  id.  156.)  This  action 
does  not  in  its  nature  partake,  as  far  as  the  form  of  practice  is 
concerned,  of  the  nature  of  an  action  on  contract.  {Stokes  v. 
i^ichney,  96  N.  Y.  323  ;  Halstead  v.  Dodge,  51  Sup.  Ct.  178.) 
Section  837  of  the  Code  of  Civil  Procedure  does  not  require  a 
witness  to  give  an  answer  which  will  tend  to  accuse  himself  of 
a  crime  or  misdemeanor,  or  to  expose  him  to  a  penalty  or  for- 
feiture. {Merchants'  Bk.  v.  Bliss,  35  N.  Y.  416  ;  Veeder  v. 
Baker,  83  id.  160.)  This  was  an  action  for  a  "  penalty  or  for. 
ieiture"  within  the  meaning  of  section  837  of  the  Code. 
{Merchants'  Bk,  v.  Bliss,  35  N.  Y.  416  ;  Wiles  v.  Suydam,  64 
id.  170;  Veeder  v.  Baker,  83  id.  160 ;  Stokes  v.  Stickney, 
96  id.  323). 

WUmot  cfe  Gage  for  respondent. 

Rapallo,  J.  The  Code  of  Civil  Procedure  provides  that 
the  verification  of  an  answer  may  be  omitted  (where  not  other- 
wise expressly  prescribed),  where  the  party  pleading  would 
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be  privileged  from  testifying  as  a  witness  concerning  an  alle- 
gation or  denial  contained  in  the  pleading.     (§  523.) 

Section  837  declares  that  a  witness  shall  not  be  required 
to  give  an  answer  which  will  tend  to  expose  him  to  a  penalty 
or  forfeiture. 

This  action  is  brought  against  the  defendant  to  recover 
a  debt  due  by  a  manufacturing  corporation  of  which  he  was  a 
trustee,  and  he  is  sought  to  be  made  liable  therefor  on  the 
ground  that  he  failed  to  make  the  annual  report  required 
by  the  general  manufacturing  law.  The  action  is  not  to 
recover  a  debt  which  he  owes,  but  to  impose  upon  him,  as 
a  penalty  for  his  default,  the  payment  of  the  debt  of  the  cor- 
poration. 

We  have  repeatedly  held  that  such  an  action  is  an  action  for 
a  penalty  or  forfeiture.  Any  admission  which  he  might  make 
in  his  answer,  in  support  of  the  plaintiffs  allegations,  would, 
therefore,  necessarily  tend  to  expose  him  to  a  penalty.  {Mer- 
chimUf  Bank  v.  Bliss^  35  N.  Y.  412.  Veeder  v.  Baher^  88 
id.  156 ;  Stokea  v.  Stickney,  96  id.  326.) 

The  liability  sought  to  be  enforced  against  the  defendant 
does  not  arise  out  of  any  contract  obligation  but  is  imposed  by 
the  statute  as  a  penalty  for  disobedience  of  its  requirement. 

The  distinction  between  the  nature  of  this  liability  and  that 
of  stockholders  under  the  same  statute  is  clearly  pointed  out 
in  WUes  v.  Suydam  (64  N.  Y.  173),  and  Veed&r  v.  Baker  (83 
id.  166,  160). 

This  action  is  not  founded  on  any  debt  owing  by  the  defend- 
ant. The  debts  owing  by  the  company  are  made  the  measure 
the  penalty. 

The  orders  should  be  reversed  and  the  motion  granted 
with  costs  in  the  court  below  and  one  bill  of  costs  in  this  court. 

All  concur. 

Orders  reversed. 
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The  Mbtbopolitak  Trust  Company  of  the  City  of   New    Iw  ait| 
York,  Appellant,  v.  The   Tonawanda  Valley  and  Cuba 
Railroad  Company  et  al.,  Respondents. 

Prior  to  the  passage  of  the  act  of  1885  (Chap.  876,  Laws  of  1885),  which  re- 
quires a  receiver  of  an  insolvent  railroad  corporation  to  pay  the  wages  of 
its  employes  in  preference  to  other  debts,  and  conceding  that  said  act 
applies  to  &  receiver  appointed  in  an  action  to  foreclose  a  mortgage  on  the 
property  of  sach  a  corporation  (as  to  which  qucure),  the  court  had  no  power 
to  anthorize  a  receiver  so  appointed  to  pay  or  issue  his  certificates  of  in- 
debtedness for  the  payment  of  labor  and  services  in  operating  the  road 
prior  to  his  appointment,  and  to  make  certificates  so  issued  a  lien  prior  to 
the  mortgage. 

Where  the  plaintifif  in  such  an  action  has  procured  the  appointment  of  the 
receiver  with  power  to  control  and  operate  the  mortg^aged  road,  he  may 
not  object  to  the  depreciation  of  his  security  by  expenses  incurred  for  that 
purpose,  but  he  may  properly  seek  to  have  excluded  any  previous  ones. 

By  an  order  issued  in  such  an  action  the  receiver  was  directed  to  pay  or  to 
issue  certificates  having  a  priority  of  lien  over  the  mortgage  to  a  sum 
stated  for  the  payment  of  a  sum  stated,  **  for  deficiencies  for  supplies." 
The  referee,  upon  whose  report  the  order  was  based,  found  that  the  re- 
ceiver in  operating  the  road  had  incurred  obligations  to  an  amount  stated, 
which  was  greater  than  the  sum  so  authorized  to  be  paid.  There  was  no 
statement  in  the  findings  or  otherwise  as  to  the  consideration  or  cause  of 
the  indebtedness,  or  to  show  that  the  obligations  were  necessarily  In- 
curred. Hdd^  that  while,  as  the  order  directing  the  receiver  to  maintain  and 
operate  the  road  was  made  at  plaintififs'  request,  it  must  abide  by  it,  and 
it  might  be,  as  against  it  the  clause  providing  for  such  indebtedness 
should  be  allowed  to  stand,  as  against  another  mortgagee,  who  was  not  a 
party  to  the  application  for  a  receiver,  it  could  not  be  sustained. 

(Submitted  Jane  15,  1886;  decided  October  6, 1886.) 

• 

Appeal,  by  plaintiff  and  defendant,  the  Farmers'  Loan  and 
Trnst  Company,  from  order  of  the  General  Term  of  the  Su- 
preme Court,  in  the  fifth  judicial  department,  made  April  17, 
1886,  which  affirmed  an  order  of  Special  Term  empowering 
and  directing  Bird  W.  Spencer,  as  receiver  of  the  defendant, 
the  Tonawanda  Valley  and  Cuba  Railroad  Company,  to  issue 
receiver's  certificates,  as  set  forth  in  the  opinion. 

This  was  an  action  to  foreclose  a  mortgage  executed  by  the 
Tonawanda  Valley  and  Cuba  Railroad  Company  on  its  road, 
property  and  franchises. 
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That  company  was  formed  by  the  consolidation  of  the 
Tonawanda  Valley  and  another  railroad  company,  the  former 
of  which  companies  had  mortgaged  its  property  to  defendant, 
the  Farmers'  Loan  and  Trust  Company.  The  new  company 
assumed  the  unpaid  bonds,  to  secure  which  said  mortgage  last 
mentioned  was  given.  Upon  application  of  the  plaintiff  Mr. 
Spencer  was  appointed  Teoeiver  pendente  lite.  The  order  aj)- 
pointing  him  contained  this  clause-:  "  That  the  said  receiver, 
as  speedily  as  the  same  can  be  done  without  prejudice  to  the 
property  in  his  hands,  may  pay  all  the  debts  and  balances  due 
the  laborers  heretofore  employed  by  the  said  defendant  for 
labor  and  services  done  or  due  for  supplies  furnished  in  the 
operation  of  said  railroad,  and  for  which  they  have  a  lien,  and 
also  the  necessary  expenses  of  maintaining,  keeping  in  repair 
and  operating  said  railroad."  The  receiver  took  possession  of 
the  road  and  other  mortgaged  property  and  run  and  operated 
the  road. 

Further  facts  appear  in  the  opinion. 

Thomm  O.  HiUhouse  and  O.  P.  5w^  for  plaintiff,  appellant. 
The  court  below  erred  in .  authorizing  the  issue  of  receiver's 
certificates  of  indebtedness  having  priority  over  the  existing 
mortgages,  for  the  payment  of  employes  of  the  railroad  whose 
claims  had  matured  prior  to  his  appointment,  or  for  deficiency 
for  supplies.  {Dunham  v.  Railway  Co.^  1  Wall.  254,  268; 
Denniaton  v.  G.  A.  dh  St.  Z.  B.  R.  Co.^  4  Biss.  414 ;  Galves- 
t07i  R.  R.  Co,  V.  Oowdry,  11  Wall.  482  ;  Duncan  v.  M.  <&  0. 
R.  R.  Co.,  2  Woods,  542 ;  Jero7ne  v.  MoGarter,  94  U.  S.  734; 

Wallace  v.  Loomis^  97  id.  146,  162 ;  Brown  v.  Erie  R.  Co., 
19  How.  Pr.  84;  Vatable  v.  JV.  F.,  Z.  K  cfe  W.  R.  R.  Co., 
96  K  T.  49 ;  Turner  v.  Z,  B.  c&  W.  R.  R.  Co.,  8  Biss.  315 ; 
Fosdick  V.  SchalZ,  99  U.  S.  235  ;  Atkins  v.  Petersburgh  R. 
R.  Co.,  3  Hughes'  U.  S.  C.  C.  307;  M.  db  F.  Bk.  v.  Ph.  dk 

R.  R.  Co.,  7  Fed.  Kep'r,  379  ;  Union  Trust  Co.  v.  Souther, 
107  U.  S.  592 ;  Buidekoper  v.  Locomotive  Works^  99  id.  258, 
260 ;  Bicmham  v.  Bowen,  111  id.  776.) 

Herbert  B.   Turner  for  the  Farmers'  Loan  and  Trust  Go., 
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appellant.  The  court  erred  in  authorizing  the  issue  of  prior  lien 
certificates  to  pay  employes  of  the  road  whose  claims  matured 
before  the  receiver  was  appointed.  (Higli  on  Receivers, 
§§  1-11 ;  Bispham's  Prin.  of  Eq.^  §  576 ;  Jones  on  Railroads, 
§§  458,  533;  Gardner  v.  Lon.,  Chat  &  Do,  R.  R.  Co,,  2  Ch. 
App.  201 ;  Ba/Dis  v.  Gray,  16  Wall.  203 ;  Dmniston  v,  C.  A. 
<&  St.  Z.  R,  R.  Co.,  4Biss.  414;  Gal  R,  R,  Co.  v.  Cowdrey, 
11  Wall.  482 ;  Meyer  y.  Johnson,  53  Ala.  237  ;  9  Am.  Ry.  Cas. 
464 ;  Duncan  v.  Mcbile  cfe  0,  R.  R.  Oo,,  2  Woods,  542 ;  WaUia 
V.  Loomis,  97  U.  S.  162 ;  Turner  v.  /.  B.  <&  W.  R.  R.  Co., 
8  Biss.  315  ;  Dotiglaes  v.  Cline,  12  Bush,  608 ;  18  Am.  Ry.  Oas. 
273  ;  Fosdick  v.  SohaU,  99  U.  S.  235  ;  Union  Trust  Co.  v. 
Souther,  107  id.  592 ;  Burnham  v.  Bowen,  111  id.  776  ;  Coe 
V.  If.  J.  Mid.  R.  R.  Co.,  31  N.  J.  Eq.  105 ;  Tomney  v. 
Sparteriburg  <&  AshviUe  R.  R.  Co.,  4  Hughes,  640 ;  Turner 
V.  Peoria  cfe  S.  R.  R.  Co.,  95  lU.  134;  1  Am.  &  Eng.  R.  R. 
Cases,  348,  353,  357 ;  KeUy  v.  Receiver  of  G.  Bay  <&  Minn. 
R.  R.  Co.,  10  Biss.  151 ;  5  Fed.  Rep'r,  846 ;  Calhoun  v.  St.  L. 
<&  W.  R.  R.  Co.,  9  Biss.  330 ;  Miltenberger  v.  Logansport 
R.  Co.,  106  U.  S.  286 ;  Mlis  v.  B.  H.  <&  E.  R.  Co.,  107 
Mass.  28  ;  Brown  v.  N.  Y.  cfe  E.  R.  R,  Co.,  19  How.  Pr.  84 ; 
Coe  Y.  a,  P.  cfe  /.  R.  R.  Co.,  10  Ohio  St.  372;  Gurney  v.  A. 
dk  G.  W:  R.  Co.,  58  K  Y.  358 ;  High  on  Receivers,  §§  379, 
391 ;  U.  S.  Trust  .Co.  v.  Ji.  T.,  L.  S.  cfe  W.  R.  R.  Co.,  25 
Fed.  Eep'r,  803.) 

Edward  C.  Randall  for  respondents.  The  rules  of  law  ap- 
plicable to  mortgages  on  land  do  not  apply  to  mortgages  on  rail- 
roads. {Duncan  v.  Trustees,  etc.,  9  Am.  Ry.  Cas.  386.)  It  is 
the  duty  of  the  court  to  operate,  manage  and  preserve  the  trust 
fund,  when,  upon  application  of  the  bondholders,  it  assumes 
control,  and  to  do  any  and  all  tilings  requisite  and  necessary  to 
insure  such  preservation,  and  for  that  purpose  the  court  may 
authorize  the  issue  of  certificates,  which  shall  constitute  a  lien 
upon  the  property  prior  to  the  mortgages.  (Jones  on  Railroads, 
§§  530-550 ;  Meyer  v.  Johnson,  53  Ala.  237 ;  Brown  v.  i\r.  Y., 
L.  E.  cjfe  W.  R.  R.  Co.,  19  How.  Pr.  84 ;   Wailane  v.  Loomis, 
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97  U.  8. 162 ;  Duncan  v.  T'nisL  of  Chesapeake  li.Ii.  Co.,  9  Am. 
Ry.  Cag.  386 ;  Douglass  v.  Clein,  12  Bush,  608 ;  Skiddy  v.  IL 
R.  Co.,Z  Hughes  [U.  S.  C.  Ct.],  320;  AiUns  v.  R.  R, 
Co.,  id.  307 ;  Hale  v.  Frost,  99  U.  S.  258 ;  DexterviUe  Manuf. 
Co.  V.  Case,  4  Fed.  Rep'r,  837 ;  Calhoun  v.  St.  L.,  etc.,  R.  R. 
Co.,  14  id.  9 ;  Blythe  v.  Levois,  75  Va.  701 ;  WiUtams  v.  Wash- 
ington City  R.  R.  Co.,  33  Gratt.  [Va.]  624.)  The  mortgage 
bondholders  have  received  the  benefit  of  this  labor  in  better- 
ments placed  upon  their  property,  in  the  increased  value  of  the 
property,  and  its  franchises.  The  employes'  equities  are  su- 
perior to  the  mortgagees',  and  as  such  are  entitled  to  compensa- 
tion. {Miltenherger  v.  R.  R.  Co.,  106  U.  S'.  288;  Jones  on 
Railroads,  §§  534-8.) 

Danfobth,  J.  The  appeal  in  this  case  is  by  the  plaintiff  and 
by  the  Farmers'  Loan  and  Trust  Company,  one  of  the  defend- 
ants, from  so  much  of  an  order  of  the  Supreme  Court  as  au- 
thorizes Spencer,  as  receiver  of  the  property,  real  and  personal, 
easement,  rolling  stock  and  equipment,  leases,  franchises  and 
all  other  rights  and  property  whatsoever  of  the  defendant,  the 
Tonawanda  Valley  and  Cuba  Railroad  Company,  covered  by 
the  mortgage  or  deed  of  trust  dated  September  1,  1881,  re- 
ferred to  in  the  complaint  in  this  action,  to  pay,  or -issue  his 
certificates  of  indebtedness  for  the  payment  of  the  following 
items  and  amounts,  namely,  $8,400.21  to  the  employes  and 
servants  of  the  railroad  aforesaid,  for  labor  and  services  in 
operating  it  prior  to  said  receiver's  appointment  and  subse- 
quently to  September  1,  1884 ;  and  also  $3,000  for  deficiencies 
for  supplies,  and  makes  the  certificates  when  issued  a  lien  and 
charge  on  all  the  property  of  the  defendant's  railroad  company, 
prior  to  the  lien  of  the  several  mortgages  or  deeds  of  trust 
upon  said  railroad,  or  upon  any  part  thereof. 

Notwithstanding  the  argument  of  the  respondents'  counsel, 
we  are  unable  to  discover  any  principle  upon  which  the  claims 
of  the  employes  for  labor  performed  before  the  appointment 
of  the  receiver  can  be  so  extended  as  to  diminish,  or  impair, 
or  postpone  the  lien  of  the  mortgage,  for  the  enforcement  of 
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which  the  action  was  brought,  or  the  lien  of  the  mortgage  set 
up  bj'  the  Farmers'  Loan  and  Trust  Company.  Both  are  prior 
in  point  of  time  to  the  respondents'  claims,  and  we  are  referred 
to  no  statute  which  displaces  them. 

The  legislature  has  given  the  laborer  a  remedy  in  certain 
cases,  against  the  stockholder  of  a  corporation,  upon  default 
of  the  corporation  to  meet  its  obligations  (Laws  of  1850,  chap. 
140,  §  10 ;  Laws  of  1854,  chap.  282,  §  16),  but  the  decree  in  this 
case  goes  much  further  and  requires  their  payment  out  of  the 
property  of  other  creditors.  The  argument  in  its  support  is 
that  the  value  of  the  mortgage  lien  has  been  enhanced  by  the 
labor  of  the  workman.  It  is  easy  to  see  that  under  such  a 
plea  the  lienor  might  be  entirely  defeated,  and  the  foreclosure 
of  his  mortgage  rendered  inoperative  and  useles?.  Such  a  re- 
sult, except  upon  his  consent,  the  courts  have  no  power  to 
sanction.  It  is  going  a  great  ways  in  that  direction  to  permit, 
as  it  is  true  courts  sometimes  have  permitted,  a  receiver  of  an 
insolvent  railroad  corporation  to  pay  for  materials  and  labor 
procured  by  Iiim  after  his  appointment,  necessary  to  the  run- 
ning of  the  road  it  may  be,  but  not  to  the  winding  up  of  the 
affairs  of  the  corporation.  The  propriety  of  that  practice  we 
are  not  called  upon  to  review,  but  notwithstanding  the  re- 
search of  the  respondents'  counsel,  no  case  has  been  cited 
where  an  unsecured  creditor,  however  meritorious  the  consid- 
eration of  his  claim,  has  been  given  priority  over  a  lien  con- 
tracted for  and  in  force  when  his  debt  was  created.  When,  as 
in  this  case,  the  plaintiff  procures  the  appointment  of  a  re- 
ceiver, with  power  to  control  and  operate  the  mortgaged  rail- 
road, he  cannot  well  object  to  the  depreciation  of  his  security 
by  expenses  incurred  for  these  purposes,  but  he  may  properly 
seek  to  have  excluded  any  previous  ones.  Here  the  claimants 
are  mere  general  creditors,  with  no  special  equities  in  their  fa- 
vor against  prior  creditors,  nor  have  they  any  equitable  lien 
upon  any  fund  in  court.  If  there  were  any  who  occupied  a 
different  position,  their  rights  are  fully  protected  as  against  the 
plaintiff  by  the  order  appointing  the  receiver,  who  was 
directed  to  pay  all  the  debts  and  balances  due  to  the  laborers 
SiCKEi^  —  Vol.  LVIII.        32 
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theretofore  employed  by  the  defendant  railroad  company,  for 
labor  or  services  done,  or  due  for  supplies  furnished  in  the  oper- 
ation of  the  railroad,  and  for  which  they  have  a  lien.  A  dif- 
ferent relation  is  established  by  the  act  of  1885  (Chap.  376), 
which  requires  a  receiver  of  such  a  corporation  to  pay  the 
wages  of  its  employes  and  laborers  in  preference  to  other 
debts  or  claims,  but  that  statute  was  not  in  force  when  the  pro- 
ceedings now  under  review  were  had,  and,  therefore,  even  if 
applicable  to  a  receiver  in  a  foreclosure  case,  cannot  be  invoked 
to  sustain  the  order  appealed  from.  Here  the  appellants  have 
the  prior  lien  by  mortgage,  and,  upon  general  principles  from 
which  the  circumstances  of  this  case  require  no  departure,  are 
entitled  to  a  preference.  {Vatahle  v.  N,  JT.,  Lake  Erie  <b 
West.  E,  E.  Co.,  96  K  T.  49.) 

As  to  the  other  item,  viz. :  deficiencies  for  supplies.  If  the 
appeal  stood  alone  upon  the  notice  of  the  plaintiff,  it  might  be, 
that  under  the  order  appointing  the  receiver  it  should  be  al- 
lowed to  stand.  That  order  directs  him  in  effect  to  maintain, 
and  keep  in  repair,  and  operate  the  railroad,  and  to  pay  the 
necessary  expenses  of  so  doing.  It  was  made  on  plaintiff's 
request,  and  plaintiff  must  abide  by  it.  But  with  the  other 
appellant  it  is  different.  The  Farmers'  Loan  and  Trust  Com- 
pany was  not  a  party  to  the  application  for  a*  receiver,  and  is 
not  found  to  have  acquiesced  in  it.  The  finding  of  the  referee 
is  that,  "  The  receiver,  as  such,  while  operating  the  road  has 
incurred  obligations  to  the  amount  of  $4:,7-4:2  for  supplies  de- 
livered for  the  use,  and  operating  the  road,  consisting  of  coal,  oil, 
hardware,  repairs  done  by  the  Erie  Bailroad  Company  at  their 
shops,  freight  and  ticket  balances,  etc.,  a  statement  of  which 
appeal's  in  Exhibit  ^J,'  attached  to  the  petition  in  this  proceed- 
ing, and  is  under  the  head  of  'Accounts  payable  April  1st, 
1885.'  This  the  receiver  calls  his  deficiency  account,  and  it 
does  appear  that  he  has  no  funds  out  of  which  to  realize  the 
money  to  pay  this  account,  or  any  portion  of  the  same." 

We  find  no  exhibit  J  in  the  case,  but  under  "  accounts  pay- 
able April  1,  1885,"  a  statement  of  names  of  creditors  and 
amounts^  but  no  statement  of  the  consideration  or  cause  of  in- 
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debtedness,  and  nothing  therein  or  in  the  finding  of  the  referee 
to  show  that  the  debts  or  obligations  were  necessarily  incurred. 
No  brief  has  been  submitted  for  the  receiver  or  other  party  in 
support  of  this  last  item,  and  we  discover  no  ground  on  wliich 
it  can  stand. 

We  think,  therefore,  so  far  as  appealed  from,  the  order  of 
the  General  and  Special  Terms -si  lould  be  reversed,  and  the  peti- 
tion of  the  receiver  in  respect  to  the  items  embraced  in  the 
appeal  denied,  with  costs  to  the  appellants  to  be  paid  by  the 
receiver  as  such,  and  not  individually. 

All  concur. 

Order  reversed. 


In  the  Matter  of  the  Application  of  the  Staten  Island  Rapid 
TaANsrr  Company  to  Acquire  Title  to  Lands. 

The  mere  fact  that  land  proposed  t<o  be  taken  hy  a  railroad  company  is  not 
needed  for  the  present  and  immediate  purposes  of  the  petitioner  is  not 
necessarily  a  defense  to  a  proceeding  to  condemn  it. 

The  General  Railroad  Act  (Cliap.  140,  Jjaws  of  1850)  gives  to  cori>orations 
organized  under  it  authority  to  acquire  lands  by  the  exercise  of  the  right 
of  eminent  domain,  both  from  individuals  and  the  State,  for  its  prospec- 
tive, as  well  as  present,  uses,  provided  the  necessity  for  such  use  in  the 
immediate  future  is  established  beyond  reasonable  doubt. 

It  seems  that,  as  the  exercise  of  this  power  is  in  derogation  of  individual 
rights,  it  should  be  allowed  only  when  the  necessity  clearly  appears,  and 
the  proposed  use  is  clearly  embraced  within  the  legitimate  objects  of  the 
power. 

In  proceedings  by  a  railroad  corporation  operating  a  line  of  road^on  Staten 
Island  to  acquire  lands  under  water  in  New  York  harbor,  the  title  to 
which  was  in  the  State,  the  court  found  that  tlie  land  was  not  required 
by  the  petitioner  for  the  purposes  of  its  local  traffic,  but  was  reouired  and 
wa»  necessary  for  the  purpose  of  carrying  out  a  contract  between  it  and 
the  B.  &  O.  R.  R.  Co.,  owning  very  extensive  lines  of  road,  by  which 
it  was  agreed  that  a  connection  should  be  made  between  the  two  roads, 
and  the  petitioner  bound  itself  to  furnish  to  the  other  company  accom- 
modations  over  its  road  for  transportation  of  freight,  passengers,  etc.,  to 
and  from  the  city  of  New  York,  thus  making  the  petitioner's  road  a  con- 
necting link  between  the  system  of  railroads  operated  by  the  B.  &  O. 
R.  R.  Go.  and  New  York  city.     Held,  that  the  obvious  benefit  to  be  de- 
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rived  from  such  a  connection  by  the  public  and  the  petitioner  rendered 
the  object  for  which  the  land  was  sought  a  public  use,  and  justified  its 
condemnation. 

Also  heldy  the  fact  that  the  B.  &  O.  R.  R.  Co.  is  a  foreign  corporation  fur- 
nished no  reason  for  denying  the  relief  sought. 

It  was  claimed  that  because  certain  structures,  J.  e.,  a  bridge  over  nayiga- 
ble  waters,  and  a  short  line  of  road,  which  are  required  to  be  built  in 
order  to  connect  the  roads  of  the  two  companies,  were  not  yet  completed, 
or  begun,  the  facts  did  not  furnish  a  sufficient  degree  of  probability 
of  their  ultimate  construction  as  to  authorize  th^  condemnation  of 
the  land  in  question.  The  B.  &  O.  Co.  was  bound  by  its  contract  with 
petitioner  to  build  the  piece  of  road,  and  the  latter  was  bound  to  build 
the  bridge,  and  perfect  its  facilities  for  accommodating  the  increased 
traffic;  it  appeared  also  that  by  an  act  of  Congress  the  contracting  com- 
panies were  authorized  to  build  the  bridge,  and  that  they  had  already 
made  large  expenditures  and  incurred  heavy  obligations  in  the  purchase 
of  other  lands,  extending  tracks,  etc.,  for  the  purpose  of  carrying  out  the 
contract.  Held,  that  these  facts,  together  with  tbe  manifest  interest 
both  companies  have  in  carrying  out  the  projected  enterprise,  afforded 
conclusiye  assurance  that  the  application  was  made  in  good  faith,  and 
for  the  sole  purpose  of  acquiring  the  land  for  the  purposes  alleged  in  the 
petition. 

It  seefM  that  the  court  had  authority  to  entertain  the  proceedings,  and  to 
grant  the  relief  sought.    (§§21,  25,  chap.  140,  Laws  of  1850.) 

(Submitted  June  15,  1886;  decided  October  5,  1886.) 

Appeal  by  the  people  of  tlie  State  of  New  York  from  order 
of  the  General  Term  of  the  Supreme  Court,  in  the  second  ju- 
dicial department,  made  the  second  Monday  of  May,  1886, 
wliich  affirmed  an  order  of  Special  Term  appointing  commis- 
sioners of  appraisal  to  condemn  certain  lands  under  water 
adjoining  Staten  Island. 

At  the  time  named  in  the  notice,  which  was  served  with  the 
petition,  no  answer  was  served  on  behalf  of  the  people,  and  the 
usual  order  appointing  commissioners  was  made.  Subsequently 
on  motion,  the  default  was  opened,  and  leave  to  file  an  answer 
granted,  ^'  so  far  as  to  permit  the  trial  of  the  issue  of  the  neces- 
sity for  the  condemnation  of  the  land  described  in  the  petition 
for  railroad  purposes  without  prejudice  to  any  of  the  proceed- 
ings heretofore  taken  herein."  In  other  respects  the  motion 
was  denied. 

Further  facts  appear  in  the  opinion. 
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D&ivis  O^Brien^  At^uatua  Sohoonmaker  and  Thomaa  W. 
Pitzgerald  for  appellant.  There  must  be  some  record  evidence 
of  authority,  express  or  implied,  on  the  part  of  tlie  railroad 
company  before  a  court  can  go  on  and  condemn  lands  under  the 
statute,  (i?.  cfe  8.  R.  R.  Co.  v.  Davis,  43  N.  Y.  139  ;  In  re 
JV,  T.  a  <&  H.  R.  R.  R.  Co.,  77  id.  261,  264.)  A  foreign  corpo- 
ration cannot  exercise  the  right  of  eminent  domain  in  this  State. 
(Mills  on  Eminent  Domain,  §  352 ;  In  re  Tovmsend,  38  N.  Y. 
171 ;  In  re  N.  Z.,  L.  cfe  W.  R.  R.  Co.,  99  id.  21.)  There  is 
no  power  in  any  court  in  this  State  to  take  private  property 
for  a  public  use,  until  it  is  conclusively  and  aflSrmatively  proven 
by  evidence,  which  admits  of  no  reasonable  doubt,  that  there  is 
reasonable  or  other  necessity  for  the  land  now  or  within  a 
reasonable  time,  {In  re  N.  Y.  C.  cfe  H.  R.  R.  R.  Co.,  77  N. 
Y.  263,  269 ;  R.  <&  S.  R.  R.  Co.  v.  Davis,  43  id.  145 ;  In  re 
N.  F.(&H.  R.R.  (?<?.,  46  id.  553 ;  Floivery.L.^B.i&S.C. 
R.  R.  Co..  2  Drew.  &  Sm.  330.)  There  must  be  a  clear  case 
of  public  necessity  before  a  railroad  company  can  invoke  the 
right  of  eminent  domain  in  connection  with  the  claim  setup  in 
the  petition  here.  {State  v.  ConCrs  of  Mansfield,  23  N.  Y. 
510  ;  Mayor  of  Alleghany  v.  0.  cfe  Pevm.  R.  R.  Co.,  26  Penn. 
360 ;  S.  W.  R.  R.  Co.  v.  Bd.  of  HeaMh,  4  Ellis,  8  h,  189 ; 
Bennett  v.  BoyU,  40  Barb.  537 ;  Yarrick  v.  North,  5  Paige, 
47-73 ;  Bloodgood  v.  Mohawk,  18  Wend.  ^\  In  re  Albany 
St.,  11  id.  149  ;  In  re  John  and  Cherry  Sts.,  19  id.  659  ;  i?m- 
hiry  Y.  Conner,  S  N.  Y.  511;  Nesbiit  v.  Trumbo,  39  111.  111- 
118  ;  Hbyt  v.  Swan,  5  Md.  237 ;  43  N.  Y.  144.)  It  is  further 
submitted  as  against  the  "  People  of  the  State  of  New  York," 
this  railroad  company  cannot,  nor  can  other  railroads,  condemn 
the  land,  for  the  reason  that  it  is  land  under  water,  dedicated 
by  statute  for  the  purposes  of  commerce.  {Edgerton  v.  Suff, 
26  Ind.  35  ;  Oeisy  v.  C.  C  R.  R.  Co.,  4  Ohio,  308.)  A  rail- 
road company  having  the  right  to  condemn  property  for  the 
purposes  set  forth  in  this  petition  must  have  a  present  necessity 
for  the  use  of  the  property  sought  to  be  condemned.  {R.  d: 
S.R.R.  Co.Y.Davis,  43  N.  Y.  139;InreN.  Y.  G.dbH.R. 
R.  R.  Co.,  77  id,  261,  264.)    The  property  sought  to  be  taken 
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in  tills  proceeding,  being  land  under  water,  cannot  be  taken 
by  the  petitioner  under  the  delegated  right  of  eminent  domain. 
{In  re  N.  T.,  W.  8.  <b  B.  R.  R.  Co.,  29  Hnn,  269 ;  Mayor, 
etc.,  V.  a  R.  R.  Co.,  53  Ga.  120 ;  Boston  Heater  Co.  v.  B.  <k 
W.  R.  R.  Co.,  23  Pick.  36r> ;  Milwaukee  <&  St.  Paul  R.  R. 
Co.  V.  City  of  Fairhault,  23  Minn.  167 ;  In  re  Application 
City  of  Buffalo,  68  N.  Y.  167 ;  In  re  B.  &  A.  R.  R.  Co.,  53 
id.  574 ;  County  ComWa  of  Bait.  Co.  v.  Bd.  of  Md.  Hospital, 
62  Md.  127 ;  Worcester  Co.  v.  Worcester,  116  Mass.  193 ; 
Oooley  on  Taxation,  59.)  Under  the  agreement  between  the 
petitioner  and  the  Baltimore  and  Ohio  Railroad  Company,  the 
petitioner  is  only  tlie  agent  of  the  Baltimore  and  Ohio  Com- 
pany to  condemn  and  procure  the  property  in  question  for  the 
uses  of  the  foreign  corporation.  (Bk.  of  Augusta  v.  Farle,  IS 
Pet.  519,  584;  IhuisviUe i& Nashville  R.  R.  Go.  v.  Quinn,\Ai 
Lea  [Tenn.],  65  :  22  Am.  &  Eng.  Ry.  Cas.  Ill,  114;  Halbert  v. 
St.  Louis  R.  R.  Co.,  45  Iowa,  23  ;  In  re  Townsend,  29  N.  Y. 
171;  chap.  296,  Laws  of  1855  ;  In  re  JSf.  Y.,  L.  E.  <b  W.  R.  R. 
Co.,  99  N.  Y.  12}  Unless  specially  authorized  by  its  charter,  or 
aided  by  some  other  legislative  action,  a  railroad  company  can- 
not, by  lease  or  other  contract,  turn  over  to  another  compan}', 
for  a  long  period  of  time,  its  road  and  all  its  appurtenances,  the 
use  of  its  franchises  and  the  exercise  of  its  powers,  nor  can  any 
other  railroad  company,  without  similar  authority,  make  a  con- 
tract to  run  and  operate  such  road,  property  and  franchises  of 
the  first  corporation.  (Thomas  v.  R.  R.  Co.,  101  U.  S.  71 ; 
G.  B.  c&  M.  R.  R.  Co.  V.  Union  Steamboat  Co.,  107  id.  98 ; 
Davis  V.  Old  Colony  R.  R.  Co.,  131  Mass.  258 ;  Pearoe  v. 
R.  R.Go.,  21  How.  441  ;  N.  Y.  d&  Md.  R.  R.  Co.  v.  Winans, 
17  id.  30.)  The  objection  that  the  corporation  instituting  the 
proceeding  lacks,  or  has  lost  the  power  to  condemn,  may  be 
taken  in  this  proceeding.  {Iji  re  B.  W.  &  N.  R.  R.  Co.,  72 
N.  Y.  235,  345  ;  81  id.' 69 ;  B'klyn  Steam  Trans.  Co.  v.  CUy 
of  Brooklyn,  78  id.  524.)  Riparian  owners  have  property 
rights  to  the  lands  under  water  adjoining  their  freeholds,  and 
such  rights  are  valuable  and  entitled  to  protection.  {Bell 
V.  Ooiigh,  3  Zabr.  624 ;   Keyport  Steamhoat  Co.  v.  Farmeri 
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Trans.  Co.,  3  C.  E.  Green,  224 ;  AWy-Qmn  v.  Hoosic  Tunnel 
B.  R.  Co.,  12  id.  176 ;  Tales  v.  MUwaukee,  10  Wall.  497 ; 
Potomac  Steamboat  Co.  v.  Upper  Potomac  Steamboat  Co.y  109 
U-.  S.  682;  Weber  v.  Dock  ComWs  of  San  Francisco,  18  Wall. 
57 ;  Lehigh  Valley  R.  R.  Go.  v.  7V<m,  28  Penn.  St.  206 ; 
Story  V.  N.  T.  EL  R.  R.  Co.,  90  N.  Y.  122 ;  Mayor,  etc.,  v. 
HaH,  95  id.  460 :  Smith  v.  City  of  Rochester,  92  id.  477.) 

Stewart  cfe  Boardman  for  respondents.  A  railroad  company- 
organized  under  the  railroad  laws  of  this  State  has  power  to 
make  any  arrangement  that  may  be  thought  provident  with 
any  other  railroad  company  for  the  interchange  of  business  and 
traffic.  {Woodruf  y.  Erie  R.  Co.,  96  N.  T.  619;  Amot 
V.  Erie  B.  Co.,  67  id.  315.)  The  company  need  not  wait 
until  the  want  is  instant,  pressing  and  overwhelming,  but  may, 
in  a  provident  business-like  manner,  anticipate  the  imminent 
necessities  of  the  corporation.  {In  re  ]}f.  T.  C.  cfe  B.  B.  B. 
B.  Co.,  77  N.  y.  250 ;  In  re  D.,  L.  <&  W.  B.  B.  Co,,  99  id. 
12 ;  Lodge  v.  PhiZa.,  W.  c&  B.  B.  B.  Co.,  8  Phil.  345.)  The 
bill  authorizing  the  construction  of  tlie  Arthur  Kill  bridge, 
passed  by  Congress,  removes  all  obstacles  to  the  making  of  the 
proposed  connection  within  a  few  months.  {S.  C  v.  Oa.,  93 
U.  S.  4 ;  Clinton  Bridge  Case,  10  Wall.  454 ;  Cooley  on  Const. 
Lim.  454 ;  Wheeling  Bridge  Case,  13  How.  566  ;  18  id.  434; 
Bridge  Co.  v.  U.  S,  105  U.  S.  479 ;  McCrady  v.  Virginia, 
94  id.  394;  Wheeler  v.  Harbor  Com'rs,  18  Wall.  66 ;  Clinton 
Bridge  Case,  1  Walworth,  163.) 

KuGSB,  Ch.  J.  Many  of  the  questions  discussed  in  the 
learned  brief  of  the  appellant's  counsel  do  not  seem  to  be*  open 
for  consideration  here,  as  they  were  neither  raised  in  the  court 
below,  nor  authorized  by  the  order  under  which  they  were  per- 
mitted to  defend.  Aside  from  a  request  to  dismiss  the  pro- 
ceedings upon  the  ground  of  indefiniteness  in  the  description 
of  the  land  proposed  to  be  taken,  and  which  is  not  now  raised 
by  counsel,  we  find  no  objection  in  the  record  to  the  adjudica- 
tion under  consideration,  except  that  of  the  alleged  insufficiency 
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of  the  evidence  to  show  that  the  property  proposed  to  be  taken 
was  required  for  the  purposes  of  the  petitioning  corporation. 
A  motion  was  made  to  dismiss  the  petition  for  that  reason, 
which  was  denied,  and  the  appellant  excepted  to  this  decision. 
This  exception  presents  the  only  material  question  exhibited 
by  the  record  before  us. 

The  appellant  was  restricted  to  this  ground  of  objection  by 
the  terms  of  an  order  vacating ^o  tanto  an  adjudication  already 
made  in  the  proceedings,  and  was,  therefore,  precluded  from 
raising  any  other  ground  of  defense.  Questions  as  to  the  cor- 
porate organization  of  the  petitioning  company,  its  action  in 
authorizing  these  proceedings,  the  right  of  a  railroad  company 
to  acquire  lands  under  navigable  water  as  against  the  State,  and 
the  rights  and  interests  of  littoral  owners  in  such  lands,  are 
therefore,  all  excluded  from  the  controversy  by  the  terms  of  the 
order  opening  the  appellant's  default. 

The  original  order  of  condemnation  appointing  commis- 
sioners to  appraise  the  value  of  the  land  proposed  to  be  taken 
constituted  an  adjudication  in  favor  of  the  respondent  upon  the 
questions  involved,  disposing  of  every  question  which  might 
have  been  raised  in  opposition  thereto,  except  that  allowed  to  be 
litigated  by  the  order  referred  to. 

It  was  conceded  by  the  petitioner  upon  the  hearing  that  the 
lands  in  question  were  not  required  for  its  present  uses,  and  it 
is  strenuously  contended  therefrom  by  the  appellant,  that  the 
petitioner  has  not  made  a  case  for  condemnation,  or  such  a  case 
as  establishes  a  reasonable  probability  that  such  lands  will  be 
required  for  its  uses  in  the  future.  It  is  quite  obvious  tliat  the 
beneficial  exercise  of  the  power  of  acquiring  property  for  pul)- 
lic  uses  cannot  be  enjoyed  unless  allowed  in  anticipation  of  the 
contemplated  improvement,  and  it  is,  therefore,  well  settled  in 
this  State,  that  the  mere  fact  that  the  land  proposed  to  be  taken 
for  a  public  use  is  not  needed  for  the  present  and  immediate  pur- 
pose of  the  petitioning  party,  is  not  necessarily  a  defense  to  a 
proceeding  to  condemn  it. 

The  statute  authorizing  the  formation  of  railroad  corpora- 
tions confers  power  upon  such  as  are  organized  under  its  pro- 
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visions  to  acquire  lands  by  the  exercise  of  the  right  of  eminent 
domain,  not  only  from  individuals,  but  also  from  the  State  for 
its  prospective  as  well  as  present  uses,  provided  its  necessities 
for  such  use  in  the  immediate  future  are  established  beyond 
reasonable  doubt  {Lcmsing  v.  Smithy  8  Cow.  146 ;  8.  C,  4 
Wend.  9  ;  §  21,  Laws  of  1860,  chap.  140  ;  Bens,  cfe  Sar.  R.  R. 
Co.  V.  Davis,  43  K  Y.  137 ;  In  the  Matter  of  the  N,  T.  G.  <& 
H.  R.  R.  R.  Co,,  77  id.  249.)  The  exercise  of  this  power 
is  in  derogation  of  individual  rights,  and  is  always  burdensome 
and  often  injurious  to  the  owner  beyond  the  power  of  pecuniary 
compensation  to  wholly  redress,  and  should  be  allowed  only 
when  the  necessity  for  the  land  clearly  appears,  and  its  pro- 
posed use  is  clearly  embraced  within  the  legitimate  objects  of 
the  power.  ♦ 

The  only  question,  therefore,  before  us  is  whether  the  evi- 
dence shows  snch  a  case  as  renders  it  probable  that  these  lands 
will  be  required  within  a  reasonable  period  for  the  use  of  the 
petitioning  corporation. 

No  evidence  was  oflEered  by  the  appellant  upon  the  question 
at  the  trial,  and  it  relies  wholly  for  its  defense  upon  the  in- 
sufficiency of  the  proof  given  by  the  petitioner  to  establish 
a  case  for  condemnation.  The  Special  Term  found  as  a  fact 
thai  '*  the  land  was  required  by  the  petitioner  for  the  purposes 
of  its  incorporation,  to- wit :  for  tracks,  switches,  sidings  and 
depot  grounds,  whereon  cars  may  be  moved,  loaded  and  un- 
loaded, stored,  received  and  dispatched,  for  freight  sheds 
wherein  freight  may  be  received  and  stored  and  then  loaded 
into  cars  and  delivered  to  consignees,  and  for  necessary  termi- 
nal grounds  for  the  purpose  of  the  incorporation  of  said  com- 
pany and  for  the  purpose  of  constracting  and  operating  its 
railroad.''  It  was  further  found  that  such  use  was  not  re- 
quired for  the  purpose  of  its  local  traffic,  but  for  the  purpose 
of  enabling  it  to  fulfill  the  obligations  of  a  contract  made 
between  it  and  the  Baltimore  and  Ohio  Railroad  Company, 
wheieby  it  had  bound  itself  to  furnish  to  such  company 
accommodations  over  its  road  for  transportmg  freight,  pas- 
sengers, express  and  mail  matter  between  the  proposed  ter- 
SiCKELS  — Vol.  LVIII.        33 
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mini  of  such  Baltimore  and  Ohio  road  at  Elizabethport,  in 
New  Jersey,  to  and  from  the  city  of  New  York.  We  think 
the  evidence  fully  supported  these  findings. 

The  proof  shows  that  the  petitioner  is  a  domestic  railroad 
corporation  operating  a  line  of  road  on  Staten  Island  which 
has  been  mainly  used  heretofore  for  local  purposes,  but  which 
it  is  now  proposed  to  utilize  as  a  connecting  link  between  the 
system  of  railroads  known  as  that  of  the  Baltimore  and  Ohio 
and  the  port  and  city  of  New  York.  The  vast  increase  of 
business  which  such  a  connection  will  occasion  to  the  petition- 
er's railroad  and  the  necessity  of  increased  facilities  for  hand- 
ling it,  is  too  obvious  to  be  disputed.  The  benefit  to  be  de- 
rived from  such  a  connection  not  only  to  the  public  but  also  to 
the  petitioner  is  clearly  apparent  f  rorau  the  evidence,  and  ren- 
ders the  object  for  which  the  appropriation  of  the  land  in 
question  is  sought,  a  public  use  within  the  meaning  ascribed  to 
that  term  by  the  decisions  of  this  court.  {In  re  N.  Y,  <&  H. 
R,  R.  Go.  v.  Kipp,  46  N.  Y.,  547;  In  re  JV.  Y.  a  <b  B. 
R.  R.  R.  Co.,  77  id.  263.) 

The  fact  that  the  condemnation  of  the  land  in  question  is 
also  earnestly  desired  by  a  foreign  railroad  corporation,  and  will 
inure  largely  to  its  benefit,  furnishes  no  reason  for  denying  the 
rehef  asked  fur  by  the  petitioner,  provided  it  has  brought  itself 
within  the  language  of  the  statute  authorizing  such  a  proceed- 
ing.    {In  re  N.   Y.,  L.  db  W.  R.  R.  Co.,  99  N.  Y.  21.) 

It  is  claimed  that  because  certain  structures  which  are 
required  to  \ye  built,  in  order  to  form  the  connection  between 
the  two  systems  of  railroads,  are  not  yet  begun  or  completed, 
that  their  construction  is  conjectural  and  uncertain,  and  does 
not  afford  a  sufficient  degree  of  probability  of  their  ultimate 
construction  as  authorizes  the  court  to  condemn  the  property 
in  question  for  its  proposed  uses.  The  prmcipal  structures  re- 
ferred to  are  the  extension  of  the  petitioner's  railroad  over  a 
bridge  or  viaduct,  to  be  erected  across  Arthur's  Kill,  which 
divides  Staten  Island  and  New  Jersey,  and  the  building  of 
a  railroad  track  by  the  Baltimore  and  Ohio  Kailroad  Com- 
pany from  Bound  Brook  to  Elizabethport  in  New  Jersey,  a 
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distance  of  about  sixteen  miles,  connecting  the  roads  of  the 
contracting  parties.  The  evidence  shows  that  the  petitioner 
is  bound  by  its  contract  with  the  Baltimore  and  Ohio  Rail- 
road Company  to  construct  such  bridge  and  perfect  its  facili- 
ties for  accommodating  the  increased  traffic  within  one  year  from 
the  date  of  the  contract,  viz.:  October  28,  1885,  unless  ob- 
structed and  delayed  by  hostile  legal  proceedings,  or  want 
of  lawful  authority  to  do  so,  and  in  case  of  delay  from 
such  causes,  then  with  all  reasonable  diligence  after  such 
obstacles  hav.e  been  removed  and  authority  obtained.  The  same 
contract  provides  that  the  Baltimore  and  Ohio  Railroad  Com- 
pany shall  within  one  year  from  the  date  thereof,  or  if  delayed 
by  hostile  legal  proceedings,  with  all  reasonable  diligence,  per- 
fect its  connection  at  Elizabethport  with  the  railroad  of  the  peti- 
tioner. It  thus  appears  that  the  contemplated  connection  be- 
tween the  petitioner's  railroad  and  the  vast  system  of  railroads 
controlled  by  the  Baltimore  and  Ohio  Company  is  assured  by 
contract  obligations  between  parties  interested  in  making 
snch  connection,  and  presumptively  able  to  comply  with 
their  obligations,  if  no  legal  obstacles  prevent.  It  also  ap- 
pears that  the  contracting  parties  have  already  built  and  leased 
lines  stretching  over  several  hundred  miles  for  the  pui^pose  of 
carrying  out  the  object  in  view,  and  that  the  Baltimore  and 
Ohio  Railroad  Company  has  already  in  the  performance  of  its 
contract  assumed  liabilities  for  the  Staten  Island  Rapid  Transit 
Railroad  Company  to  the  amount  of  $2,500,000,  and  has  ad- 
vanced and  expended  money  in  the  purchase  of  property  on 
Staten  Island  and  elsewhere,  and  in  extending  its  tracks  for  the 
purpose  of  the  traffic  contemplated  to  be  carried  on  over  the 
petitioner's  road  of  upward  of  $1,000,000.  The  pecuniary 
expenditures  made,  and  the  liabilities  assumed,  by  both  of  the 
contractmg  parties,  as  well  as  the  manifest  interest  which  both 
of  them  have  in  carrying  into  eilect  the  projected  entei-prise, 
afford  the  most  conclusive  assurance,  that  this  application  is 
made  in  good  faith,  and  for  the  sole  purpose  of  acquiring  prop- 
erty for  the  use  of  the  petitioning  railroad  company.  All  of 
the  testimony  taken  on  the  hearing  concurs  as  to  the  necessity 
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of  the  appropriation  of  all  of  the  property  described  for  the 
proposed  use,  and  we  have  been  referred  to  no  circamstance 
appearing  In  tlie  case  which  seems  to  cast  any  snq>icion  apon 
the  motives  of  the  petitioner  in  preferring  the  application. 

While  the  limitations  under  which  the  req)ondent  is  per- 
mitted to  defend  this  proceeding  do  not  permit  it  to  raise  any 
questions  as  to  the  authority  of  the  court  to  entertain  the  pro- 
ceeding and  grant  the  relief  sought,  it  may  be  proper  to  say 
that  it  seems  to  be  fully  authorized  by  sections  21  and  25  of 
the  General  Bailroad  Act  and  the  cases  of  Lamjmg  v.  SmUk 
(8  Cow.  146),  and  on  appeal  (4  Wend.  9),  Qould  v.  Hudson 

B.  B.  Co.  (6  N.  Y.  524),  and  In  re  Applieatian  of  the  2f.  T. 

C.  cfe  H.  B.  B,  B.  Go.  (77  id.  248). 

It  is  also  proper  to  say  that  the  enactment  by  Congress  dur- 
ing its  last  session,  of  a  bill  authorizing  the  contracting  parties 
hereinbefore  referred  to,  to  build  a  railroad  bridge  or  viaduct 
across  Arthur's  kill  has  apparently  removed  any  l^al  objec- 
tions to  such  a  structure,  and  rendered  it  quite  certain  that  the 
connections  contracted  for  between  such  parties  will  be  made, 
and  the  property  sought  to  be  obtained  by  this  proceeding  de- 
voted to  the  purposes  alleged  in  the  petition. 

The  order  should  be  affirmed,  with  costs. 

All  concur. 

Order  affirmed. 


In  the  Matter  of  the  Petition  of  Bradish  Johnson  to  Vacate 
an  Assessment. 

A  contract  for  a  local  improvement  in  the  city  of  New  York,  origioally 
invalid  because  of  failure  to  comply  with  the  provision  of  the  charter  of 
tl873  (Chap.  335,  Laws  ot  1873),  requiring  the  advertisement  for  proposals 
and  the  letting  of  contracts  to  the  lowest  bidder,  is  validated  by  the  cer- 
tificate of  the  commissioners  appointed  under  the  act  ot  1872  (Chap.  580, 
Laws  of  1872),  to  the  effect  that  the  contract  is  free  from  fraud. 

Among  the  items  of  expenditure  included  in  an  assessment  tor  construct- 
ing a  sewer  in  the  city  of  New  York  was  a  sum  awarded  to  a  gas  com- 
pany.    In  proceedings  te  vacate  the  assesBment  it  did  not  appear  but 
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that  the  award  was  for  the  expeoae  of  removinf^  and  relaying  the  gas 
pipes  of  the  company,  rendered  necessary  by  the  constractlon  of  the 
sewer.  Held,  that  as  by  the  city  ordinances  it  was  made  the  duty  of  the 
company  in  such  case  to  remove  its  pipes,  and  it  is  declared  that  all 
expenses  thereby  incurred  shall  form  a  part  of  the  expenses  and  be  included 
in  the  assessmeut/its  disallowance  was  not  justified  ;  that  if  the  item*  was 
for  a  different  purpose  the  petitioner  should  have  shown  it,  as  it  is  for 
him  to  establish  an  error  if  one  exists. 

Surveyors'  fees  are  properly  included  in  such  an  assessment  as  an  item  of 
the  expenses. 

In  re  Deering  (98  N.  Y.  861)  and  In  re  Houghton  (30  Hun,  895),  distin- 
guished. 

(Argued  June  15,  1886  ;  decided  October  5,  1886.) 

Thesb  were  cross-appeals  from  an  order  of  the  General  Term 
of  the  Supreme  Court,  in  the  first  judicial  department,  made 
the  first  Monday  of  March,  1886,  which  modified  an  order  of 
Special  Terra  vacating  an  assessment  on  petitioner's  premises  in 
the  city  of  New  York  for  the  expenses  of  constructing  a  sewer, 
by  deducting  from  the  assessment  a  proportionate  amount  of  an 
item  included  in  the  assessment,  as  follows :  "  $1,206.63  awarded 
to  Manhattan  Gas-light  Company/'  The  balance  of  the  assess- 
ment was  ordered  to  stand. 

The  petitioner  was  the  owner  of  property  aflFected  by  the 
assessment,  and  by  petition  alleged  "that  said  assessment  is 
irregular  and  void,  for  the  following  reasons  : 

"  I.  Because  there  is  included  in  said  assessment,  and  assessed 
upon  his  lots,  the  cost  of  work  for  which  no  contract  was  made, 
in  conformity  with  the  provisions  of  section  91  of  the  charter 
of  1873,  nor  any  bids  made  for  doing  said  work,  or  any  part 
thereof,  or  any  competition  therefor. 

"  II.  That  the  work,  for  the  expense  of  which  said  assess- 
ment is  imposed,  was  done  without  any  authority  of  law,  and 
there  are  included  therein  expenses  not  authorized  by  law." 

Upon  the  trial  it  appeared  that  the  whole  assessment  was 
$255,251.17 ;  it  included  surveyors'  fees,  $22,870,  and  $1,206.53, 
awarded  to  Manhattan  Gas-light  Company ;  it  also  appeared 
"that  it  was  before  the  commissioners  appointed  under  chapter 
680  of  the  Laws  of  1872,  and  was  by  them  certified  as  free  from 
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fraud."     The  contract  contained  fixed  prices  for  rock  excava- 
tion, but  none  was  required  or  done. 

Peter  A.  Hargous  for  petitioner.  The  allegations  in  the 
petition  are  sufficient  to  reduce  the  assessment  on  the  grounds 
stated.  {In  re  Lilienthalj  28  Hun,  6^1,)  The  certificate  of 
the  commissioners  under  the  act  of  1872,  chapter  580,  did  not 
validate  the  assessment,  so  that  a  valid  assessment  could  be 
laid  and  imposed  when  a  substantial  error  existed  in  the  assess- 
ment. {In  re  Burmeister^  76  N.  Y.  174 ;  In  re  Marshy  83 
id.  433;  21  Hun,  582.)  The  award  to  the*  Manhattan  Gas 
Company  is  an  improper  charge.  {In  re  Deering,  93  N.  Y. 
361.)  Only  such  matters  as  are  in  the  certificate  of  the  commis- 
sioners of  public  works  to  the  board  of  assessors  can  be  assessed. 
(Laws  of  1882,  chap.  410,  §  868,  Cons.  Act-,  Laws  of  1871,  chap. 
574,  §5;  In  re  Cameron,  50  N.  Y.  52.)  The  maxim  "  de min- 
imis nofi  curat  ^r,"  cannot  apply  in  a  case  where  an  author- 
ized item  is  incliided  in  an  assessment,  however  small.  {In  re 
I)eeri7igy  93  N.  Y.  361.) 


K  Henry  Lacomhe  and  O.  Z.  Sterling  for  the  city  corpora- 
tion. This  being  a  case  neither  of  fraud  nor  repavement,  the 
alleged  irregularity  in  the  letting  of  the  contract  is  of  no  im- 
portance in  view  of  the  certificate  of  the  commissioners  under 
chapter  580  of  the  Laws  of  1872.  {In  re  Hurnieister,  76  N. 
Y.  174;  In  re  Peugnet,  5  Hun,  434;  67  N.  Y.  443;  In  re 
Marsh,  83  id.  431 ;  In  re  Kendall,  85  id.  302.)  The  contract, 
even  if  made  in  disregard  of  legislative  limitations,  has  been 
ratified  by  subsequent  legislation.  (Laws  of  1880,  chap.^556; 
Brown  v.  Mayor,  etc,,  63  N.  Y.  239,  244.)  Thei-e  is  no  alle- 
gation in  the  petition,  under  which  evidence  as  to  the  items  of 
"surveyors  fees,'"  "award  to  Manhattan  Gas  Company,"  could  be 
offered.  {In  re  Eager,  46  N.  Y.  109 ;  In  re  Roberts,  81  id. 
69;  RicKs  Case,  12  Abb.  Pr.  118;  HimCs  Case,  id.  124; 
MiUer^s  Case,  id.  121.)  The  items  included  for  "  sui-veyors' 
fees"  and  "award  to  Manhattan  Gas  Company*'  are  proper 
charges.     (Laws  of  1865,  §§  9,  10,  11,  amended  by  Laws  of 
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1866,  §  1 ;  In  re  Merriam,  84  N.  Y.  607 ;  In  re  Pelton,  85 
id.  657 ;  In  re  Lcxwden,  89  id.  548 ;  In  re  Roberts^  95  id.  674 ; 
ilev.  Ord.,  1880,  §§  168,  171,  pp.  105,  106;  Rev.  Ord.,  1886, 
pp.  243,  244.)  All  the  presumptions  are,  in  these  cases,  in  favor 
of  the  city.  {In  re  Hebrew  Ben,  Orph.  Asyl.^  70  N.  Y.  476  ; 
In  re  Bdssford^  50  id.  512  ;  Lire  Williarnaon^  Z^wn^  65-68  ; 
Sigelovy  v.  Boston^  120  Mass.  326.)  This  is  a  case  for  the  ap- 
pb'cation  of  the  maxim  "  De  minimis  non  curat  lex.^^  {In  re 
St.  JosepKs  Asylum^  69  N.  Y.  353 ;  Coleman  v.  ShaUwJc^  62 
id.  363 ;  In  re  leioisy  35  How.  Pr.  168.) 

Danforth,  J.  So  far  as  the  petitioner's  appeal  touches  the 
validity  of  the  contract,  it  ranst  fail,  because  of  the  action  of 
the  commissioners,  and  for  reasons  which  led  to  our  decision 
In  the  MaMerof  RendaU  (85  N.  Y.  302),  where  they  are  fully 
stated ;  and  in  regard  to  surveyors'  fees.  Matter  of  Mer* 
riam  (84  id.  607),  Ma;tter  of  Pelton  (85  id.  651),  Matter  of 
Lowden  (89  id.  548),  Are  against  him.  On  the  other  hand  the 
appeal  by  the  corporation  should  succeed.  The  question  pre- 
sented by  it  relates  to  the  item  of  "  $1,206.53,  awarded  to  the 
Manhattan  Gas-light  Company,"  for  the  expense  it  may  be, 
the  contrary  does  not  appear,  of  removing  and  relaying  their 
gas  pipes,  in  consequence  of  the  construction  of  the  sewer  in 
question,  and  in  performance  of  a  duty  to  do  so,  imposed  upon 
them  by  a  city  ordinance.  (Rev.  Ord.  of  1866,  p.  243,  §  16 ; 
of  1880,  pp.  105,  106,  §§  166,  171.)  The  same  ordinance 
declares  that  all  expenses  or  damage  incurred  or  sustained  by 
such  company  shall  form  a  portion  of  the  expenses  of  such 
sewer  and  be  assessed  and  collected  in  the  same  manner  as  the 
other  expenses  thereof.  Its  disallowance  is  not  justified  by 
our  decision  m  Deermg^s  Case  (93  N.  Y.  361).  The  assess- 
ment there  in  question  was  for  regulating  and  grading  a  street, 
and  an  item  similar  to  that  now  under  consideration  was 
rejected  because  the  occasion  which  required  it  was  not  within 
the  ordmances  above  referred  to.  It  is  otherwise  with  the 
case  now  before  us.  If  the  item  was  for  a  purpose  different 
from  that  suggested,  it  was  the  duty  of  the  petitioner  to  point 
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it  out,  and  establish  an  error,  if  one  existed.  {In  re  Eager^  46 
N.  Y.  109.)  It  is  not  even  alluded  to  in  the  petition,  and  the 
proof  is  only  that  such  an  item  forms  part  of  the  general  sum. 

The  learned  counsel  for  the  petitioner  calls  our  attention  to 
the  Matter  of  LUienthdl  (28  Hun,  641),  and  to  the  HoughJUm 
Case  (20  id.  395).  In  the  first,  the  opinion  of  the  court  does 
not  appear,  and  we  have  no  means  of  knowing  the  circum- 
stances of  the  case,  or  the  view  taken  of  them.  The  other 
seems  to  have  turned  upon  a  provision  of  the  contract  then  in 
question.  In  the  case  before  us  the  contract  is  not  produced, 
nor  is  there  evidence  that  it  contains  the  provision  on  which 
reliance  was  placed  in  the  case  cited. 

So  far,  therefore,  as  the  order  of  the  General  Term  modifies  * 
the  order  of  the  Special  Term,  it  should  be  reversed,  and  the 
order  of  the  Special  Term  affirmed,  but  in  other  respects  the 
order  of  the  General  Term  should  be  affirmed,  and  the  peti- 
tion dismissed,  with  costs  to  the  city  of  New  York. 

All  concur. 

Ordered  accordingly. 


Maby  B.  Lyon  et  al.,  as  Executors,  etc..  Appellants,  v.  Chables 
W.  Hkesey  et  al..  Respondents. 

While  no  particular  form  of  words  is  necessary  to  create  a  limitation  or 
condition,  it  is  essential  that  t|ie  intention  to  create  them  should  be 
clearly  e!^)resRed  in  some  words  importing  &xi  vi  termini  that  the  vesting 
or  continuance  of  the  estate  or  interest  is  to  depend  upon  a  contingency 
provided  for. 

L.  died  seized  of  a  tract  of  land  in  L.  county  and  of  an  {interest  in  certain 
tannery  property.  His  will  gave  to  his  executors  power  to  sell  the  real 
estate.  They  entered  into  a  contract  with  the  firm  of  C.  J.  L.  &  Co.  for 
the  sale  to  that  firm  of  all  the  hemlock  bark  upon  the  tract.  The  con- 
tract, after  stating  that  the  tract  was  in  the  vicinity  of  the  tannery,  con- 
tained this  clause  :  **  Said  bark  to  be  used  there  in  carrying  said  tannery 
on."  The  contract  provided  that  the  vendees  should  pay  a  price  speci- 
fied for  the  bark,  to  be  paid  before  its  removal  from  the  land,  the  bark  to 
remain  the  property  of  the  estate  until  paid  for.  The  vendees  were  to 
cut  not  over  a  specified  number  of  cords  per  year  and  were  authorized  to 
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enter  upon  the  land,  to  fell  and  care  said  bark  and  remoye  it  in  the  usnal 
way.  Said  vendees  entered  upon  the  performance  of  their  contract,  and 
they  and  defendants,  their  assignees,  continued  to  take  and  use  the  k>ark 
in  the  tannery  until  it  vas  destroyed  by  fire.  Before  this  the  tannery 
property  had  been  sold  on  a  partition  sale,  and  one  of  the  defendants 
became  the  owner.  Defendants  owned  another  tannery  in  the  vicinity, 
and,  after  notice  from  plaintiffs  claiming  a  right  to  terminate  the  con- 
tract,  and  that  they  elected  so  to  do,  they  continued  to  cut  bark  with  the 
avowed  purpose  of  using  it  in  the  other  tannery.  In  an  action  to  annul 
the  contract,  to  restrain  such  use,  and  to  determine  the  ownership  of  the 
bark  cut  and  not  removed  from  the  tract,  held,  that  the  words  quoted 
created  neither  a  limitation  nor  a  condition;  and  that  the  action  was  not 
maintainable. 
Tfwmas  t.  Oakley  [,1^  Ves.  184),  Groat  v.  Bock  (94  N.  Y.  115),  distinguished. 

(Argued  June  16,  1886;  decided  October  5,  1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  entered  upon  an  order 
made  Jannarj  13, 1885,  which  aflBrmed  a  judgment  in  favor  of 
defendants,  entered  upon  a  dedBion  of  the  court  on  trial  at 
Special  Term. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

C.  D.  Adams  for  appellants.  The  expression  in  the  contract 
''said  bark"  (from  Brantingham  lots)  "to  be  used  there  in 
carrying  said  tannery  on,"  is  a  limitation  and  not  a  condition ; 
the  executors  could  not  make  a  condition  under  the  power,  as 
owners  might.  (Girard  on  Titles  [2d  ed.],  124.)  The  suit  is  to 
declare  the  contract  at  an  end  by  force  of  the  limitation ;  and 
terminated  May  15,  1883,  when  Moose  River  tannery  was 
destroyed ;  also  for  an  injunction.  (44  N.  Y.  489 ;  70  id.  247.) 
It  is  a  proper  action  for  this  relief.  (Willard's  Eq.  Jur.  303  ; 
73  N.  Y.  516-524 ,  18  Ves.  184  ;  6  Johns.  Ch.  497;  2  Story's 
Eq.  929;  14  Abb.,[N.  S.]  266;  24  Hun,  884;  High  on  In- 
junctions [1st  ed.],  §  727.)  The  defendants  cannot  only  be 
enjoined  from  committing  further  waste  or  trespass  on,  or  in- 
jury to  the  premises,  but  the  court  can,  as  an  incidental  to  the 
action,  make  them  pay  for  the  bark  peeled  since  May  15, 1883 ; 
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or  appoint  a  receiver  to  take  and  sell  the  bark  pending  the  ac- 
tion ;  especially  so,  as  Hersey  is  insolvent,  and  Mullen  is  not  a 
honafide  owner,  only  a  trustee,  (b  Barb.  488 ;  11  id.  601.)  If 
the  executors  had  given  a  deed  of  this' bark,  using  the  same 
language,  no  effect  could  be  given  to  the  language,  except  as  a 
limitation.  The  executors,  under  the  power,  could  not  make  a 
valid  condition  subsequent  in  favor  of  the  owners.  (Girard  on 
Titles  [2d  ed.],  124;  53  N.  Y.  85,  92 ;  Willard  on  Eeal  Estate, 
102,  520;  4  Kent's  Cora.  126,  127;  5  Seld.  85;  44  N.  Y. 
489  ;  70  id.  247.)  As  wrong-doers  the  defendants  in  this  action 
are  liable  for  the  value  of  the  peeled  bark  on  the  premises  when 
this  action  was  begun.  (18  Ves.  184;  6  Johns.  Ch.  497;  14 
Abb.  [N".  8.]  266 ;  3  Comst.  879 ;  14  Barb.  638  ;  2  Abb.  Dig. 
516;  9  Hun,  571.) 

Francis  Keman  for  respondents.  The  contract  does  not 
limit  the  use  of  the  bark  to  carrying  on  the  tanning  business 
in  the  old  tannery  building.  If  that  building  is  destroyed, 
the  bark  may  be  used  in  carrying  on  the  tanning  business  in 
another  tannery  building  owned  by  the  holder  of  the  contract, 
and  situated  in  the  same  place  or  village,  and  on  the  same  side 
of  the  river  as  the  old.  (2  Kent's  Comm.,  p.  556  ;  Ciomwdl  v. 
Seldm^  3  Comst  253,  256;  Wakdy  v,  Donaldson^  26  N.  Y. 
394 ;  OlmMead  v.  LoomiSy  9  id.  424,  427 ;  Fish  v.  WiJhei\  7 
Barb.  395,  402,  403,  404.)  The  intent  of  the  parties  to  a  con- 
tract is  to  be  ascertained  not  only  by  the  language  employed, 
but  by  the  surrounding  cirQjnmstances  and  the  subject-matter, 
and  the  intent  of  the  parties  as  thus  ascertained  is  to  prevail. 
{Ilasbrooh  v.  Paddock,  1  Barb.  635, 636,  637 ;  French  v.  Car- 
hurt^  1  Comst.  96;  Bancroft  v.  Wenspeer^  44  Barb.  211; 
Blossom  V.  Qrifjiny  3  Kern.  669 ;  Springstein  v.  Samson^ 
32  K  Y.  703.) 

EuoBB,  Cli.  J.  The  complaint  in  this  action  was  framed  to 
procure  a  decree,  annulling  an  executory  contract  between  cer- 
tain of  the  plaintiffs,  as  executors  of  the  estate  of  Lyman  R. 
Lyon,  vendors,  and  the  firm  of  C.  J.  Lyon  &  Co.  as  vendees 
for  the  sale  of  the  hemlock  bark  on  the  Brantingham  tract  in 
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Lewis  county,  and  to  determine  the  ownership  of  that  portion 
of  such  bark  as  was  then  cut,  but  not  removed  from  the  prem- 
ises. The  action  is  based  upon  the  claim  that  the  destruction 
of  the  Moose  Eiver  tannery,  rendered  the  performance  by  the 
vendees  of  an  alleged  implied  agreement,  to  use  it  therein  im- 
possible, and,  therefore,  that  the  title  to  such  bark,  as  then  re- 
mained unused,  reverted  to  the  owners  of  the  land.  The 
question  arises  under  a  clause  in  the  contract  following  the  de- 
scription of  the  premises  upon  which  the  bark  was  grown 
reading  as  follows  :  "  Said  lots  being  in  the  vicinity  of  Moose 
River  tannery,  said  bark  to  be  used  there  in  carrying  said  tan- 
nery on?^  At  the  date  of  the  contract  in  January,  1871,  some 
of  the  plaintiffs  were  the  owners  as  trustees  under  the  will  of 
Lyman  R.  Lyon,  of  an  undivided  three-eighths  of  said  tannery, 
and  Chester  J.  Lyon,  also  an  executor,  was  the  owner  of  the 
renaaining  five-eighths,  the  whole  consisting  of  a  tannery  and 
about  one  thousand  acres  of  land.  The  said  executors  were 
also  trustees,  with  power  of  sale  under  the  will  of  Lyman  R. 
Lyon,  of  the  Brantingham  tract,  upon  which  there  was  then  grow- 
ing about  thirty  thousand  cords  of  bark.  The  contract  pro- 
vided, among  other  things,  that  "  For  the  aforesaid  bark  on 
the  tree,  second  parties  agree  to  pay  first  parties  fifty  cents  per 
cord,  said  bark  to  be  paid  for  before  removed  from  the  land, 
unless  otherwise  satisfactorily  arranged,  and  to  remain  the  prop- 
erty of  the  estate  until  paid  for."  "  The  second  party  are  not  to 
cut  more  than  three  thousand  cords  on  the  Brantingham  tract 
per  year,"  and  are  "to  have  the  right  and  privilege  to  enter 
upon  said  lands  to  fell  and  cure  said  bark  and  remove  the  same 
as  is  usually  done  by  tanners." 

The  vendees  after  its  execution  inamediately  entered  upon 
the  performance  of  the  contract,  and  by  themselves  and  de- 
fendants, their  assignees,  continued  to  cut,  peel  and  draw  away 
bark  in  each  year  for  use  in  the  Moose  River  tannery  until  May 
15, 1888,  when  the  tannery  building  was  accidentally  destroyed 
by  fire.  There  then  remained  about  six  thousand  cords  of  bark 
uncut  on  the  described  premises.  On  June  12,  1888,  the  plain- 
tifife  served  a  written  notice  upon  the  defendants,  claiming  the 
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right  to  terminate  the  contract  by  reason  of  the  destrnction  of 
such   tannery. 

The  customary  period  for  cutting  bark  extends  from  Jnne 
first  to  August  first  in  each  year,  after  which  it  is  piled  in  the 
forest  for  curing,  and  remains  there  until  snow  falls,  when  it 
is  drawn  to  market  for  use  the  following  season.  If  kept  over 
the  season  its  strength  deteriorates,  and  its  value  becomes  dimin- 
ished. It  was  customary  for  parties  buying  bark  to  make  con- 
tracts for  cutting  and  piling  it  as  early  as  April  or  May,  and 
in  the  present  case  it  was  proved  that  the  defendants,  had  entered 
into  such  contracts  at  that  time.  They  had  thus,  in  good  faith, 
incurred  a  large  liability  in  the  performance  of  their  obligation 
to  buy  the  bark,  before  any  question  arose  as  to  their  right  to 
cut  and  carry  it  away.  The  work  of  stripping  the  bark  in 
question  commenced  about  the  first  of  June,  and  had  continued 
nearly  two  weeks  before  the  vendors  attempted  either  to  put 
an  end  to  the  contract,  or  to  repossess  themselves  of  the  bark 
cut.  On  the  first  of  August  upward  of  two  thousand  five 
hundred  cords  of  bark  had  been  cut  and  piled  upon  the  ground 
ready  for  the  curing  process,  at  an  expense  to  the  vendees  of 
several  thousand  dollars. 

In  the  year  1879,  by  virtue  of  a  sale  in  partition  of  the 
Moose  River  tannery  property,  the  interest  of  the  plaintiifo 
therein  had  become  divested,  and  the  defendants,  or  some  of 
them  as  purchasers  on  such  sale,  became  the  owners  thereof 
and  have  ever  since  retained  such  ownership.  Tlie  defendants, 
or  some  of  them,  also  became  the  owners  in  1879  of  a  large 
tract  of  land  with  a  tannery  thereon  adjoining  the  Moose  River 
tannery  property  and  prosecuted  the  business  of  tanning  in 
both  of  said  tanneries,  up  to  the  time  of  the  destruction  of  the 
latter  tannery.  Previous  to  the  commencement  of  this  action 
the  defendants  had  claimed  that  the  destruction  of  the  Moose 
.River  tannery  did  not  annul  their  contract,  and  that  they  had  the 
right  under  it,  to  cut  bark  on  the  Brantingham  tract  for  use  in 
other  places  than  the  Moose  River  tannery.  The  plaintiffs  on  the 
contrary  claimed  that  the  destruction  of  the  tannery  ipso  facto 
annulled  the  contract  and  that  thereby  they  became  invested 


1886.] 


Lyon  et  aL  v.  Hebsey  et  al. 


269 


Opinion  of  the  Court,  per  RuosR,  Ch.  J. 


with  the  title  and  entitled  to  the  poBsesaion  of  all  bark  uncut, 
and  to  recover  possession  of  such  as  remained  unremoved 
therefrom,  and  the  logical  efiect  of  their  contention  would 
include  all  bark  unused,  which  had  been  previously  paid  for  and 
removed  from  the  premises  by  the  vendees. 

In  discussing  the  questions  presented,  it  will  tend  to  obviate 
the  confusion  produced  by  some  misleading  analogies,  if  we 
eliminate  therefrom  the  consideration  of  the  cases  cited,  relat- 
ing to  exceptions  and  reservations  in  conveyances,  since  for  ob- 
vious and  well-recognized  reasons,  the  language  of  this  contract 
creates  neither  of  those  forms  of  estates.  {Craig  v.  Wells j  11 
N.  Y.  315.)  The  appellants'  claim,  if  at  all  tenable,  can  be  sup- 
ported only  by  demonstrating  that  the  clause  in  question  created 
either  a  condition  or  a  limitation.    . 

We  do  not  consider  it  very  material  whether  it  is  one  or  the 
other,  since,  if  either,  it  would  terminate  the  defendants'  inter- 
est, and  the  same  result  would  be  attained.  If  a  condition,  it 
must  necessarily  be  a  condition  subsequent,  for  it  could  only  be 
called  into  operation  after  the  possession  and  title  of  the  prop- 
erty had  changed,  and  a  diversion  of  its  use  by  its  vendees  to  a 
prohibited  purpose,  had  been  attempted.  (Bouv.  Ins.,  §  743.) 
Counsel  on  the  argument,  on  both  sides,  treated  the  provision 
as  creating  a  limitation  alone,  but  we  are  unable  to  agree 
with  them  and  can  see  in  it  none  of  the  qualities  of  such  an 
estate. 

The  difference  between  a  limitation,  and  a  condition,  is  defined 
to  be,  that  in  order  to  defeat  the  estate  in  the  latter  case,  it  re- 
quires some  act  to  be  done,  such  as  making  an  entry,  to  effect 
it,  while  in  the  former,  the  happening  of  the  event  is,  in  itself, 
the  limit  beyond  which  the  estate  no  longer  exists,  but  it  is  de- 
termined by  the  operation  of  the  law  without  requiring  any  act 
to  be  done  by  any  one.  (2  Wash,  on  Real  Prop.  20.)  It  is 
also  said  that  a  condition  brings  the  estate  back  to  the  grantor 
or  his  heirs — a,  conditional  limitation  carries  it  over  to  a  stranger. 
The  grantor  or  his  heirs  alone  having  the  right  to  defeat  the 
estate,  by  entry  for  condition  broken.  A  condition  terminates 
an  estate,  a  limitation  creates  a  new  one.     (2  Wash.  22.) 


270  Lyoh  et  al.  v.  Hebsey  et  aL  [Oct, 

Opinion  of  the  Court,  per  Ruger,  Ch.  J. 

The  attempt  is  here  made  after  an  absolute  grant  of  the  bark 
to  cause  the  remaining  bark,  to  revert  to  the  ownera  of  the  land 
in  accordance  with  the  role  governing  broken  conditions,  in- 
stead of  carrying  it  over  to  the  new  estate  as  a  h'mitation  re- 
quires. Even  if  such -a  rule  could  be  applied,  it  would  affect 
only  80  much  of  the  property  as  was  used  in  violation  of  the 
condition,  and  could  not  relate  to  that  which  had  not  been  taken 
in  possession,  and  the  right  to  which  still  rested  in  covenant. 
It  is  unnecessary,  however,  to  pursue  the  distinctions  and  analo- 
gies between  these  diflferent  estates,  as  we  are  of  the  opinion 
that  there  is  here  neither  condition  nor  limitation. 

In  the  construction  of  all  contracts  under  which  forfeitures 
are  claimed,  it  is  the  duty  of  the  court  to  interpret  them  strictly 
in  order  to  avoid  such  a  result,  for  a  forfeiture  is  not  favored 
in  tlie  law.  (Bouv.  Ins.,  §  730  [1814] ;  Buryea  v.  Mayor^ 
etc.,  62  N.  Y.  594 ;  LoriUard  v.  Silver,  36  id.  578.)  WhUe  no 
particular  form  of  words  is  necessary  to  create  a  limitation 
or  condition,  it  is  yet  essential  that  the  intention  to  create  them 
shall  be  clearly  expressed  in  some  words  importing  ex  vi  termini 
that  the  vesting  or  continuance  of  the  estate  or  interest  is  to 
depend  upon  a  contingency  provided  for.  {Graig  v.  Wells,  II 
N.  Y.  315;  Bouv.  Ins.,  §  753.) 

It  will  be  observed  that  there  are  in  this  contract  no  express 
words  importing  a  limitation  or  condition,  and  if  it  is  held  to 
contain  either,  it  must  be  inferred  from  some  supposed  inten- 
tion of  the  parties  drawn  from  other  provisions  in  the  contract, 
or  from  the  nature  of  the  act  provided  for,  or  thecircamstances 
surrounding  the  subjetst  of  the  agreement.  These  are  all  legiti- 
mate sources  of  information  from  which  to  derive  an  under- 
standing as  to  the  intent  of  the  parties,  and  may  properly  be 
resorted  to  for  that  purpose.  {Barruse  v.  Madan,  2  Johns. 
145 ;  Cunningham  v.  MorreU,  10  id.  203.)  It  is  also  said  that 
the  ordinary  technical  words  by  which  a  limitation  is  expressed 
relate  to  time,  and  are  durante,  dum,  donee,  etc ;  but  that 
the  use  of  any  of  these  terms  ordmarily  expressive  of  a  con- 
dition or  a  limitation  would  be  an  unsafe  test  of  the  true  nature 
of  the  estate.     The  word  *'  proviso,'   or  "  provided  "  itself  may 
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sometimes  be  taken  as  a  condition,  sometimes  as  a  limitation 
and  sometimes  as  a  covenant.     (2  Wash.  21.) 

It  would  seem  to  be  quite  clear  that  the  object  designed  to 
be  secured  by  the  insertion  of  the  clause  in  question  was  to  pro- 
vide for  the  continuous  employment  of  the  tannery  in  the  busi- 
ness of  tanning,  and  was  adopted  mainly,  if  not  altogether,  for 
the  benefit  of  the  vendors,  or  the  owners  of  the  tannery  prop- 
erty. No  limit  is  assigned  for  the  duration  of  the  estate  or  the 
quantity  sold.  It  is  all  of  the  bark  on  the  Brantingham  tract, 
to  be  taken  in  quantities  not  exceeding  three  thousand  cords 
per  year.  The  period  during  which  the  right  was  to  extend 
was  unlimited  and  could  not  be  less  than  ten  years,  and  might 
be  extended  for  an  indefinite  term.  The  vendors  were  the 
owners  of  a  large  portion  of  the  tannery  property,  and  had  a 
material  interest  in  giving  it  continuous  employment,  and  thus 
adding  to  its  value,  while  the  vendees  would  not  seem  to  have 
any  object  in  restricting  their  own  control  over  the  property 
purchased.  We  cannot,  therefore,  assent  to  the  interpretation 
that  the  object  of  the  parties  would  be  satisfied  by  the  use  of 
the  bark  in  the  vicinity  of  the  tannery  referred  to.  The  real 
question,  therefore,  is  whether  that  object  was  intended  to  be 
secured  by  a  limitation  or  by  a  covenant. 

The  language  of  the  contract  is  "  said  bark  to  be  used  there 
in  carrying  said  tannery  on."  If  any  contingency  is  here  ex- 
pressed as  one  upon  which  a  right  depends,  it  cannot  be  one 
other  than  a  use  contrary  to  the  one  pointed  out.  The  plaintiffs 
have  assumed  that  the  destruction  of  the  tannery,-  as  matter  of 
law,  rendered  the  use  of  the  bark  therein  impossible,  and,  there- 
fore, ipso  facto  terminated  the  defendants'  rights  under  the  con- 
tract. 

This  contention  cannot  be  sustained.  There  is  nothing  in 
the  case  to  show  that  the  defendants  did  not  intend  to  rebuild 
the  tannery,  and  nothing  to  preclude  them  from  doing  so  and 
using  the  bark  in  the  renovated  structure.  An  interpretation 
whicli  should  confine  the  use  of  the  bark  to  the  particular  build- 
ing existing  in  1871,  would  be  unreasonable  and  motiveless,  as 
no  object  of  the  vendors  could  be  served  by  such  a  use  which 
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would  not  be  equally  promoted  by  its  employment  in  another 
building  of  similar  capacity  in  the  same  location.  Neither  did 
the  expressed  intention  of  the  vendees  to  use  the  bark  in  an- 
other locality  set  in  operation  the  limitation,  if  one  existed,  or 
authorize  the  vendors  to  consider  the  contract  at  an  end.  In 
order  to  have  such  an  effect,  the  notice  must  be  of  an  intention 
not  to  perform  some  act  amounting  to  a  condition  precedent, 
and  this  we  have  seen  is  not  such  a  condition.  {Bogardus  v. 
iT.  r.  Life  Ins.  Co.,  101  N.  Y.  328.) 

We,  therefore,  return  to  a  consideration  of  the  event,  if  any, 
which  the  parties  had  in  mind  as  a  limitation  in  framing  their 
contract.  As  we  have  said,  there  is  nothing  indicating  an 
intention  to  limit  the  duration  of  the  estate  or  the  quantity 
sold,  the  words  importing  simply  a  restriction  of  the  use  to  be 
made  of  the  bark.  The  language  imports  that  its  actual  use 
at  a  place  other  than  the  one  prescribed,  should  be  the  event 
upon  which,  the  claim  in  question  should  have  its  operation, 
and  there  is  nothing  in  the  circumstances  of  the  case  tending 
to  show  any  other  intention.  Such  a  use  would  necessarily 
destroy  the  subject  of  the  contract,  or  deprive  it  of  its  merchant- 
able value,  and  render  its  ownership  after  that  event  a  matter 
of  no  importance.  It  cannot,  therefore,  be  reasonably  contended 
that  such  a  contingency  would  be  regarded  by  its  vendors,  as 
a  desirable  occasion  for  its  reclamation,  or  the  right  of  its  pos- 
session after  that  time  as  a  profitable  thing  to  be  secured. 
Long  before  this  contingency  could  occur  it  was  provided  that 
the  vendees  should  pay  for  the  bark,  and  become  entitled  to  its 
ownership  and  possession,  and  there  is  nothing  in  the  language 
of  the  contract  or  the  circumstances  of  the  case,  to  show  that 
the  vendors  entertained  any  expectation  that  their  interest  in 
the  property  would  survive  the  transfer  of  the  title.  The  con- 
.tract  provided  for  the  sale  of  all  of  the  bark  on  the  Brantingham 
tract,  and  express  provision  is  made  for  the  retention  of  the 
title  and  possession  as  security  for  the  purchase-price,  but  no 
language  indicates  an  intention  to  reserve  it  for  any  other 
purpose. 

The  pecuniary  interest  of  the   vendors  in   the  improved 
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property  was  sliglitj  as  compared  with  tliat  of  the  vendees^  and 
in  the  absence  of  language  plainly  expresetng  audi  an  intention, 
it  is  not  reasonable  to  impute  to  them  a  design  to  subject  it  to 
-a  forfeiture,  after  it  had  been  made  valaable  almost  wholly  by 
their  expenditures  upon  it. 

Neither  can  it  be  reasonably  claimed  that  the  parties  con- 
templated that  bark  cutj  paid  for  and  drawn  to  the  tannery  in 
strict  conformity  to  tbo  contract,  before  its  destniction,  should 
by  that  event  be  forfeited  to  the  vendors,  however  great  the 
lapse  of  time  which  should  follow  thereafter. 

In  view  of  all  the  circumstances  we  must,  therefore,  hold  that 
the  parties  intended  by  the  clause  in  question  only  snch  secu- 
rity as  a  covenant  afforded  for  the  performance  of  the  stipulsr' 
tion  in  question. 

The  case  of  Thomas  v,  OaJd^  (IS  Yeseyj  184),  cited  by  the 
plaintiflfe  has  no  application-  There  the  owner  of  a  quarry 
sold  so  much  of  the  stone  theref  ron^  as  was  -needed  for  *'  all 
the  purposes  of  Newton  farm/'  This  language  is  descriptive 
merely,  and  constitutes  the  only  definition  of  the  property  in- 
tended to  be  sold  J  and  it  was  properly  held  that  the  vendees 
acquired  no  right  to  stone  to  be  used  for  other  purposes  than 
Newton  farm.  In  the  present  case,  however,  the  right  to  take 
all  of  the  bark  on  the  J3rautingham  tract  vas  contracted  for, 
and  the  only  limitation  of  quantity  wad  that  contained  in  the 
proviso  restraining  the  riglit  to  peel,  to  three  thousand  cords  a 
year. 

Oroat  V.  Moak  (94  N.  Y.  115)  was  a  ease  arising  under  a 
reservation  in  a  grant  of  water  power^  and  is  obviously  inap- 
plicable to  this  case. 

The  case  of  Oraig  v.  Wells  (11  K",  Y*  315)  seems  to  us 
quite  decisive  of  the  questions  raised  here.  There  a  water 
power  was  granted  with  a  prohibition  against  its  use  for  any 
other  purposes  than  those  specified  in  the  deed.  It  was  Iield 
that  the  language  of  the  grant  did  not  constitute  either  a  con- 
dition, hmitation,  reservation  or  exception,  although,  if  con- 
strued in  connection  with  certain  bonds  executed  therewith, 
it  was  said  that  a  covenant  might  be  implied  from  a  considera- 
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tion  of  the  several  instruments  simaltaneouslj  executed. 
Seldbn,  J.,  says  in  relation  to  the  language  then  under  consid- 
eration, that  ^4t  is  a  mere  limitation  of  the  use  which  the  gran  tees 
shall  make  of  the  thing  granted  —  a  naked  prohibition.  No 
right  to  the  use  of  the  water  is  saved  to  the  grantor.  This 
prohibition  is  inconsistent  with  the  title  conveyed  by  the  deed 
and  is  clearly  void.  If  one  conveys  land  in  fee-simple,  and 
neither  excepts  any  part,  nor  reserves  any  thing  to  himself  out 
of  it,  but  restricts  the  grantee  to  a  particular  use  of  the  land, 
the  restriction  is  void,  as  repugnant  to  the  proprietary  rights 
of  an  owner  in  fee.  Such  a  restriction  may  be  imposed  and 
would  be  good  as  a  condition  or  a  covenant,  but  in  no 
other  form."  See,  also,  Congregation  Shctaer  Hash  Mom 
V.  HcMaday,  50  N.  Y.  664.) 

It  is  claimed  by  the  respondents  that  the  subsequent  acquisi- 
tion of  the  Moose  River  tannery  by  the  vendees  in  the  contract 
deprived  the  plaintiffs  of  any  interest  in  the  performance  of 
the  stipulation  in  question,  and  amounted  to  a  surrender  of 
their  right  to  insist  upon  its  performance.  We  think,  however, 
that  a  subsequent  change  in  the  condition  of  the  parties  did 
not  reflect  any  light  upon  the  intention  existing  in  regard  to  it  at 
the  time  of  its  execution,  and,  therefore,  has  no  bearing  upon  its 
interpretation.  If  the  clause  in  question  be  regarded  as  a  cove- 
nant, such  change  might  affect  the  damages,  if  any,  recoverable 
for  a  breach  therefor ;  but  in  the  absence  of  an  express  agree- 
ment to  affect  a  modification,  would  not  have  any  other  effect 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Rapallo,  J.,  not  voting. 

Judgment  affirmed. 
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Lawson  a.  Long,  as  Administrator,  etc.,  Respondent,  v,  Rich- 
ard H.  Stafford,  Appellant. 

a  lease,  under  seal,  of  a  store  for  the  term  of  six  months  contained  a  pro- 
vision giving  to  the  lessees  the  privilege  of  continuing  the  lease  for  two 
years  more  at  an  increased  rent,  by  giving  written  notice  to  the  lessor  at 
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a  time  specified.  The  lessees  did  not  give  the  notice,  but  coDiiaued  tu  oc< 
cupy  the  store  for  four  months  after  thf^  expiratioD  of  the  original  term, 
paying  the  increased  rent,  which  the  lesBtor  received  ;  ihev  then  vacated 
the  premises.  In  an  action  to  recover  rent  subsequently  Accruing,  heid^ 
that  the  provision  as  to  notice  could  be  and  wo^  waived  by  the  act^of  the 
parties,  which  showed  an  election  on  the  part  of  the  leasees  to  take  the 
store  for  the  new  term  ;  that  they  were  bound  thereby,  and  continued 
liable  to  the  end  of  that  term. 

Also  held,  that,  as  the  lease  was  under  seal,  the  six  yeftrs'  statute  of  limita- 
tion did  not  apply. 

The  summons  was  served  upon  one  of  the  two  leseees,  and  a  verdict  was 
rendered  against  him.  The  entry  of  judgment  tliereoii  was  stayed,  and 
exceptions  were  ordered  to  be  heard  ai  Grst  iu stance  at  (j^^neral  Term, 
Before  a  hearing  the  defendant  against  whom  it  was  rendered  died. 
Upon  motion  made  at  Special  Term,  noiict;  of  which  was  given  to  said 
defendant's  attorneys,  the  court  made  an  order  vacating  the  stay  m  far 
as  to  permit  plaintiff  to  enter  judgment  nuuc  pro  tmi^  as  of  the  data  of 
the  verdict,  which  was  done,  and  a  memorandum  of  the  party's  death 
was  entered  therewith  as  prescribed  by  the  Code  of  Civil  Procedure- 
(^  1210.)  Subsequently  this  action  wan  commenced  under  the  Code 
(§  1987)  to  charge  the  judgment  upon  the  property  of  the  defendant  not 
original )y  served.  Held,  that  the  entry  oJ  the  judgment  waa  authorJ7,ed 
by  the  Code  (§  763),  and  the  fact  that  tlitj  entry  was  made  ;iti/wj  pro  iunc 
was  immaterial,  as  it  harmed  no  one;  also,  that  i|  the  service  of  notice 
upon  the  attorneys  was  improper,  it  was  at  most  an  irregularity,  not  a 
fatal  defect. 

It  seems  the  judgment  would  not  have  been  void  had  H  been  entered  with- 
out notice  to  any  one. 

Tuamy  v.  Dunn  (77  N.  Y.  515),  distinguished. 

It  was  claimed  that  by  the  death  of  one  ol  the  lessees  their  joint  liability 
and  the  separate  liability  of  the  estate  of  the  decedent  was  discharged. 
Held  untenable,  as  the  decedent  was  not  a  luerQ  surety ^  but  a  principal 
debtor. 

The  provision  of  the  Code  of  Civil  Procedure  {§  1000),  declaring  that  an  order 
directing  exceptions  to  be  heard  in  the  first  inatanco  at  General  Term 
may  be  revoked  or  modified  by  ttie  judge  who  made  it,  Is  to  be  construed, 
not  as  a  limitation  upon  the  power  of  the  court,  but  upon  that  of  a  judge 
out  of  court;  and  such  an  order  may  be  modified  by  order  of  a  Special 
Term  held  by  any  judge. 

The  provision  of  the  Code  reserving  to  a  defendant,  not  originally  served 
but  sought  to  be  charged  with  the  judgment,  the  right  to  make  *'  objec- 
tions to  the  judgment"  (§  1939),  refers  simply  to  objections  going  to  the 
validity  and  binding  efficacy  of  the  judgment,  such  as  a  party  to Ihe  judg. 
ment  might  make. 


?^ 


(Submitted  June  16,  i880;  decided  Octobui:  5,  IBm,} 
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Appeal  from  judgment  of  the  Superior  Court  of  BufEalo  in 
favor  of  plaintiff,  entered  upon  an  order  made  May  9,  1885, 
which  overruled  defendant's  exceptions  and  directed  judgment 
upon  a  verdict. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

If  orris  Morey  for  appellant.  The  judgment  in  the  action 
against  defendant  and  Scheffer  could  only  be  enforced  against 
the  joint  property  of  both  defendants  and  the  separate  property 
of  the  defendant  served.  (Code  of  Civ.  Pro.,  §§  1932-1941.) 
This  action  prevents  the  statute  of  lirait«tions  running  in  favor 
of  the  defendant,  not  served  during  the  pendency  of  the  origi- 
nal suit.  {Maples  v.  Mackey^  89  N.  Y.  146.)  By  the  death 
of  Scheffer  the  joint  liability  at  law  of  Scheffer  and  Stafford, 
and  the  separate  liability  of  the  estate  of  Scheffer,  for  the  pay- 
ment of  the  rent  were  discharged  and  terminated.  {GeUy  v. 
BinssBy  49  N.  T.  385 ;  RicMer  v.  Popp&iihausen^  42  id.  373 ; 
Risley  v.  Broion^  67  id.  160  ;  Bradley  v.  BurweU^  3  Den.  61 ; 
Randall  v.  Saokett^  67  K  Y.  160.)  There  was  no  authority 
of  law  for  the  order'made  at  Special  Term,  directing  the  entry 
of  judgment  of  May  23,  1882,  nunc  pro  tunc  as  of  January 
25,  1875.  (Code  of  Civ.  Pro.,  §§  763, 1210 ;  Tuomy  v.  Ihinn, 
77  N.  Y.  515.)  The  authority  of  all  agents  and  attorneys  is 
dissolved  by  the  death  of  the  principal.  Hence  an  order  can- 
not be  taken  by  default  against  a  party  after  his  death,  by 
service  upon  the  person  who  had  been  his  attorney  during  his 
life-time.  (  Warrm  v.  Mdy,  32  Barb.  664 ;  Adams  v.  JfeUisj 
58  How.  387;  Bellinger  v.  Ford,  21  Barb.  311;  Atistin  v. 
Miinroe,  4  Lans.  66 ;  Putnam  v.  Van  Buren,  7  Hun,  31 ; 
Beach  V.  Gregory,  2  Abb.  Pr.  203 ;  1  Wait's  Actions  and 
Defenses,  444 ;  Code  of  Pro.,  §  265 ;  Code  of  Civ.  Pro., 
§  1000.)  A  covenant  or  contract  under  seal  cannot  be  modi- 
fied by  parol.  {Goe  v.  HoUy,  72  N.  Y.  141 ;  French  v.  Ifew- 
ell,  28  id.  147  ;  Dela(yroix  v.  BulMey,  13  Wend.  71.)  Upon 
the  tenancy  the  landlord  was  only  entitled  to  recover  for  the 
use  and  occupation  of  the  premises  during  the  term  they  were 
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actually  occupied.  {Thomas  v.  Nelson^  69  U,  Y.  118.)  Tiie 
riglit  to  recover  rent  for  the  premises  after  they  were  vacated 
AugiiBt  31j  1871j  is  barred  by  the  statute  of  litnitatioiK  In 
the  most  favorable  view  for  the  plaintiff,  the  tenancy  which 
arose  out  of  this  void  agreement,  followed  by  occupation  and 
payment  of  monthly  renfcilj  was  a  tenancy  from  raontli  to 
month,  and  could  be  determined  by  either  party  at  tho  end  of 
each  mouth,  or  could  be  terminated  by  a  month's  notice. 
{People  V.  Darling^  47  N".  T.  %^ ;  AnUerson  v.  PrmdUy  23 
^end.  616 ;  Steffern.  v.  Earle,  40  N.  J.  12S ;  People  v-  Ooelety 
46  Barb.  47;  Bank  v.  Carter^  7  Duly,  417 ;  GihhoTia  v.  Day- 
ton^ 4  Hun,  51.)  The  trial  court  erred  in  tho  admission  of 
the  question  :  *' What  is  your  judgment  aa  to  the  injury  you 
sustained  ?  ^'  The  measure  of  damages  cannot  be  proved  in  this 
way.  Witnesses  are  to  give  facts,  and  the  jury  is  therefrom  to 
estimate  the  damages.  {Tarpennhig  v.  Corn.  Exeh,  Ins. 
Uo~^  43  N-  T.  282 ;  Morehouse  v.  Mathews^  2  id.  614;  Mich- 
ardson  v,  NoHhrup^  %^  Barb.  86 ;  Thompson  v<  Dwkhart^  id. 
604;  Yanduaeny^  Yomig^  29  N.  Y.  36;  SchermerhomY, 
Tyler,  11  Hun,  549  \  Fish  y.  Dodge,  4  Den,  311-318 ;  Green 
V,  Planck^  48  N.  T.  669.)  The  trial  court  erred  in  excluding 
the  evidence  offered  by  defendant  to  show  that  Sclieffer  re- 
ceived a  discharge  iu  bankruptcy  on  June  28,  1876.  Such  a 
discharge  effectually  discharged  Scheffer  from  all  Uability  for 
this  indebtedness.  (U.  S,  Eev,  Stat.^  §  5119 ;  Munroe  v. 
Upton,  ^^  N.  T.  593-597;  Clarke  v.  Rowley,  3  id.  316; 
Rmihinan  v.  Cornell^  1  id,  505 ;  Ocean  Internat  Bk.  v. 
Olcott,A%  id.  12-16.)  The  trial  court  erred  in  withdrawing 
the  case  from  the  jury,  and  in  directing  a  venlict  for  the  plain- 
tiff- {Gildersleeve  v.  London,  73  N.  Y.  609 ;  Hoenegger  v, 
WetUtevn,  95  id-  252-261 ;  Cavammgh  v.  Wilson^  70  id.  177  ; 
EUwood  V.  TF,  U\  T  Co.,  45  id,  549,) 

O^  0,  CoiUe  for  respondent.  The  statute  of  limitations  will 
not  be  available  until  twenty  years  after  the  entry  of  tho  orig- 
inal judgment  {Maples  v,  Mackey^  22  Hun,  228 ;  affirmed^ 
98  N-  Y.  146,)    The  onginal  judgment  waa  valid.     The  court 
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had  jurisdiction  by  service  of  the  original  summons,  and  its 
proceedings,  even  had  they  been  irregular,  were  valid  until  set 
aside.  {Spalding  v.  Congdorij  18  Wend.  543 ;  Maples  v, 
Machey,  15  Hun,  533,  537 ;  BisaeU  v.  N.  Y.  C.  dk  H.  R.  R. 
It.  Co.,  67  Barb.  885  ;  Schaettler  v.  Gardiner,  47  N.  Y.  404 ; 
IVesson  v.  Chamherliny  3  id.  331 ;  Bk.  of  Orange  v.  Brown, 
1  Wend.  31 ;  Herring  v.  N.  Z.,  etc.,  R.  R.  Go.,  63  How.  497; 
Ifa;t.  Bk.  v.  Spencer,  19  Hun,  569 ;  Cromwell  v.  Hull,  97  N. 
Y.  209.)  The  court  had  power  to  vacate  the  stay  of  proceed- 
ings and  allow  judgment  to  be  entered  nunc  pro  tunc.  {Post 
V,  Hathorn,  54  N.  Y.  147 ;  Scranton  v.  Baxter,  3  Sandf .  660 ; 
Sp7'ing8ted  v.  Jayne,  4  Cow.  423 ;  Rightmeyer  v.  Durham,  12 
Wend.  245 ;  Spalding  v.  Gongdon,  18  id.  543 ;  Crawford  v. 
Wilson,  4  Barb.  504 ;  Mackey  v.  Rhinelander,  1  Johns.  Ch. 
408.)  The  extent  of  plaintiffs  demand  is  established  by  the 
original  judgment.  The  plaintiff  had  only  to  give  evidence  of 
the  defendant's  liability.  (Code  of  Civil  Pro.,  §  1933.)  By 
holding  over  and  paying  rent  according  to  the  lease,  after  six 
months  had  expired,  the  lessees  elected  to  continue  the  lease ; 
the  condition  foi  written  notice  was  waived ;  and  the  lessees 
were  estopped  from  alleging  that  the  notice  had  not  been  given. 
{ Viany  v.  Ferran,  5  Abb.  Pr.  [N.  S.]  110 ;  House  v.  Burr, 
34  Barb.  525  ;  Bdso  v.  KeUy,  1  Daly,  414,  419 ;  Kramer  v. 
Cook,  7  Gray  [Mass.],  552 ;  Graham  v,  Jarves,  7  Robt.  468  ; 
McAdam's  Landl.  and  Ten.  27,  232-3;  Conway  v.  Stark- 
weather,  1  Den.  113.)  Evidence  that  John  H.  Scheffer  had 
been  discharged  in  bankruptcy  was  immaterial,  and  it  was  not 
error  to  exclude  it.  Bankruptcy  is  a  persona^  defense  of  which 
no  one  but  the  bankrupt  can  take  advantage.  {Hartness  v. 
Thompson,  5  Johns.  16  ;  Van  Bramer  v.  Cooper,  2  id.  279  ; 
Cruikshaiik  v.  Gardner,  2  Hill,  333  ;  2  Cowen's  Treat.  [3d 
ed.]  482.)  There  was  no  evidence  to  go  to  the  jury  that  Mrs. 
Long  had  released  the  defendant ;  the  talk  they  had  about  his 
gelling  out  to  Frank  E  Scheffer  did  not  tend  to  show  a  release 
to  Stafford  from  liability  according  to  Stafford's  own  statement 
of  it.  {House  V.  Burr,  24  Barb.  525.)  If  notice  of  motion 
for  leave  to  enter  judgment  nunc  pro  tunc  was  necessary, 
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service  on  the  attorney  who  appeared  in  the  trial  was  proper. 
{Spalding  v.  Congdouy  18  Wend.  543 ;  8eranto?i  v.  Baxter^  3 
Sandf.  660 ;  Sprhigsted  v.  Jayne^  4  Cow.  423  ;  Crawford  v. 
Wil80?if  4  Barb.  523-4.)  The  action  as  brought  is  maintain- 
able against  the  defendant  Stafford,  the  surviving  joint  debtor. 
{Morey  V.  Tracy,  92  N.  Y.  581 ;  Zone  v.  Salter,  51  id.  1.) 

Eabl,  J.  On  the  24th  day  of  October,  1870,  Lydia  P.  Long, 
the  intestate,  executed  to  the  defendant  and  John  H.  Schefier 
a  lease  of  a  store  in  the  city  of  BuflEalo.  The  lease  was  under 
seal  and  executed  by  tlie  lessor  and  lessees,  and  was  for  six 
months,  to  commence  on  the  1st  day  of  November,  1870,  at  a 
rental  of  $25  per  month,  with  a  provision  for  a  continuance 
for  two  years  longer,  as  follows :  "  A.nd  it  is  further  agreed 
that  party  of  the  second  part  shall  have  the  privilege  of  con- 
tinuing this  lease  for  two  years  from  May  1,  1871,  to  May  1, 
1873«  at  the  annual  rental  of  $600,  to  be  made  in  monthly 
payments  in  advance  on  the  first  day  of  each  and  every  month 
during  said  lease  by  first  giving  written  notice  to  the  party  of 
the  first  part  on  the  first  or  during  the  month  of  February, 
1871,  of  such  intention.'' 

The  lessees  entered  into  possession  of  the  store  and  paid  the 
stipulated  rent  at  the  rate  of  $25  per  month  until  May  1, 1871, 
and  after  that  date  continued  to  occupy  the  store  until  Septem- 
ber 1,  1871,  paying  the  stipulated  rent  at  the  increased  rate  of 
$50  per  month.  The  store  was  then  vacated  and  no  rent  was 
thereafter  paid. 

In  1874  the  intestate  commenced  an  action  in  the  Superior 
Court  of  Buffalo  against  the  lessees  and  Frank  £.  Scheffer  to 
recover  the  rent  from  September  1,  1871,  to  May  1,  1872,  and 
damages  for  the  breach  of  certain  covenants  contained  In  the 
lease.  The  summons  was  served  upon  the  two  Scheffers,  but 
not  upon  Stafford.  The  Scheffers  appeared  and  answered,  and 
upon  the  trial  of  that  action  the  court  dismissed  the  complaint 
as  to  Franic  E.  Scheffer,  and  the  jury  rendered  a  verdict  in 
favor  of  the  plaintiff  against  the  other  two  defendants  for 
$497.11.     Tiie  entry  of  the  judgment  was  stayed,  and  the 
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court  ordered  the  exceptions  taken  by  the  defendant  to  be 
heard  at  the  General  Term.  They  were  not  brought  to  a 
hearing,  and  John  H.  Scheffer  died  in  1881.  Upon  a  motion 
made  at  a  Special  Term  of  the  court  on  behalf  of  Mrs.  Long, 
notice  of  which  was  given  to  the  attorneys  for  the  defendant 
Scheffer,  the  court  made  an  order  May  23,  1882,  vacating  the 
stay  of  proceedings  so  far  as  to  permit  her  to  enter  judgment 
nunc  pro  tunc  as  of  the  day  upon  which  the  verdict  was  ren- 
dered, to- wit,  June  25, 1875,  and  judgment  was  thereupon  en- 
tered for  damages  and  costs  for  the  sum  of  $621.08,  containing 
a  provision  that  the  plaintiff  have  execution  against  the  joint 
•property  of  the  defendants  Scheffer  and  Stafford,  and  the  in- 
dividual property  of  Scheffer.  Thereafter  on  the  25th  day  of 
May,  1882,  Mrs.  Long  commenced  this  action  to  charge  the 
judgment  upon  the  property  of  the  defendant  Stafford.  He  put 
in  an  answer  and  upon  the  trial  of  the  issues  thus  joined  the 
court  ordered  a  verdict  in  favor  of  the  plaintiff  for  $973.03. 
She  having  died,  her  administrator  was  substituted  as  plaintiff. 

The  Code  (§  1993)  provides  that  such  a  judgment  as  Mrs.  Long 
obtained  against  Scheffer  and  Stafford  as  joint  debtors  is  evidence 
only  of  the  extent  of  the  plaintiffs'  demand,  after  the  liability  of 
the  defendant  not  served  has  been  established  by  other  evidence; 
and  section  1937  authorizes  an  action  by  the  plaintiff  in  such  a 
judgment  against  the  defendant  not  summoned  to  procure  a  judg- 
ment charging  his  property  with  the  sum  remaining  unpaid 
upon  the  original  judgment.  The  defendant's  answer  in  such 
ah  action  is  by  section  1939  "  restricted  to  defenses  or  counter- 
claims which  he  might  have  made  in  the  original  action,  if  the 
summons  therein  had  been  served  upon  him  when  it  was  first 
served  upon  a  defendant  jointly  indebted  with  him,  objections 
to  the  judgment  and  defenses  or  counter-claims  which  have 
arisen  since  it  was  rendered." 

The  defendant  makes  several  objections  to  the  judgment 
rendered  against  him  in  this  action,  which  we  will  notice  sepa- 
rately. 

First  It  is  claimed  that  by  the  death  of  Scheffer  the  joint 
liability  of  Scheffer  and  Stafford  and  the  separate  liability  of 
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the  estate  of  Scheffer  for  the  payment  of  the  rent  were  dis- 
charged ;  and  the  eases  of  Getty  v.  Binsse  (49  N.  Y.  385)  and 
liisCey  V.  Brown  (67  id.  160)  are  cited  to  uphold  this  claim. 
But  those  authorities  and  the  principle  decided  by  them  have 
no  application  to  this  case  as  ScheflEer  was  not  a  mere  surety, 
but  was  a  principal  debtor.  The  argument  of  defendant's  coun- 
sel, built  upon  this  claim,  therefore  fails. 

Second.  It  is  objected  that  the  court  had  no  authority  to 
make  the  order  nunc  pro  tunc  for  the  reason  that  notice  upon 
the  persons  who  had  been  the  attorneys  for  Scheffer  was  insuf- 
ficient, and  also  for  the  reasons  stated  in  the  opinion  in  Tuomy 
V.  Dunn  (77  N,  Y.  515). 

The  Code  (§  763)  provides  that  if  a  party  dies  after  verdict 
and  before  final  judgment,  the  court  must  enter  final  judgment 
in  the  name  of  the  original  parties  ;  and  section  1210  provides 
that  when  judgment  is  entered  in  such  a  case  a  memorandum 
of  the  party's  death  must  be  entered  with  the  judgment,  in  the 
judgment-boolt,  indorsed  on  the  judgment-roll,  and  noted  on 
the  margin  of  the  docket  of  the  judgment ;  and  that  such  a 
judgment  does  not  become  a  lien  upon  the  real  property  or 
chattels  real  of  the  decedent,  but  establishes  a  debt  to  be  paid 
in  the  course  of  administration.  The  latter  section  was  com- 
plied with  in  this  case,  and  the  two  sections  were  authority  for 
the  judgment  entered  as  against  the  deceased  defendant.  The 
fact  that  the  judgment  was  entered  nunc  pro  tunc  as  of  the 
date  of  the  verdict  rather  than  as  of  the  date  of  entry  harmed 
no  one  connected  with  his  estate,  as  it  could  in  any  event  be 
paid  only  in  the  course  of  administration.  The  date  as  of 
which  the  judgment  was  entered  was  a  wholly  immaterial  cir- 
cumstance, as  the  effect  of  the  judgment  as  against  the  estate 
of  the  deceased  was  in  no  way  influenced  thereby  and  m  no 
way  depended  thereon.  In  the  case  of  Tuorriy  v.  Dunn^  there 
was  no  comphance  with  section  1210,  and  the  effort  was  to 
enter  a  judgment  which  would  be  a  lien  as  of  the  date  of  the 
verdict,  and  would  thus  have  a  preference  in  administration 
upon  the  estate  ot  the  decedent. 

The  entry  ot  the  judgment  was  a  mere  formal  matter  which 
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the  court  conld  have  ordered  without  notice  to  any  one  with- 
out rendering  it  liable  to  assault  as  entirely  void.  Even  if  the 
service  of  notice  in  this  case  upon  the  attorneys  was  improper 
it  was  at  most  an  irregularity  and  not  a  fatal  defect. 

So  far  as  Cae  joiut  property  of  the  two  defendants  was  oon- 
cjemed,  the  practice  was  not  regulated  by  the  two  sections  of 
the  Code  quoted.  The  stay  of  proceedings  was  the  act  of  the 
court,  and  as  to  such  property  it  had  the  common-law  authority 
to  enter  judgment  nunc  pro  tunc  as  of  the  date  of  the  verdict. 
The  right  of  courts  of  record  to  exercise  such  authority  has 
been  always  asserted  and  cannot  now  be  well  disputed. 

Third,  But  it  is  further  claimed  that  under  section  1000  of 
the  Code,  no  judge  but  the  one  who  made  the  order  staying 
proceedings  and  ordering  the  exceptions  to  be  heard  in  the 
lirst  instance  at  the  General  Term  could  make  the  order,  and 
that  the  I'evocation  in  this  case  was  not  made  by  the  order  of 
such  a  judge.  Here  the  order  was  not  entirely  revoked ;  it 
was  simply  modified  so  as  to  allow  the  entry  of  judgment. 
This  the  court  could  do  at  any  Special  Term  held  by  any 
judge.  The  section  should  be  construed,  not  as  a  limitation 
upon  the  power  of  the  court,  but  as  a  limitation  upon  the 
power  of  a  judge  out  9f  court. 

But  it  is  not  necessary  to  notice  more  particularly  the  ob- 
jections made  to  the  order  and  judgment.  They  were  not 
void  if  irregular,  and  they  could  not  be  attacked  collaterally 
even  by  the  representatives  of  Scheffer.  Much  less  could 
Stafford  assail  them  collaterally.  There  was  no  irregularit}^ 
in  reference  to  tliem  which  affected  any  of  liis  substantial 
rights.  Section  1939  reserves  to  a  defendant  situated  like 
Stafford  the  right  to  make  "  objections  to  the  judgment."  But 
what  objections  ?  It  may  not  be  easy  to  answer  this  question. 
They  must  at  least  be  legal,  valid  objections,  such  as  a  party 
to  the  judgment  might  make,  and  not  such  as  have  always 
been  excluded.  They  must  be  such  objections  as  go  to  the 
validity  and  binding  efficacy  of  the  judgment. 

Fourth,  The  judgment  in  the  original  action  was  evidence 
against  Stafford  of  the  extent  of  plaintiff's  demand,  and  all 


1886.]  Long  v.  Stafford.  283 

Opinion  of  tlie  Court,  per  Earl,  J. 

plaintiflf  was  bound  to  do  was,  by  other  evidence,  to  establisli 
the  joint  liability  of  the  defendant  with  Scheffer  for  that  de- 
mand. This  plaintiff  did.  The  lessees  entered  upon  the  pro- 
longed term  of  two  years  provided  for  in  the  lease  with  the 
consent  of  the  lessor,  and  paid  the  rent  up  to  September  Ij 
1871,  at  the  increased  rent.  Without  alluding  to  the  evidence 
of  an  express  waiver  of  the  written  notice  to  take  the  further 
term,  such  notice  must  be  lield  to  have  been  waived  bj  the  acts 
of  the  parties  to  the  lease.  Their  acts  in  the  continued  occu- 
pancy of  the  store,  and  the  payment  and  receipt  of  the  increased 
rent,  can  have  no  other  meaning  or  significance  except  that  of 
an  election  to  take  the  store  for  the  new  term.  •  Whether  the 
requirement  of  written  notice  was  for  the  benefit  of  the  lessees 
only,  or  for. the  benefit  of  both  lessor  and  lessees^  they  wtn-e 
competent  to  waive  it  by  parol,  and  a  waiver  is  to  be  implied 
from  their  conduct. 

There  is  no  proof  that  Mrs.  Long  ever  agreed  to  accept  the 
surrender  of  the  store,  and  thus  to  terminate  the  lease  prior  to 
May  1,  1872.  On  the  contrary  she  refused  to  accept  the  key 
when  tendered  to  her.  The  fact  that  she  took  it  from  thi>  place 
where  the  lessees  left  it  against  her  will  and  entered  the  stt^rc 
has  no  significance.  The  defendant,  therefore,  conunued  liable 
for  the  rent  to  May  1,  1872. 

Fifth.  It  is  also  objected  that  plaintiff's  demand  for  rent  was 
at  the  time  of  the  commencement  of  this  action  barred  hy  the 
statute  of  limitations.  But  this  was  a  proceeding  to  cliarge 
the  defendant  mth  the  original  judgment,  and  unless  that  was 
barred,  the  cause  of  action  was  not  barred.  {Maplea  v.  Mackey^ 
89  N.  Y.  146.)  Besides  the  defendant's  original  liability  was 
upon  the  lease,  and  as  that  was  under  seal,  there  was  no  ground 
for  holding  that  the  statute  of  limitations  barred  plaintiff^s  claim. 

We  have  now  noticed  the  principal  objections  made  by  the 
defendant  against  the  judgment ;  and  a  consideration  of  the 
whole  case  has  led  us  to  the  conclusion  that  the  verdict  was 
properly  ordered  for  the  plaintiff,  and  that  the  judgment  should 
be  affirmed,  with  costs. 

AD  concur. 

Judgment  affirmed. 
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7r\d  ^^9fti^  divorced  wife,  whether  the  divorce  was  granted  because  of  the  miscon- 

— ^-'    duct  of  herself  or  her  husband,  is  not  entitled,  if  he  die  intestate,  to 

administration,  or  to  a  distributive  share  of  his  personal  estate. 
The  provision  of  tlie  Revised  Statutes  (2  R.  S.  146,  §  48),  providing  that  if 
tbe  divorce  was  granted  because  of  the  misconduct  of  the  wife,  she  shall 
not  be  entitled  ''to  any  distributive  share  of  his  personal  estate/'  is  need- 
less  and  superfluous. 

(Argued  June  17, 1886;  decided  October  5.  1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  fifth  judicial  department,  entered  upon  an  order 
made  the  first  Tuesday  of  June,  1886,  which  affirmed  a  decree 
of  the  surrogate  of  the  county  of  Erie  dismissing  the  petition 
of  Jennie  Ensign  Martin,  which  asked  to  have  set  aside  the 
probate  of  the  will  of  Elisha  W.  Ensign,  deceased,  and  ratify- 
ing and  confirming  the  decree  admitting  the  will  to  probate. 

It  appeared  that  the  deceased  and  the  petitioner  were  mar- 
ried in  1867,  and  lived  together  as  man  and  wife  ubtil  1875 ; 
that  a  child  was  born  of  said  marriage  in  1869,  which  died  soon 
after ;  that  in  December,  1875,  a  decree  of  divorce  was  granted, 
in  an  action  brought  by  her  against  her  husband,  because  of 
adultery,  on  his  part,  and  in  1877  she  married  again.  The  will, 
which  was  admitted  to  probate,  was  executed  before  their  mar- 
riage. No  citation  or  notice  of  the  probate  proceedings  was 
served  upon  or  given  to  the  petitioner.  The  petitioner  claimed 
that  the  will  was  void  because  of  the  subsequent  marriage  and 
birth  of  issue,  and  that  she  as  "  widow  "  was  entitled  to  a  dis- 
tributive share  in  his  personal  estate,  and  to  notice  of  the  pro- 
ceedings for  the  probata  of  the  will. 

Louis  Marshall  and  Oeorge  M.  Osgood  for  appellant.  A 
woman  obtaining  a  divorce  from  her  husband  on  account  of  his 
adultery,  upon  his  death  becomes  his  widow,  notwithstanding 
such  divorce,  and  as  such  is  entitled  to  a  distributive  share  of 
his  personalty  in  case  of  his  intestacy,  and  is  a  necessary  party 
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to  all  proceedings  for  the  probate  of  any  alleged  will  made  by 
him,  or  the  granting  of  letters  of  administration  npon  his  es- 
tate. (Laws  of  1837,  chap.  460,  §§  5,  7  ;  2  E.  S.  61,  §  29 ;  2 
E.  8.  96,  §  75;  State  Const.,  art.  1,  §  6 ;  Booth  v.  Kitchen,  7 
Hun,  265 ;  Burtis  v.  Burtis,  1  Hopk.  557 ;  Cfrijm  v.  Griffin, 
47  N.  Y.  138 ;  Erkenlrach  v.  Erkenhrach,  96  id.  456 ;  Laws 
of  1813,  chap.  102;  1  Blackst.  Com.  440;  Wait  v.  Wait,  4 
Comst.  100  ;  2  Scribner  on  Dower  [2d  ed.],  543 ;  Fitzgerald  v. 
Chapman,  L.  E.,  1  Ch.  Div.  567 ;  2  E.  S.  146,  §  46 ;  Renvnck 
V.  Renwick,  10  Paige,  421 ;  Burr  v.  Burr,  id.  20,  25 ;  People 
V.  Hovey,  5  Barb.  117;  Forrest  v.  Forrest,  6  Duer,  102;  Bade 
V.  Lauher,  16  Abb.  Pr.  [N.  S.]  288 ;  PeopU  v.  Tc^er,  92  K 
Y.  146 ;  Moore  v.  Mayor,  etc.,  8  id.  110.)  The  claim  that  the 
interest  which  the  divorced  wife  has  in  her  husband's  property 
has  been  liquidated  by  the  alimony  awarded  and  paid  to  her 
during  her  husband's  life  is  unfounded.  {Forrest  v.  Forrest, 
6  Duer,  153.)  The  will  of  Elisha  W.  Ensign  having  been 
made  December  1, 1866,  and  he  having  thereafter  and  on  May 
34,  1867,  married,  there  being  issue  of  the  marriage  November 
10,  1869  (the  child  surviving  about  twenty-two  hours),  and 
the  wife  of  the  testator  having  survived  him,  and  no  provision 
having  been  made  in  the  will,  or  otherwise,  for  such  issue  in 
anticipation  thereof,  and  no  mention  having  been  made  in  such 
will  of  anticipated  issue,  the  will  must  be  deemed  revoked. 
{Lugg  V.  Lugg,  1  Eaym.  441 ;  Christopher  v.  Christopher, 
Dickens,  445;  Spraxige  v.  Stone,  Amb.  721;  1  Jarm.  on 
Wills  [5th  ed.],  126 ;  Emerson  v.  B(miae,  1  Phill.  342 ;  SulU- 
va/n  V.  SvUivan,  id.  343 ;  Ashy,  Ash,  9  Ohio  St.  383 ;  Adams 
V.  Winne,  7  Paige's  Ch.  99 ;  Sherry  v.  Lozier,  1  Bradf .  437 ; 
Bloomer  v.  Bloomer,  2  id.  339 ;  Loomis  v.  Lf)omis,  51  Barb. 
557;  Brown  v.  Clark,  16  Hun,  559 ;  affirmed,  77  K  Y.  369.) 


Sherman  S.  Rogers  for  respondent.  The  divorce  dissolved 
the  I'elation  of  husband  and  wife,  and  the  latter  was  not  enti- 
tled to  any  share  in  her  husband's  personalty  npon  his  death 
liad   he   died   intestate.    (2    E.  S.  144,  §  38 ;  2    Bish. 
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§§  658,  559  ;  WUkinson  v.  Gibson,  L.  R.,  4  Eq.  162 ;  FusseU 
V.  Dowding,  L.  R,  14  Eq.  421 ;  Swift  v.  Wenmariy  L.  R,  10 
Eq.  15 ;  Prole  v.  Soadj/j  L.  R.,  3  Oh.  220 ;  Zegg  v.  Zegg,  8 
Mass.  99  ;  Fink  v.  Sake,  6  Watte,  131 ;  Wintercast  v.  Smith, 
4  Rawle,  177 ;  Porter  v.  Porter,  27  Gratt.  599 ;  Starr  v. 
Pease,  8  Conn.  541  ;  Van  Voorhis  v.  BrintnaU,  86  N.  T. 
28 ;  Thorp  v.  Thorp,  90  id.  602 ;  Moore  v.  Hegeman,  92  id. 
521 ;  Simar  v.  Canaday,  53  id.  804;  F tampion  v.  Stevens, 
L.  R.,  21  Ch.  Div.  164 ;  /7i  rd  TT^J,  1  Tuck.  372 ;  Ghenowith 
V.  Ghenowith,  14  Ind.  2 ;  JftZ^*  v.  Fan  Voorhis,  20  N.  Y.  412.) 

Finch,  J.  A  statntory  construction,  unchallenged  for  more 
than  half  a  century,  is  assailed  on  this  appeal. 

That  a  divorced  wife,  however  innocent,  has  no  right  to  a 
distributive  share  in  the  personal  estate  of  her  divorced 
husband,  upon  his  death  intestate,  has  been  conceded  until  a 
very  recent  period,  but  is  now  asserted  to  have  been  all  the 
time  a  mistake,  which  should  be  at  last  corrected. 

A  single  provision  of  the  statute  relating  to  divorce  gives 
color  to  the  construction  sought.  Where  the  decree  is  founded 
upon  the  misconduct  of  the  wife  it  is  expressly  provided  that 
"  she  shall  not  be  entitled  to  dower  in  her  husband's  real 
estate  or  any  part  thereof,  nor  to  any  distributive  share  in  his 
personal  estate."  (2R.  S.  146,  §48.)  On  the  theory  that  this 
was  a  needed  pro  vision  to  bar  the  guilty  wife  of  dower,  it  is  ar- 
gued that  it  was  thought  also  a  needed  provision  to  bar  distribu- 
tion, and  the  inference  is  drawn  that  without  such  prohibi- 
tion, or  where  by  reason  of  the  divorced  wife's  innocence  it 
could  not  apply,  the  legislature  supposed  she  would  be  so  enti- 
tled, and  intended  to  leave  her,  when  free  from  fault,  in  the 
possession  of  both  rights  to  their  full  extent.  But  it  is  quite 
evident  tha^  we  have  here  an  unnecessary  and  superfluous  pro- 
vision as  it  respects  dower.  lu  a  previous  part  of  the  Revised 
Statutes  (1  R.  S.  740,  §  8),  under  the  title  relating  to  estates 
in  dower  it  had  already  been  declared  that  in  case  of  a  divorce 
dissolving  the  marriage  contract  for  the  misconduct  of  the  wife 
she  shall  not  be  endowed.  This  provision  was  needed  to  cut  off 
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the  inchoate  dower  of  the  wife  in  property  of  the  husband  ac- 
quired prior  to  the  decree,  and  was  useless  beyond  that,  and  so 
operative  for  that  purpose  only.  The  added  provision  of  section 
48  was,  therefore,  needless.  It  is  conceded  to  have  been  a  mere 
*'  repetition  "  having  no  excuse  except  that  over-caution  which 
is  sometimes  as  dangerous  as  neglect.  In  the  same  statute 
there  is  a  second  instance  of  like  superfluous  legislation. 
It  is  provided  that  the  dissolution  of  the  marriage  contract 
shall  not  aflEect  the  legitimacy  of  the  children.  (2  E.  S. 
145,  §  43.)  In  Wait  v.  Wait  (4  Comst.  95)  it  was  said  of 
this  provision :  "  No  one,  however,  will  pretend  that  such  a 
provision,  though  for  greater  caution  it  may  have  been  wise  to 
adopt  it,  was  in  fact  necessary."  And  the  court  admitted  that 
this  needless  care  bore  "  to  some  extent "  upon  the  prohibition 
of  dower  in  section  48.  There  were  thus,  concededly,  two 
instances  of  needless  caution  in  the  statutes  under  consideration, 
and  others  ought  not  to  surprise  us.  Ascertaining  that  the 
clause  relating  to  dower  was  useless,  we  may  expect  to  find 
that  equally  true  of  the  following  one  relating  to  distribution. 
The  revisers  omitted  it  in  their  draft,  but  the  legislature  added 
it.  At  that  time  no  right  to  distribution  had  ever  been  con- 
ceded to  the  divorced  wife,  but  the  law  had  been  administered 
to  the  contrary ;  and  with  the  full  knowledge  of  that  fact  in 
the  mind  of  the  legislature,  it  is  difficult  to  conceive  an  intent 
to  change  the  rule  in  so  important  a  matter  left  to  be  evidenced 
merely  by  an  indirect  inference  and  not  affirmatively  and 
expressly  declared. 

The  rule  as  it  then  stood  rested  upon  very  clear  and  definite 
grounds.  The  statute  of  divorce  began  with  a  provision  per- 
mitting a  marriage  to  be  annulled  for  specific  reasons.  In  such 
case  no  marital  rights  conld  exist  on  either  side  since  the  de- 
cree adjudged  that  a  lawful  marriage  had  never  existed.  But 
then  came  provisions  for  a  dissolution  of  the  marriage  contract. 
In  such  case  the  contract  is  ended  and  terminated  by  the  decree 
of  the  court.  The  relation  of  husband  and  wife,  both  actual 
and  legal,  is  utterly  destroyed,  and  no  future  rights  can  there- 
after spring  out  of  or  arise  from  it.     Existing  rights  already 
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vested  are  not  thereby  forfeited,  and  are  taken  away  only  by 
special  enactment  as  a  punishment  for  wrong.  But  future 
rights  dependent  upon  the  marital  relation  and  born  of  it  there 
can  be  none.  Thus,  the  wife's  dower  at  the  date  of  the 
decree  is  vested  as  an  inchoate  right,  at  least  as  against  the 
husband,  whether  she  be  innocent  or  guilty,  by  the  concur- 
rence of  marriage  and  seizin.  It  has  fastened  upon  the  land  and 
follows  it  as  an  incumbrance  and  would  become  consummate 
upon  the  death  of  the  husband  in  either  event,  but  for  the  ex- 
press mandate  of  the  statute  which  forfeits  it  where  the  wife  is 
the  guilty  party.  But  the  wife,  although  blameless,  acquires  no 
dower  right  in  lands  conveyed  to  the  husband  after  the  divorce 
because  he  was  not  seized  during  the  coverture.  {Kade  v. 
Lavher,  16  Abb.  Pr.  [N.  S.]  288.)  The  coverture  is  ended  and 
cannot  serve  to  found  a  new  right  after  its  destruction.  The 
existing  inchoate  right  remains,  because  it  has  already  accrued, 
has  not  been  forfeited  by  guilt,  and  does  not  depend  upon  the 
continuance  of  the  marriage  relation,  but  independent  of  that 
continuance  becomes  consummate  by  the  death  of  him  who 
was  the  husband  when  it  sprang  into  being.  For  the  same 
reason  that  future  rights,  dependent  for  their  origin  upon  the 
marriage  relation,  cannot  arise  after  its  dissolution,  and  which 
prevents  the  innocent  wife  from  having  dower  in  her  husband's 
after-acquired  lands,  it  follows  that  she  can  have  no  distrib- 
utive share  in  his  personalty.  At  the  date  of  the  decree  she 
has  no  existing  right  in  his  personal  estate.  That  is  his.  !N'o 
fraction  of  it  and  no  lien  upon  it  are  hers.  He  may  sell  it 
without  her  consent,  give  it  away  if  he  pleases,  and  bequeath  it 
at  his  own  free  choice.  If  it  remains  his  at  his  death  then  the 
wife,  if  the  marriage  relation  exists,  and  has  not  been  sun- 
dered, becomes  "  the  widow  "  named  in  the  statute  of  distribu- 
tion, and  at  that  moment,  for  the  first  time,  arises  her  right  in 
the  personal  estate  dependent  upon  the  existence  of  the  mar- 
riage at  the  husband's  death.  Administration  is  given,  first, 
"  to  the  widow."  The  law  contemplates  the  possible  existence 
of  but  one,  and  makes  no  provision  for  a  struggle  of  priority 
between  two  or  more.     To  "  the  widow  "  is  given  one- third  of 
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the  personal  estate  and  all  the  other  provisions  allowing  her  occu- 
pation of  her  husband's  house,  and  setting  apart  for  her 
specific  articles  of  household  use,  indicate  the  understanding 
of  the  legislature  that  she  only  was  "  the  widow ''  who  held  to 
the  deceased,  at  the  date  of  his  decease,  the  relation  of  a  wife. 
Otherwise  the  statutes,  meant  to  be  both  just  and  generous,  be- 
come fomentors  of  discord,  and  plan  for  bitterness  and  war. 
The  divorced  wife  is  not  "  the  widow."  She  may  be  the  lawful 
wife  of  another  man,  and  the  deceased  may  have  lawfully  re- 
married in  another  State,  or  by  permission  of  the  court  in  this, 
and  it  would  follow,  if  the  appellant  is  right,  that  a  woman  may 
be  a  widow  although  her  lawful  husband  is  living,  and  that  an 
intestate  may  leave  two  widows  with  equal  rights  to  adminis- 
tration and  distribution.  Suppose  that,  with  unusual  activity, 
he  should  leave  four,  how  would  each  get  one-third  of  the  per- 
sonalty ?  And  were  the  children  of  any  account  in  the  scheme 
of  distribution?  In  one  event  "the  widow"  is  entitled  to  the 
whole  surplus.  The  appellant's  counsel  solves  the  struggle  for 
pnority  by  applying  to  the  later  wives,  with  a  sort  gf  grim 
humor,  the  maxim  caveat  emptor ^  but  the  suggestion  is  not 
quite  adequate  to  unsettle  the  law  and  unite  at  desired  points  a 
severed  bond.  When  the  court  dissolves  the  marriage  contract 
at  the  suit  of  the  innocent  wife,  it  is  authorized  to  decree  the 
payment  to  her  of  a  suitable  allowance.  And  why  is  that  ?  If 
any  marital  right  continues  after  the  divorce,  the  wife  remains 
entitled  to  her  support  and  may  enforce  it  in  the  ordinary  way. 
On  the  contrary  the  statute  recognizes  that  when  the  marriage 
tie  is  broken,  and  the  relation  ended,  no  future  rights  will  re- 
main to  the  wife,  and  no  future  obligations  bind  the  husband 
which  have  their  root  in  the  marriage  relation.  The  court  is 
authorized  to  give  by  its  decree,  in  the  fonn  of  an  allowance,  a 
just  and  adequate  substitute  for  the  right  of  the  innocent  wife 
which  the  divorce  cuts  ofi  and  forbids  in  the  future.  The  tn* 
bunal  granting  the  decree  investigates  the  husband's  financial 
condition,  takes  proof  of  the  value  of  his  property,  and  then 
makes  a  suitable  allowance  for  her  life,  and  so  puts  the  decree 
and  its  power  in  the  place  and  room  of  what  is  lost  in  the  future 
SiCKELS  —  Vol.  LVIII.        37 
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If  becaase  the  wife  is  innocent  the  marriage  relation  in  any 
degree  subsists  as  against  the  husband,  we  must  confront  the 
anomaly  of  a  contract  adjuds^  to  have  been  dissolved,  and  yet 
remaining  not  dissolved  as  to  one  of  the  parties,  and  read  in  the 
decree  that  both  sides  are  freed  from  the  obligations  of  the 
marriage  contract,  when  the  court  pronouncing  it  knows  it  to 
be  false,  since  some  obligations  of  the  husband  will  remain. 
The  distinction  drawn  on  belialf  of  the  appellant  between  riglits 
and  obligations  does  not  relieve  the  difficulty,  for  it  is  impossi- 
ble to  conceive  of  a  right  of  the  wife  which  does  not  impose 
upon  the  husband  a  corresponding  obligation.  The  true  theory 
of  the  statute  is,  that  from  the  date  of  the  decree  no  existing 
and  vested  rights  are  forfeited  except  by  the  express  mandate 
of  the  statute,  but  since  the  marriage  contract  ends  and  the  re- 
lation terminates,  no  future  marital  right  or  obligation  can  arise 
for  or  against  either.  In  place  of  them  stands  the  decree  of  the 
court,  looking  beyond  the  bond  it  is  about  to  sever,  recognizing 
the  inevitable  consequences  to  follow  the  uplifted  arm,  and  pro- 
viding for  the  innocent  wife  or  husband  by  its  own  mandate 
that  reparation,  which,  after  the  decree,  is  possible  from  no  other 
source. 

Nothing  decided  in  Wait  v.  Wait  {sujpra)^  upon  which  the 
appellant  so  much  rehes,  is  at  all  to  the  contrary.  The  ques- 
tion there  was  over  the  right  of  the  innocent  wife  to  dower  in 
the  lands  of  which  the  husband  was  seized  before  the  divorce, 
and,  therefore,  during  coverture.  The  argument  against  that 
right  assumed  as  not  open  to  contradiction  that  the  divorce 
ended  the  marriage  so  that  none  of  its  future  rights  or  obli^- 
tions  could  survive,  and  then  sought  to  show  that  the  wife's 
inchoate  dower  was  a  mere  possibility  or  expectation,  having 
no  tangible  existence  until  m  the  future  following  the  decree. 
This  court  met  the  argument  exactly  at  that  point  and  asserted 
as  the  sufficient  answer,  what  we  have  already  pointed  out,  that 
the  wile's  dower,  by  the  concurrence  of  marnago  and  seizin, 
attached  to  the  land  as  a  fixed  and  vested  right,  not  to  be 
shaken  ofiE  unless  by  her  consent  or  some  declared  forfeiture  or 
decree  of  the  sovereign  power,  and  then  argued  that  the  disso- 
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lution  of  the  marriage  operated  prospectively  onlj',  and  so  had 
no  retroactive  effect  upon  a  right  already  vested.  Observe 
that  the  ground  taken  was  not  that  the  marriage  relation  in  any 
respect  survived  the  divorce.  If  it  had  been,  the  argument 
founded  on  the  character  of  tlie  inchoate  dower  as  a  vested 
right  would  have  been  pointless  and  unmeaning.  And  while 
there  are  in  the  opinion  expressions  indicating  a  belief  in  some 
sort  of  continuance  of  the  marriage  relation  after  the  decree, 
they  were  unessential  to  the  decision  and  were  not  the  ground 
upon  which  it  stood. 

The  further  argument  of  the  appellant  rests  upon  the  statute 
against  bigamy  and  our  construction  of  it  in  People  v.  For 
her  (92  N.  Y.  146).  The  statute  relating  to  divorce  prohibits 
the  guilty  defendant  from  marrying  again,  and  a  clause  to 
that  effect  is  usually  inserted  in  the  decree.  This  was  need- 
less and  another  instance  of  superfluous  care,  if  the  marriage 
relation  survived  the  divorce,  as  against  tiie  guilty  party,  and 
the  express  prohibition  is  here  an  argument  against  that  theory 
of  equal  character  and  force  with  thit  derived  by  the  appellant 
from  section  48.  But  in  spite  of  tiie  prohibition  and  because 
the  divorced  husband  no  longer  had  a  wife  living,  it  was  held 
in  People  v.  Ilovey  (5  Barb.  117),  that  his  after-marriage, 
although  punishable  as  a  contempt,  did  not  constitute  the  crime 
of  h\g2^xny.  We  overruled  that  decision,  but  not  at  all  upon 
the  ground  that  the  divorced  wife  remained  the  culprit's  wife 
in  any  sense  or  respect,  but  for  the  reason  that  the  statute  by 
its  express  woi'ds  disclosed  an  intention  to  make  the  crime  of 
bigamy  consist  not  only  in  marrying  a  second  time  while  the 
first  wife  was  living,  l^ut  in  so  marrying  while  under  the  pro- 
hibition of  the  law,  and  during  the  life  of  the  woman  who  had 
been  the  wife  beiore  the  decree  of  divorce.  We  construed 
these  specific  words  as  intended  to  force  such  a  case  into  the 
meaning  of  the  statute  which  without  them  would  not  at  all 
have  embraced  it,  and  without  them  would  have  led  us  to  aflSrm 
People  V.  Hovey.  Surely  nothing  was  further  from  our 
thought  and  from  the  careful  reasoning  of  the  opinion  than  an 
idea  that  the  divorced  wife  remained  a  wife  as  to  the  defend- 
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aiit,  and  that  lie  was  a  bigamist  for  that  reason.  We  held  him 
to  be  such  because  the  statute  put  him  "  in  the  situation  "  of 
one  having  a  wife  hving,  "  for  the  purpose"  of  enforcing  tlic 
statutory  provision. 

The  recent  legislation  which  pennits  a  divorced  husband,  pro- 
liibited  from  re-marrjing,  to  do  so  after  five  years  and  with 
the  consent  of  the  court,  and  the  class  of  cases  which  afiinn 
tlie  validity  of  such  second  marriage  in  another  State  over 
whose  boundaries  our  own  prohibition  does  not  extend  are  alike 
inconsistent  with  any  doctrine  which  makes  the  marriage  rela- 
tion as  to  either  of  the  parties  remain  in  existence  after  the  dis- 
Bolulion  of  the  contract  and  the  severance  of  the  bond.  With 
the  exception  of  a  single  case  in  the  Supreme  Court,  itself  over- 
ruled, the  statutes  and  decisions  are  in  entire  harmony  with  the 
practice  and  the  rule  which  has  so  long  prevailed.  We  are  of 
opinion  that  it  should  not  be  changed. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


Jane 


E.     Olive,    as    Administratrix,    Appellant,    v.    The 
Whitney  Marble  Company,  Respondent. 


Defendant  having  discovered  that  two  boilers  which  it  had  purchased  with 
guaranty  were  defective,  notified  the  vendor  to  repair  them.  O.,  plaintiff's 
intestate,  was  sent  witli  others  to  make  the  repairs,  their  instructions  l>eiDg 
when  the  work  was  done,  **  to  fire  the  boilers  up  and  test  them."  When 
the  repairs  were  substantially  completed,  N-,  defendant'^  engineer,  put  fire 
under  the  boilers  ;  one  of  them  exploded  and  O.  was. killed.     In  an  action 

I  to  recover  damages,  it  did  not  appear  at  whose  request  the  fire  was  started. 
Held,  that  it  was  to  be  presumed  it  wa^  either  at  the  request  of  those 
intrusted  with  the  work  of  repair  for  the  purpose  of  making  the  test,  or 
that  the  service  was  voluntarily  rendered  by  N. ;  at  any  event,  that  it  was 
not  rendered  by  him  as  the  servant  of  defendant,  and  it  was  not  respon- 
sible for  the  act. 

Also  held,  that  assuming  N.  was  acting  as  servant  of  defendant,  as  there 
was  no  evidence  as  to  the  cause  of  the  explosion,  there  was  nothing  to 
abow  or  to  authorize  an  inference  of  carelessness  on  his  part ;  that  it 
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devolved  upon  plaintiff  to  show  that  he  knew  or  had  reaRon  to  helieve,  or 
ought  to  have  known,  that  the  boilers  were  defective  and  dangerous. 
It  seems  that  defendant  did  not  owe  the  same  duty  to  O.  which  would  have 
been  due  to  an  employe  of  its  own,   into  whose  hands  the  boiler  had 
been  placed  for  use. 

(Argued  June  22,  1886  ;  decided  October  5,  1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  fonrth  judicial  department,  entered  upon  an  order 
made  at  the  May  term,  1885,  which  atHrmed  a  judgment  in 
favor  of  defendant,  entered  upon  an  order  nonsuiting  plaintiflE 
on  trial. 

This  action  was  brought  to  recover  damages  for  alleged  neg- 
ligence causing  the  death  of  Joseph  Olive,  plaintiffs  intestate. 

The  material  facts  are  stated  in  the  opinion. 

jEI  O.  Emerson  for  appellant.  The  court  erred  in  liolding 
that  defendant  owed  no  duty  tp  plaintiffs  intestate  and  that 
the  boilers  were  not  in  charge  of  the  defendant  at  the  time 
of  the  accident.  (FarweU  v.  BoaUm  <&  Worcester  R.  R.  Co,^ 
4  Mete.  49,  55,  66 ;  approved.  Coon  v.  Syracuse  R.  R. 
Co.,  5  N.  Y.  495 ,  1  Bl.  Com.  431 ;  Foot  v.  Rentley,  44 
N.  T.  166 ;  Nash  v.  Weaver,  23  Hun,  516 ;  Morey  v.  Med- 
bury,  10  id.  540 ;  Bacon  v.  Oilman,  57  N.  Y.  656 ;  Smith  v. 
Mwards,  29  Ilun,  493  ;  JIurd  v.  Cook,  75  N-  Y.  454;  Croat 
V.  CrUe,  51  id.  431 ;  Reed  v.  Randall,  29  id.  358 ;  Bounce  v. 
Dow^  64  id.  412 ;  Parks  v.  Morris  Axe  and  Tool  Co,,  54  id* 
586;  Heydecker  v.  Lombard,  1  Daly,  19;  Dutchess  Co.  v. 
Harding,  49  K  Y.  321 :  Beck  v.  Sheldon,  48  id.  366 ;  MoCor- 
mick  v.  Sarson,  45  id.  265;  Cassidy  v.  LeFevre,  id.  562; 
Yoarhees  v.  EarU  2  Hill,  288 ;  Gary  v.  Oruman,  4  id.  625, 
626;  Rust  v.  EckUr,  41  N.  Y.  488;  Fogg  v.  Francis,  9 
Week.  Dig.  130;  Kiernanv.  Rochehau,  6  Bosw.  148;  Oil- 
Uspie  v.  Torrence,  25  N.  Y.  306 ;  Nichols  v.  Townsend,  7  Hun, 
375:  Day  v.  Pool,  52  N.  Y.  416;  Bounce  v.  Dow,  57  id.  16; 
Co%ightry  v.  Oldbe  Woolen  Mills,  56  id.  124;  Devlin  v. 
Smith,  89  id.  470;  Schappart  v.  Ringler,  13  J.  &  S.  345; 
Ackert  v.  Lansing,  59  N.  Y.  646  3  S.  C.  48  How.  Pr.  374; 
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S7iwil8  V.  BdffOTy  59  N.  Y.  28 ;  Morris  v.  Kohler,  41  id. 
42;  SvensoTh  v.  Atlantic  Mail  Steam.  Co,^  57  id.  108; 
Sinngham  v.  Stewart^  100  id.  516,  526;  Card  v.  Manhattan 
R.  B.  Co.,  22  Week.  Dig.  322;  Fitzpatrick  v.  jV:  y.  cfc  ^. 
^,  /j?.  Ci?.,  21  id.  169.)  In  a  case  like  the  present  the  appellate 
court  cannot  uphold  a  nonsuit  on  other  grounds  than  those 
specified  by  the  trial  court  upon  a  principle  that  a  correct  de- 
cision will  not  be  reversed  because  placed  upon  the  wrong 
ground.  (  Wisser  v.  O^Brien,  44  How.  Pr.  209 ;  Jordan  v. 
National  Shoe  and  Leat/ier  Bk.y  74  N.  Y.  467, 471 ;  Colleran 
\\  Kennedy,  94  id.  634  ;  Adams  v.  Greenwich  Ins.  Co.,  70  id. 
166;  Thayer  v.  Marsh,  75  id.  340 ;  Bergman  v.  Jones^  94  id. 
51;  Ward  v.  Kilpatrick,  85  id.  .^13,  417;  Quimhy  v. 
Strauss,  90  id.  %^^  ;  Atkins  v.  Elwell,  45  id.  753 ;  Fountain 
V.  Pettee,  3S  id.  184;  Murphy  v.  P<%>pfo,  63  id.  590 ;  McDon- 
ald V.  North,  47  Barb.  530 ;  Booth  v.  Bounce,  31  N.  Y.  246 ; 
Bole  V.  Cook,  5  Alb.  L.  J.  43 ;  Osgood  v.  Toole,  60  N. 
Y.  475  ;  Adams  Y.  Greenwich  Ins.  Co.,  70  id.  166;  Cooper 
V.  5^an,  5  Lans.  322 ;  Isaacs  v.  N.  T.  Plaster  Works,  8  J. 
&  S.  277;  J?row?fi  v.  Cayuga  R.  R.  Co.,  12  N.  Y.  486.)  Where 
'A  case  is  tried  upon  the  assumption  that  a  certain  fact  has  been 
proven  or  such  fact  is  taken  for  granted,  the  point  is  not  avail- 
able as  error  upon  appeal.  {Paige  v.  Fazakerly,  36  Barb. 
392 ;  McDonald  v.  Christie,  42  id.  36  ;  HiU  v.  Heermans^  17 
Ilim.  473;  Osgood  y.  Tode,  60  N.  Y.  475.)  The  deceased 
wti$  the  servant  of  the  steam  engine  company.  It  alone  had 
power  to  discharge  him.  This  is  the  tme  test  to  determine 
wliose  servant  he  was.  {Michael  v.  Stanton,  3  Hun,  462; 
Gerlash  v.  Eddmeyer,  15  J.  &  S.  292 ;  Clare  v.  City  Bk.,  8 
id.  104.)  As  there  was  no  privity  of  contract  between  the  de- 
ceased and  defendant,  the  rule  relieving  a  master  from  liability 
for  injuries  to  a  servant  through  the  negligence  of  a  co-servant 
docs  not  apply.  {Farewell  v.  Boston  <&  Worcester  R.  R.  Co.,  4 
Mete.  49  ;  Hidchinson  v.  Ry.  Co.,  5  Ex.  343  ;  Wiggett  v.  Fox, 
11  id.  832;  Coon  v.  Syracuse  R.  R.  Co.,  5N.  Y.  492;  Sher- 
man V.  Rochester  R.  R.  Co.,  17  id.  156 ;  Russell  v.  Hudson 
R.  R.  R.  Co.,  id.  136 ;   Young  v.  N.    Y.  C.  R.  R.  Co.,  30 
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Barb.  229 ;  Svenson  v.  Atlantic  Mail  Co.,  57  N.  Y.  108 ; 
Pen*y  v.  Lansing^  17  Hun,  34;  Abraham  v.  Reynolds^  5 
Hnrlst.  &  Norm.  143  ;  Smith  v.  N.  F.  &  H.  li.  R.  Co,,  19  N. 
Y.  127;  Sawyer  v.  Rut.  <&  Bur.  R.  R.  Co.,  27  Vt.  370; 
Warhurton  v.  Gt.  Western  R.  R.  Co.,  2  Ex.  30 ;  4  Hurlst.  & 
Norm.  695 ;  Seybdt  v.  N.  T.,  L.  E.  cfe  W.  R.  R.  Co.,  95  N. 
Y.  563;  S.  C,  31  Hun,  100;  Rlair  v.  Frie  R.  Co.,  66  N. 
Y.  313 ;  J^olton  v.  Western  R.  R.  Co.,  15  id.  444 ;  Whart.  on 
Neg.,  §  203 ;  Yeomans  v.  Nav.  Co.,  44  Cal.  71 ;  Cone  v. 
Vermont  cfe  Mass,  R.  R.  Co.,  108  Mass.  7;  Shearui.  &  Redf.  on 
Neg.,  §  101 ;  Blake  v.  Ferris,  5  N.  Y.  48  ;  Pack  v.  Mayor, 
etc.,  8  id.  222;  KeUy  v.  Mayor,  etc.,  11  id.  432  ;  Gardner  v, 
Bennett,  6  J.  &  S.  197 ;  Schxder  v.  Hudson  R.  R.  R.  Co.,  38 
!Barb.  653 ;  King  v.  Livermore,  9  Hun,  298  ;  Pierrepont  v. 
Lovelee,  72  N.  Y.  211  ;  King  v.  N.  T.  C.  <&  TI.  R.  R,  R. 
Co.,  66  id.  181.)  As  the  deceased  was  not  a  eo  servant  of 
Newcombe,  the  defendant  was  liable  for  any  injuries  sustained 
through  his  negligence,  and  this  is  so,  notwithstanding  the  ser- 
vant may  have  acted  contrary  to  his  directions  and  have  been 
guilty  of  a  violation  of  his  duty,  as  long  as  he  is  acting  within  the 
scope  of  his  eniployraent.  {Qidnn  v.  Pouoers,  87  N.  Y.  535  ; 
Rounds  V.  D.,  L.  cfe  W.  R.  R.  Co.,  64  id.  129  ;  Cosgrove  v. 
Ogden,  49  id.  255  ;  Hoffman  v.  N.  Y.  C.  cfe  //.  R.  R.  R.  Co., 
87  id.  25  ;  Lynch  v.  Met.  EL  Ry.Co.,90  id.  77  ;  Whitaker  v. 
Eighth  Ave.  R.  R.  Co.,  51  id.  295 ;  Schultz  v.  Third  Ave.  R. 
R.  Co.,  14  J.  &  S.  211 ;  Leviness  v.  Post,  6  Daly,  321 ;  Peck 
v.  N.  Y.  G.  c&  H.  R.  R.  R.  Co.,  70  N.  Y.  587;  Higgins  v. 
Watervliet  Turnpike  Co.,  46  id.  23  ;  Shea  v.  Sixth  Ave.  R. 
R.  Co.,  62  id.  180  ;  Ochseinbein  v.  ShapUy,  85  id.  214 ;  Lynch 
V.  Met.  El.  Ry.  Co.,  24  Hun,  506  ;  Mott  v.  Consumers'"  Lee  Co., 
73  N.  Y.  543  ;  Rounds  v.  D.,  L.  cfe  W.  R.  R.  Cb  ,  64  id.  129; 
Jackson  v.  Second  Ave.  R.  R.  Co.,  47  id.  274 ;  Ooughtry  v. 
Globe  Woolen  Mills,  56  id.  124 ;  Devlin  v.  Smith,  89  id.  470.) 
The  jury  would  have  been  justified  in  finding  from  the  evi- 
dence that  the  death  of  plaintiffs  intestate  was  the  result  of 
negligence.  {Seybolt  v.  iT.  Y,  L.  E.  c&  W.  R.  R.  Co.,  95  N. 
Y.  562 ;  Lleeg  v.  Licht,  80  id.  579 ;  RusseU  Mfg.  Co.  v.  N. 
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IT.  SL  Co.,  50  id.  121 ;  MvlUn  v.  St.  John,  57  id.  567 ;  liolh 
erta  v.  Johnson,  58  id.  613  ;  Brignoli  v.  Chicago  c&  Ot.  East- 
ern E.  H.  Co.,  4  Daly,  182 ;  Walker  v.  Erie  R.  R.  Co.,  63 
Barb.  260 ;  Curtis  v.  Roch.  ds  St/r.  R.  R.  Co.,  18  N.  Y.  534; 
Spinner  v.  iT.  Y,  C.  c&  //.  R.  R.  R.  Co.,  67  id.  153 ;  Lyons 
v..  Rosenthal,  11  Hnn,  46;  CaldweU  v.  N.  J.  Steam.  Co.^  47 
K.  Y.  282,  293;  S.  C,  56  Barb.  425;  Rose  v.  Stevens  i&  Con- 
dit  Trans.  Co.,  21  Am.  Law  Rag.  522,  U.  S.  Cir.  Ct. ;  Illinois 
Gent.  R.  R.  Co.  v.  PhiUips,  55  III.  194 ;  Peoria  R.  R.  Co.  v. 
Reynolds,  88  id.  418;  Eay  v.  Davidson,l3  Minn.  528;  McMahon 
V.  Davidson,  12  id.  357 ;  Hart  v.  Hudson  R.  Bridge  Co.,  80 
N.  Y.  622 ;  Ochseinbein  v.  Shapley,  85  id.  214,  224 ;  Ireland 
V.  Oswego  H.  c&  S.  Plankroad  Co.^  13  id.  526,  533  ;  Durkin 
V.  Sliarp,  88  id.  225  ;  Gleasm  v.  Aindell,  11  Week.  Dig.  159; 
Althorfy.  Wolfe,  22  N.  Y.  355;  Simons  v.  Monier,  29 
Barb.  419 ;  Kings  v.  N.  Y.  C.  R.  R.  Co.,  4  Hnn,  770 ; 
Hawley  v.  Northern  R.  R.  Co.,  82  N.  Y.  370;  Vo^imrg  v. 
Lake  Shore  R.  R.  Co.,  9i  id.  374;  Near  v.  Del.  <&  Hud. 
Can.  Co.,  32  Hun,  557;  Durkin  v.  Sharp,  88  N.  Y. 
225;  Dishery.  N.  Y.  C.  <&  H.  R.  R.  R.  Co.,  12  Week. 
Dig.  277;  1  Greenl.  Ev.,  §  6;  Wood's  Pr.  Ev.  622-628; 
1  Best  on  Ev.,  §§  253,  634-636  ;  People  v.  Snyder,  41  N.  Y. 
397;  Howard  V.  Moot,  64  id.  262,  271;  Isaacson  v.  N.  7. 
a  i&  H.  R.  72.  R.  Co.,  94  id.  278 ;  Merchants'  Bk.  v.  Hull, 
83  id.  338;  Pardee  v.  Fish,  60  id.  265,  270 ;  Slaters.  JeweU, 
85  id.  62 ;  Ma;tter  of  Orphans'  Home,  92  id.  116  ;  Steers  v. 
Liverpool  Steam  Co.^  57  id.  1,  5 ;  Yerkes  v.  Nat.  Bk.,  69  id. 
382,  387 ;  Rau  v.  People,  63  id.  277  ;  Ring  v.  City  of  Cohoes, 
77  id.  83 ;  PoUeU  v.  Long,  56  id.  200  ;  EUis  v.  N.  Y.,  L. 
E.  i&  W.  R.  R.  Co.,  95  id.  546.)  The  evidence  sufficiently 
showed  that  the  deceased  was  free  from  contributory  negligence, 
and  a  nonsuit  on  that  ground  was  not  proper.  (Stackus  v.  N. 
Y.  C.  cfe  //.  R.  R.  R.  Co.,  79  N.  Y.  464 ;  Payne  v.  Troy  cfe 
Boston  R.  R.  Co.,  83  id.  572  ;  Wakefield  v.  Sixth  Ave.  R.  R. 
Co.,  38  id.  49  ;  Weher  v.  N.  Y  C.  cfe  H.  R.  R.  R.  Co.,  58 
id.  451  ;  Kain  v.  Smith,  89  id.  375  ;  Jones  v.  N.  Y.  C.  dk  H. 
R.  R.  R.  Co.,  28  Hun,  364 ;  S.  C.  affirmed,  92  N.  Y. 
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Tolmwrh  v.  Syr.^  Bing,  db  Tf,  T,  li.  R.  Co.,  98  id,  198;  Morrison 
V.  N.  Y.  a  c6  li.  li,  IL  R.  Co.y  C3  id.  G43  ;  Johnsoii  v.  H.  R. 
R,  R.  Co..  20  id.  65  ;  Jonss  v.  N.  K  0,  tfi  H,  R,  R.  R.  Go., 
10  Abb.  N.  C.  2^0;  S.  0.  afflr^ned,  2S  Hiui,  364 ;  M  N,  Y. 
628;  Massoth  v,  D.  d&  IL  C,  Co.,  U  id.  524;  Hart  v.  Had- 
son  Riv.  Br,  Cb.,  80  id.  G23  ;  Jmtice  v,  i^-;^<?,  62  id.  323; 
CahiU  V.  niUon,  21  Week.  Dig.  541  ;  /?^2jim  v.  Smith,  89 
N.  Y.  470,  475  ;  S faith  t,  Boston  Gas4ight  Co,,  22  Alb.  Law 
Jour.  396 ;  Borland  v.  M.  Y.  a  c6  //.  R,  R.  R,  Co,,  19 
Week.  Dig.  7i> ;  Hays  v.  Gallagher^  72  Penn.  St.  13G  ;  Hart 
V.  HuAsoYi  Riv,  Br.  Co.,  SO  X.  Y.  6:J2  ;  Justice  y.  Xany,  52  id. 
323  ;  Rain  v.  5/rti^/t,  SO  id.  375  ;  Fuller  r,  Jewett,  80  id.  46  ; 
Vosburg  v.  £afo  iFA^/*^  7?,  R,  Co.,  04  id.  374 ;  Saltier  v.  f7, 
cfe  B.  R.  R.  Co,,  88  id.  43  ;  Kdlogg  v.  i\^,  T,  C.  ifc  //.  R,  R. 
li.  Co.,  79  id.  76 ;  Stackus  v.  N,  T.  G  li  //.  R,  R.  R.  Co,, 
id.  468;  digsr  \\  Forttj^mmd  St,  R,  R.  Co,,  51  id.  497; 
Moody  V.  Osgood,  54  id.  4SS,  496  ;  Farwell  v.  Bos,  cfe  Tri?/** 
li.  It.  Co.y  4  Mete,  49;  Perry  v.  Lansing^  17  Hiiiij  34; 
Robinson  v.  ^.  F.  a  ti^  //.  i2.  /^.  7?.  CV/.,  66  N,  Y,  11  ;  -?.  ^ 
65  Barb.  146  ;  Cosgrove  v.  N,  Y,  C  t&  77.  R,  R.  R,  Co,,  13  IIuo, 
329 ;  Plait:^  v.  City  of  Go/ioes,  24  id,  101  ;  Spooner  v,  Brook- 
lyn City  Co.,  54  N.  Y.  230;  Dger  v.  Erie  Rg.  Co.,  71  id. 
228;  CaUaghan  v.  R,,  W.  cJB  0.  R.  R,  Co.,  13  Week.  Dig. 
395 ;  EUis  v.  N.  T.,  Z.  ^.  c6  TF".  7if.  7?.  C^a,  95  N.  Y.  546 ; 
Booth  V.  iB.  tfe  .4.  72.  7?.  Co,,  73  id.  33 ;  Cum  v.  Z>.,  L.  <&  W, 
R.  R.  Co.,  81  id.  206 ;  Filke  v,  B,  S  A,  R,  R,  Co,,  53  id. 
549;  Havey  v.  N.  Y.  C  tfe  77.  7?.  7^.  72.  Co.,  19  Him,  556  : 
Dyer  v.  ^rie  7?.  Co,^  71  N.  Y-  228 ;  Stringham  v.  Stewart, 
100  id.  516.)  To  make  oat  a  canso  of  action,  it  was  only 
necessary  to  allege  and  prove  that  tlio  deceased  was  killed 
through  the  negligence  of  tlie  defendant  and  its  servants.  (Code 
of  Civ.  Pro.,  §§  53!*,  540, 11*02  ;  Robinson  v.  Wheeler,  25  N.  Y. 
252  ;  Thomas  v.  Nelson,  69  id.  118  ;  Place  v,  Minster,  65  id. 
89 ;  Oyer  v.  Oyer,  19  Week.  Dig,  313  ;  Smith  v,  Lippinmtt, 
49  Barb.  398  ;  Fells  v,  Vestvali,  2  Kcjes,  152 ;  Rose  v.  Bell,  38 
Barb.  25 ;  Carter  v.  Hope,  10  id.  130 ;  Dubois  v.  Bmmr,  25  N. 
Y.  123;  Cfi^m  V,  Gimter,  11  id.  368  ^  McComber  v.  Granite 
SiCKELs  — Vol.  LVIIL        38 
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/n^.  Co.,  15  id.  495 ;  Poirer  v.  Fisher^  8  Bosw.  258  ;  UnderhiU 
V.  N.  T.  cfe  H,  R.  it.  Co.,  21  Barb.  489 ;  Laughra/ii  v.  Smith,  75 
N.  Y.  206 ;  Jordan  v.  Nat.  Shoe  cfe  Leather  Bcmk,  74  id.  471 ; 
Stanton  v.  W&therwax,  16  Barb.  259 ;  ^fo^y  v.  Metcalf,  1  Denio, 
323 ;  Ford  v.  Townsend^  1  Robt.  45 ;  Bridgford  v.  Crocker, 
3  T.  &.  0. 273 ;  Fa/i  Fmn^/i  v.  City  of  Schenectady,  31  Hnn, 
516,  517;  Robhina  v.  Codman,  4  E.  D.  Smith,  316.)  The 
death  of  plaintift's  intestate  did  not  result  from  any  risk  which 
was  assumed  by  him  in  repairing  the  boilers.  {Booth  v.  Bunee, 
31  N.  Y.  246,  251 ;  Coleran  v.  Kennedy,  94  id.  634 ;  Adams 
V.  Greenwich  Ins.  Co.,  70  id.  166;  Atkins  v.  Flloell,  45  id. 
753  ;  Murphy  v.  People,  63  id.  590 ;  McDonald  v.  JVorth,  47 
Barb.  530 ;  Osgood  v.  Toole,  60  N.  Y.  475  ;  Broum  v.  Cayuga 
It.  R.  Co,  12  id.  486  ;  Isaacs  v.  N.  Y.  Plaster  Works,  8  J.  &  S. 
277 ;  Paigey.  Fazakerly,  36  Barb.  392 ;  McDonald  v.  Christie, 
42  id.  36  ;  Wisser  v.  O'Brien,  3  J.  &  S.  149  ;  Hill  v.  Heer- 
mans,  17  Hun,  473 ;  Osgood  v.  Toole,  60  N.  Y.  475  ;  Cooper 
V.  Bean,  5  Lans.  322  ;  Rue  v.  Perry,  63  Barb.  41 ;  A.ustin  v. 
Bums,  16  id.  643 ;  Jencks  v.  /Swi^A,  1  N.  Y.  90,  94.) 

e/(?A7i  Lansing  for  respondent.  The  defendant,  while  the 
plaintiflE's  intestate  was  engaged  in  making  the  repairs,  owed  no 
doty  to  him  to  furnish  safe,  proper  and  suitable  machinery  for 
the  purpose  of  making  such  repairs,  or  skillful,  careful  and  ex- 
perienced persons  to  operate  the  same.  {Murphy  v.  CaraUi, 
3  H.  &  C.  462,  467 ;  Murray  v.  Oicrrie,  L.  R,  6  C.  P.  24, 
27 ;  L.  R.,  2  0.  P.  Div.  205  ;  Di^erner  v.  Rogt^s,  66  How. 
35-39;  McCaferty  v.  S.  D.  <&  P.  M.  R.  R.  Co.,  61  N.  Y. 
178.)  There  is  no  proof  of  negUgenee  on  the  part,  of  the  de- 
fendant in  this  action.  {Wright  v.  N.  7.  CR.  R.  Co.,  25 
N.  Y.  562-566.)  As  it  does  not  appear  that  the  engineer  was 
incompetent,  or  that  the  defendant  had  notice  of  this  incompe- 
tency, plaintiff  could  not  recover.  {Gibson  v.  Northern  Cent. 
R.  R.  Co.,  22  Hun,  289-292 ;  Murphy  v.  Bost.  c&  A.  R.  R. 
Co.,  88  N.  Y.  146,  151,  152;  Buck  v.  Roch.,  N.  T.  <&  P.  R. 
R.  Co.,  98  id.  211,  214,  216.)  The  mere  fact  of  the  explosion 
U  not  evidence  of  negligence.     ( Young  v.  Brcmsford,  12  Lea 
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[Tenn.],  232.)  The  defendant  could  not  bo  negligent  in  a 
matter  over  wliich  it  or  its  agents  or  servants  had  no  control. 
{Ferguson  v.  HubbeU^  97  N.  Y.  507-510;  Hexamer  v.  Webb^ 
4  East.  Rep'r  [N.  Y.].  164 ;  Edmundson  v.  IHttHhu7*gh^  etc  ^ 
R.  R.  Co.,  3  E^t.  Rep'r  [Penn.],  097;  Hoppin  v.  City  of 
Worcester  J  2  East.  RepT  [Mass.l,  384;  Bailey  \.  Troy  i& 
Boston  R.  R.  Co.,  1  East.  Rep'r  [Vt.],  628.) 

Earl,  J.  This  action  was  brought  to  recover  damages  for  the 
death  of  Joseph  Olive  caused  by  the  explosion  of  a  steam 
boiler  owned  by  the  defendant  at  Gouverneur  in  this  State. 
The  material  facts  are  as  follows  :  The  defendant  bought  two 
boilers  of  the  Watertown  Steam  Engine  Company  in  Septem- 
ber orOctober,  1883.  They  were  placed  side  by  side  to  furnish 
power  for  the  same  machinery  and  were  used  until  May  3, 
1884,  when  the  southerly  boiler  exploded.  The  vendor 
guaranteed  that  the  boilers  should  be  good,  constructed  in  first- 
class  manner,  and  of  good  material.  Shortly  before  the 
explosion,  the  defendant  discovered  that  there  were  defects  in 
the  boilers  and  notified  the  vendor  thereof  and  requested  it  to 
repair  them.  In  compliance  with  this  request,  and  to  fulfill  its 
contract  and  guaranty  with  the  defendant,  the  vendor  sent  from 
Watertown  one  Heslop,  the  foreman  of  its  boiler-shop,  and  one 
Dashno,  a  boiler  maker,  to  make  the  necessary  repairs  upon 
the  boilers.  They  examined  them  and  found  that  they  leaked 
steam  and  needed  calking  and  some  new  rivets  and  bolts. 
Heslop  told  Dashno  what  to  do  and  that  he  should  have  the 
boilers  fired  up  and  steam  on  and  examine  them  thoroughly 
and  not  leave  them  until  every  tiling  was  perfect  and  right. 
He  then  returned  to  Watertown  and  had  some  bolts  made  and 
sent  Olive,  a  boiler-maker,  who  had  been  in  the  employ  of  the 
vendor  for  many  years,  with  the  bolts  to  Gouverneur  with 
instructions  to  aid  Dashno  in  making  the  repairs,  and  told  him 
"  to  help  get  the  nvets  driven  and  see  that  every  thing  was  all 
right  before  he  came  home  and  left  the  boilers ;  to  fire  tlie 
boilers  up  and  test  them  before  he  came  home  and  see  that 
every  thing  was  all  right." 
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Dashno  and  Olive  went  to  work  upon  the  boilers,  and  when 
tliey  had  substantially  finished,  one  Newcomb,  who  was  the 
iltffendant's  engineer  and  who  was  also  killed  by  the  explosion, 
]iut  fii-e  under  the  boilers.  It  does  not  appear  at  whose  request 
liii  did  this.  It  must  be  presumed  that  he  did  it  at  the  request 
of  the  boiler-maker,  for  the  purpose  of  making  the  tests  which 
they  had  been  instructed  to  make.  The  only  witness  who  lived 
to  tell  what  took  place  immediately  before  the  explosion  detailed 
n  conversation  which  occurred  between  Newcomb  and  Dashno, 
who  was  at  the  time  upon  the  south  boiler,  as  follows :  "  Dashno 
iisked  Newcomb  how  much  steam  was  on  the  north  boiler. 
Newcomb  said  'ninety-five  pounds.'  Dashno  then  said  'how 
much  on  this  (the  south  boiler)  ? '  Newcomb  said  '  twenty  five 
pounds.'  Dashno  then  said,  'open  the  door  in  the  further 
(north)  boiler.'  Newcomb  said,  'let  the  steam  on  it,'  and  he 
M  ould  risk  it.  Dashno  then  stepped  up  toward  the  smoke-stack. 
He  hadn't  hardly  made  his  move  when  the  explosion  came. 
When  Newcomb  said  let  the  steam  on,  Dashno  made  some 
objection.  He  did  not  want  to,  and  Newcomb  told  him  he 
would  risk  it,  to  let  the  steam  on.  The  explosion  then  took 
place." 

The  plaintiff  claims  that  Newcomb  was  both  unskillful  and 
cureless  and  that  the  defendant  is  responsible  for  his  acts. 
There  was  no  proof  whatever  that  the  defendant  had  any 
notice  that  he  was  unskillful  or  that  he  was  in  fact  unskillful. 
Tiiere  is  no  proof  whatever  or  just  inference  that  he  was  then 
acting  for  the  defendant.  The  vendor  had  undertaken  on  its 
own  account  to  make  these  repairs,  and  then  to  test  the 
boilers  to  see  if  the  repairs  were  adequate ;  and  it  must  be 
presumed,  in  the  absence  of  proof  on  the  part  of  the  plaintiff 
who  has  the  burden  of  establishing  his  case,  that  Newcomb 
either  volunteered  to  aid  the  boiler-makers  or  was  requested 
by  them  to  aid  in  making  the  tests.  In  either  event,  he  was 
not  the  servant  of  the  defendant  in  what  he  did,  and  it  did  not 
become  res])onsible  for  his  acts. 

But  we  should  reach  the  same  conclusion  on  this  branch  of 
the  case,  if  we  assumed  that  Newcomb  was  the  servant  of  the 
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defendant  in  what  he  did^  as  there  is  no  sufficient  evidence 
and  no  just  inference  of  any  curelessiiees  on  big  parL  The 
proof  does  not  show  witli  any  certainty  what  caused  the 
explosion.  No  experts  were  called  upon  the  Bubject,  It  was 
probably  caused  by  letting  steam  or  cold  water  into  the  boiler. 
Bnt  even  if  it  was  thus  caused,  it  does  not  follow  that  New- 
comb  was  careless.  It  does  not  appear  that  tliere  was  any 
thing  to  indicate  danger  to  liim  in  wliat  he  did.  The  water 
gauges  indicated  a  sufficiency  of  water  in  the  boilerSj  and  there 
is  no  proof  that  they  were  out  of  order  or  that  ho  onght  to 
have  known  that  they  were  out  of  order.  For  aught  that 
appears,  he  believed  and  had  the  right  to  believe  that  his  acts 
were  perfectly  proper  and  safe.  It  is  not  &iiftieient  now,  after 
the  accident,  to  show  tluit  they  were  in  fact  inijiroper  and 
caused  the  explosion.  But  tlie  plaint itf  should  have  shown 
that  he  knew,  had  reason  to  know^  or  ought  to  have  known, 
that  they  were  improper  and  dar^geious,  Tliis  was  not  shown, 
and  carelessness  which  put  huioKn  life  in  peril  shonld  not  be 
presnmed,  or  found  upon  a  mere  scintilla  of  evidence. 

But  the  plaintiff  also  claims  that  t)ie  boiler  wliich  exploded 
was  in  an  improper  and  uns^ife  condition^  and  that  on  acL-ount 
thereof  the  defendant  i^^  liable  for  the  accident.  It  did  not  owe 
the  same  duty  to  Olive  m  hieh  would  have  l»ecn  due  to  an  em- 
ploye into  whose  hands  tlie  boiler  was  placed  for  use.  To  such 
an  employe  it  would  have  owed  the  duty  of  reasonable  care 
and  diligence  to  see  to  it  tluit  the  boiler  was  in  a  siife  and 
proper  condition  for  use.  Olive  was  tliere  to  repair  tliis  boiler, 
and  if  the  accident  occaired  from  any  of  tlie  defects  wliich  the 
vendor,  his  employer,  was  boand  to  repair,  no  responsibility 
was  thereby  cast  upon  the  defendant.  Olive  assumed  all  the 
risks  incident  to  such  defects-  If  tliere  had  been  any  concealed, 
dangerous  defects  known  to  the  defendant,  it  would  have  been 
bound  to  notify  the  boiler-makers  of  them.  Bnt  it  did  not 
guarantee  that  the  boiler  was  safe.  It  does  not  appesir  that  any 
one  had  knowledge  of  any  concealed  defects  in  the  boiler  insik- 
ing  it  dangerous.  It  was  new — bad  been  used  bnt  a  few  months 
and  had  been  cleaned  cvei'y  two  weeks.     Them  is  no  evidence 
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that  it  ought  to  have  been  examined  or  cleaned  more  frequently. 
There  is  no  evidence  of  any  carelessness  on;  the  part  of  the  de- 
fendant in  reference  to  the  condition  of  the  boiler,  or  that  it 
was  unsafe  when  placed  in  the  hands  of  the  boiler-makers  for 
repairs.  The  accident  might  have  been  due  entirely  to  the  act 
of  Newcomb,  and  it  certainly  was  not  shown  that  it  was  due  to 
any  defect  in  the  boiler.  The  jury  might  have  guessed  that 
there  was  a  defect,  but  there  was  not  sufficient  evidence  of  it  to 
form  the  basis  of  a  verdict. 

We  are,  therefore,  of  opinion  that  the  nonsuit  was  proper, 
and  that  the  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgjnent  affirmed,  with  costs. 


109  nosr 

113    fi»l| 

loa  :«2 

1^    K^ 


Charles  Lichtenberg,  Appellant,  v.  Elizabeth  Herdtfelder 
et  al.,  Kespondents. 

An  action,  based  upon  a  judgment,  rendered  against  executors  in  their  rep- 
resentative capacity,  is  not  maintainable  to  set  aside,  as  fraudulent  against 
creditors,  a  conveyance  of  real  estate  made  by  tlie  decedent.  The  judgment 
is  not  a  lien  upon  the  land  and  so  it  may  not  be  sold  under  any  eiecution 
issued  thereon.  (Code  of  Civ.  Pro.,  §§  1823,1825,  1826.)  Tlie  conveyance, 
therefore,  is  no  obstruction  to  any  lien  the  judgment  creditor  has,  or  to 
the  enforcement  of  any  execution  issued  upon  his  judgment. 

It  seems  it  is  the  duty  of  the  executors  in  case  of  such  fraudulent  convey- 
ance, where  there  are  not  assets  sufficient  to  pay  the  debts,  to  reclaim 
the  land  for  the  benefit  of  all  the  creditors  (Chap.  814,  Laws  of  1858),  and 
no  one  creditor  can  appropriate  it  for  his  own  benefit. 

It  seemsuX^o  that  if  the  executors  refuse  to  commence  an  action, at  the  request 
of  the  creditors  or  some  of  them,  they  may  be  compelled  so  to  do  by  order 
of  the  surrogate.     (Code  of  Civ.  Pro.,  §  2481.) 

R  seems  also  the  fact  that  one  of  the  executors  is  the  fraudulent  grantee 
■furnishes  no  obstacle  to  such  relief.  If  such  grantee  refuses  to  restore 
the  land  to  the  estate,  he  may  be  removed  from  his  office  and  the  remain- 
ing executors  may  proceed,  or  the  others  may  commence  the  action  mak« 
ing  him  defendant. 


(Submitted  June  24, 1886;  decided  October  5,  1886.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  October  22,  1884,  which  affirmed  a  judgment  in  favor  of 
defendants,  entered  upon  an  order  dismissing  the  complaint  on 
trial.    (Reported  below,  33  Hun,  57.) 

The  complaint  in  this  action  shows  the  following  facts: 
In  1873,  George  Herdtfelder,  for  the  purpose  of  securing  the 
payment  of  $4,000,  with  interest,  executed  and  delivered  to 
the  plain tiflE  his  bond,  and,  as  collateral  thereto,  a  mortgage  upon 
real  estate  executed  by  himself,  andthedefendant  Elizabeth,  his 
wife.  Subsequently,  in  the  years4874  and  1875,  Herdtfelder 
and  wife  conveyed  certain  real  estate  by  several  deeds  to  the 
defendant  Heinlein,  and  certain  other  real  estate  by  several 
deeds  to  the  defendent  Kreuder,  and  subsequently  in  the  life- 
time of  Herdtfelder,  the  grantees,  Heinlein  and  Kreuder,  by 
several  deeds,  conveyed  the  same  real  estate  to  the  defendant 
Elizabeth,  all  of  which  conveyances  were  without  considera- 
tion, and  made  with  intent  to  hinder,  delay  and  defraud  the 
creditors  of  George  Herdtfelder.  He  died  September  21, 1876, 
leaving  a  last  will  and  testament,  in  which  he  nominated  his 
wife  and  Frederick  Fink  and  Charles  T.  Stephan  as  executors. 
The  will  was  admitted  to  probate,  and  the  three  executors  named 
duly  qualified  as  such,  and  took  upon  themselves  the  duties  of 
executors.  Thereafter,  in  April,  lb77,  the  plaintiflE  commenced 
an  action  to  foreclose  his  mortgai^e,  in  which  the  execfutors  and 
others  were  made  defendants.  There  was  a  judgment  of  fore- 
closure and  a  sale,  and  a  deficiency  of  $3,126.96,  for  which  a 
judgment  was  entered  and  docketed  against  the  executors. 
In  September,  1878,  the  executors  made  their  final  account  in 
the  Surrogate's  Court,  in  which  the  plaintiffs  claim  upon  his 
judgment  was  admitted.  The  whole  value  of  the  estate  in  the 
hands  of  the  executors  was  the  sum  of  $528.45,  which  was 
wholly  inadequate  for  the  payment  of  the  debts  of  the  testator. 

This  action  was  commenced  on  the  29th  day  of  January, 
1879,  against  Elizabeth  Herdtfelder,  Heinlein  and  Kreuder, 
and  the  judgment  prayed  for  in  the  complaint  is  that  the  sev- 
eral conveyances  above  mentioned  be  adjudged  fraudulent  and 
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void  as  to  the  plaintiff,  and  that  a  receiver  be  appointed  to  sell 
the  real  estate  conveyed,  or  so  much  thereof  as  may  be  suffi- 
cient to  satisfy  the  plaintiff's  judgment. 

The  defendants  Elizabeth  and  Heinlein  appeared  and  an- 
swered, putting  in  issue  the  allegations  of  fraud.  The  defend- 
ant Kreuder  did  not  answer. 


Frederic  R,  Coudert  and  Paid  Fuller  for  appellant.  The 
creditors'  judgment  being  against  executors  was  a  sufficient 
basis  for  the  action  without  any  execution.  {Adsit  v.  Butler^ 
87  N.  Y.  585 ;  Allyn  v.  Thurston,  53  id.  622 ;  Eatea  v.  Wil- 
cox, 67  id.  204;  Code  of  Civ.  Pro.,  §§  1380,  1381 ;  Schmitz  v. 
Langhaar,  88  N.  Y.  511-512  ;  Stewart  v.  Beale,  7  Hun,  421.) 
The  principle  upon  which  the  requirement  of  execution  rests 
is  that  a  court  of  equity  will  not  perform  the  ordinary  func- 
tions of  a  court  of  law,  and  that,  therefore,  the  ordinary  pro- 
cess and  the  available  and  usual  remedies  within  the  control  of 
the  creditor  are  to  be  exhausted.  {Estea  v.  Wilcox,  67  N.  Y. 
266;  Ocean  Nat,  Bk.  v.  Olcott,  46  id.  18,  21-22;  Southard 
V.  Benner,  72  id.  426.)  Although  the  deficiency  judgment  did 
not  create  a  lien  on  the  property  of  the  deceased,  the  filing  of 
this  bill  in  equity,  and  of  the  notice  of  lis  pendens,  did  create 
such  a  lien.  {Ocean  Nat.  BL  v.  Olcott,  46  N.  Y.  19,  22; 
Beck  V.  Burdett,  1  Paige,  308 ;  Glacim  v.  Fogel,  88  N.  Y. 
440 ;  Leonard  v.  Morris,  9  Paige's  Ch.  90 ;  Geery  v.  Geery, 
63  N.  Y.  256  ;  Bahcock  v.  Booth,  2  Hill,  183.)  Equity  recog- 
nizes such  an  action  as  the  present  as  virtually  auxiliary  to 
administration  in  the  Surrogate's  Court.  {Chipman  v.  Mont- 
gomery, 63  N.  Y.  335-6;  Schmitz  v.  Langlmar,  88  id.  503.) 
No  authority  to  sue  was  necessary.  {Eg,  L,  Ass,  Society  v. 
Steoens,  63  N.  Y.  344;  ScofieU  v.  Dosrher,  72  id.  493 ;  Van- 
derhilt  v.  Schreyer,  91  id.  396.)  The  action  was  properly 
brought  by  the  creditor,  and  not  by  the  executor,  under  chap- 
ter 314  of  the  Laws  of  1858.  {Dewey  v.  Moyer,  72  N.  Y.  78 ; 
Gardner  v.  Lansing,  28  Hun,  416;  Fort  S.  Bk.  v.  Leggett, 
51  N.  Y.  554;  Bate  v.  Graham,  11  id.  242;  Everinghatn  v. 
Vanderbilt,  12  Hun,  75,  78.) 
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IscMc  Kugdmim  for  respondents.  The  judgment  set  forth 
in  the  plaintiff's  complaint  is  a  part  of  a  mortgage  debt,  and 
this  action  cannot  be  maintained  without  leave  of  the  court  in 
which  the  foreclosure  action  was  pending.  (Code,  §  1628 ;  2 
R.  S.  199,  §  163 ;  Sehofidd  v.  Doscher,  72  N.  Y.  491.)  A 
judgment  against  executors  or  administrators  of  a  deceased 
party  is  not  binding  upon,  nor  does  it  in  any  way  affect  the 
real  estate  of  the  decedent,  nor  wm  such  real  estate  be  sold  by 
virtue  of  any  execution  issued  upon  such  judgment.  (2  R.  S. 
feth  ed.]  733,  §  12;  Code  of  Civ.  Pro.,  §  1823;  Osgood  v. 
Man,  Co.,  3  Cow.  612;  Sparks  v.  Dams,  8  id.  133;  Baker 
V.  Kingsland,  10  id.  366,  368.)  Until  the  creditor  has  ob- 
tained a  judgment  at  law  for  his  demand  against  the  debtor, 
and  the  return  of  an  execution  unsatisfied,  an  action  in  equity 
cannot  be  maintained  to  set  aside  conveyances  as  fraudulent 
and  void.  {Dunlea/vy  v.  Talmadge,  32  'N.  Y.  457;  Beardsley 
Scythe  Co,  v.  Foster,  36  id.  661 ;  AUyn  v.  Thurston,  63  id. 
€22 ;  Esler  v.  WUcox,  67  id.  264;  Adee  v.  BigUr,  81  id.  349  ; 
MiUer  V.  Miller,  7  Hun,  208;  Adsit  v.  Landfeld,  23  id.  46 ; 
Adsit  V.  BuUer,  87  N.  Y.  685 ;  Chant,  Co,  Bk.  v.  Risley,  19 
id.  369;  Bergen  v.  Carman,  79  id.  146.)  As  against  Mr?. 
Herdtfelder,  the  grantee  in  the  conveyance  sought  to  be  set 
aside,  and  the  children  of  George  Herdtfelder,  the  plaintiffs  are 
only  contract,  not  judgment  creditors.  (Laws  of  1837,  chap. 
460,  §  72 ;  Laws  of  1843,  chap.  172 ;  Sharpe  v.  Freeman,  45 
N.  Y.  802.) 


Earl,  J.  It  appears  from  the  opinion  of  the  judge  who  pre- 
sided at  the  Special  Tei*m  that  he  gave  judgment  against  the 
plaintiff  for  the  reason  that  he  had  not  obtained  leave  to  sue 
under  section  1628  of  the  Code.  At  the  General  Terra,  as 
appears  from  the  opinion  there  pronounced,  the  judgment  was 
atBrmed  because  no  execution  had  been  issued  upon  plaintiff's 
judgment. 

We  think  this  action  is  without  precedent,  and  that  the  judg- 
ment should  be  affirmed,  but  not  for  the  precise  reasons  stated 
in  the  courts  below. 
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Plaintiffs  judgment,  obtained  subsequently  to  the  death  of 
the  testator,  in  an  action  against  his  executors  in  their  repre- 
sentative capacity,  did  not  become  a  lien  upon  any  real  estate 
left  by  him,  and  no  execution  could  be  issued  thereon  against 
any  real  estate.  It  was  provided  in  the  Kevised  Statutes  (2  R. 
S.  449,  §  12)  that  "  the  real  estate  which  belonged  to  any  de- 
ceased person  shall  not  be  bound  or  in  any  way  affected  by  any 
judgment  against  his  executors  or  administrators,  nor  shall  it  be 
liable  to  be  sold  by  virtue  of  any  execution  issued  upon  such 
judgment; "  and  subsequently  the  same  provisions  were  incor- 
porated in  the  Code.  (§  1823.)  Executions  authorized  by  2 
Revised  Statutes  88,  section  32,  and  by  the  Code,  sections  1825 
and  1 826,  are  such  only  as  can  be  issued  against  personal  assets 
which  are  in  the  possession  or  under  the  control  of  the  execu- 
tors or  administrators,  and  have  no  relation  whatever  to  real 
estate. 

The  conveyances,  therefore,  which  the  plaintilBE  seeks  to  set 
aside  are  no  obstruction  to  any  lien  he  may  have  or  to  the 
enforcement  of  any  execution  which  he  may  be  able  to  issue.  If 
the  conveyances  should  be  set  aside,  he  would  not  be  able  to  sell 
the  real  estate  by  virtue  of  his  judgment  or  any  execution  issued 
thereon,  and  hence  this  is  a  case  where  he  is  not  entitled  to  the 
equitable  relief  which  he  seeks.  {Spring  v.  Shorty  90  N.  Y. 
538.)  If  the  plaintiflE  could  obtain  the  judgment  which  he  seeks, 
it  would  result  that,  without  having  any  lien  upon  the  real  estate, 
he  would  obtain  satisfaction  of  his  claim  in  preference  to  the 
other  creditors  of  the  testator.  The  law  gives  no  preference  to 
a  vigilant  creditor  in  the  estate  of  a  decedent.  It  impounds  his 
estate  for  the  benefit  of  his  creditors,  and  no  creditor  can,  by 
any  procedure  or  any  degree  of  vigilance,  obtain  any  preference 
over  others.  This  scheme  of  the  law  would  be  violated  if  such 
an  action  as  this  could  succeed. 

The  lands,  although  conveyed  by  the  testator  in  his  life-time, 
were  assets  which  could  be  appropriated  for  the  payment  of  his 
debts.  (Chap  314,  Laws  of  1858.)  K  the  facts  stated  in 
the  complaint  are  true,  it  is  the  duty  of  the  executors  to  pursue 
the  real  estate  and   reclaim  it  for  the  benefit  of  the  persons 
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interested  in  the  estate  of  the  testator,  and  no  one  creditor  can 
appropriate  it  for  his  sole  benefit.  {Southard  v.  Benner,  72  X. 
Y.  424;  Spring  v.  Shorty  supra;  Croiise  v.  Frothinghaia^  97 
id.  105.) 

The  fact  that  the  fraudulent  grantee  is  one  of  the  executors 
furnishes  no  insurmountable  obstacle.  If  she  should  refuse  to 
restore  the  lands  to  the  estate,  she  could  be  removed  from  her 
office  of  executrix,  and  then  the  remaining  two  executors  could, 
under  the  act  of  1858,  disaffirm  the  conveyances  of  the  real 
estate  and  bring  an  action  to  set  them  aside.  Or  the  two  execu- 
tors could  commence  the  action  making  the  executrix  a  defend- 
ant, and  in  such  an  action  obtain  for  the  estate  the  relief  de- 
manded. If  the  two  defendants  refused  to  commence  the  action 
upon  the  application  of  the  creditors  or  some  of  them,  they 
could  be  compelled  to  commence  it  by  an  order  of  the  surrogate 
who  has  ample  power  to  that  end  under  section  2481  of  the 
Code.  Here  it  does  not  appear  that  any  application  was  made 
to  the  surrogate,  or  to  the  two  executors,  and  there  is  no  reason 
whatever  for  not  pursuing  the.  orderly  method  pointed  out  by 
the  statute  for  reclamation  of  this  real  estate  and  its  sale  for 
the  payment  of  the, debts  of  the  testator. 

We  are,  therefore,  of  opinion  that  there  is  no  basis  for  the 
maintenance  of  this  action  and  that  the  judgment  should  be 
affirmed,  but  without  costs. 

All  concur,  except  Milleb,  J.,  absent. 

Judgment  affirmed. 


John  Schultze  et  al.,  as  Executors,  etc.,  Respondents,  v.  The 
Mayor,  Aldermen  and  Commonalty  of  the  City  op  New 
York,  Appellant. 


In  proceediDgs  to  vacate  or  reduce  an  assessment  for  a  local  improvement 
in  the  city  of  New  York,  legal  ownership  in  the  petitioner  of  the  assessed 
property  is  not  essential;  the  right  is  conferred  apon  any  person  *'ag* 
grieved  thereby."    (Chap.  338.  Laws  of  1858.) 
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So,  a]80,  the  right  of  restitution,  when  payment  of  the  unlawful 
{ui^nt  has  been  enforced,  extends  not  only  to  the  person  in  whose  name 
the'  proceedings  were  taken,  but  to  every  one  in  whose  behalf  they  were 
instituted. 

Certain  lots  in  said  city  were  purchased  and  paid  for  by  B.,  plaintiff's  tes- 
tator, but  were,  *'  for  convenience  sake,"  conveyed  to  his  two  sons,  one 
of  whom  conveyed  to  the  other,  who  instituted  proceedings  to  reduce  or 
vacate  an  assessment  thereon.  Pending  the  proceedings,  B.  was  required 
to  and  did  pay  the  whole  amount  of  the  assessment.  The  proceedings 
resulted  in  a  reduction  of  the  assessment.  B.  died,  and  the  son  who  held 
the  title  conveyed  the  lots  to  his  executors.  HM,  that  an  action  was 
maintainable  by  them  against  the  city  to  recover  back  the  excess  paid 
over  the  legal  assessment.  Also,  that  the  decision  of  the  court  in  the 
proceedings  was  conclusive  that  the  money  sought  to  be  recovered  was 
obtained  by  defendant  without  right,  and  so,  was  held  by  it  for  the  tes- 
tator's use. 

Al^o  lidldt  in  the  absence  of  proof  that  the  testator  consented  to  an 
absolute,  unconditional  conveyance  to  his  son,  the  provisions  of  the  Re- 
viE^ed  Statutes  (1  R.  S.  728,  §§  51,  53),  declaring  that  where  a  grant  for  a 
valuable  consideration  shall  be  made  to  one  person,  with  the  consent  of 
another  who  has  paid  the  consideration,  the  title  shall  vest  in  the  payee, 
hiid  no  application  to  the  case. 

Al^y  fidd^  that,  as  the  son  who  held  the  title  and  moved  in  the  reduction 
proceedings,  was  one  of  the  executors,  plaintiffs,  and  rested  his  case  on 
allegations  inconsistent  with  any  personal  claim,  he  could  not  thereafter 
make  any  such  claim  against  the  defendant. 


(Argued  June  25,  1886;  decided  October  5, 1886.) 


Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court  in  the  first  judicial  depaitment,  entered  upon  an 
order  made  January  29,  1886,  which  affirmed  a  judgment  in 
favor  of  plaintiffs,  entered  upon  a  verdict  directed  by  the  court. 

This  action  was  biought  to  recover  back  the  amount  of  a 
reduction  made  by  the  court  in  an  assessment  upon  certain  lots 
ill  the  city  of  New  York. 

The  material  facts  are  stated  in  the  opinion. 

David  «/.  £>ean  for  appellant.  The  fact  that  the  purchase- 
price  of  this  property  was  paid  by  James  Brown,  while  the 
legal  title  was  conveyed  to  his  two  sons,  does  not  constitute  him 
the  equitable  owner  of  the  property.     (  Wetton  v.  DevinSy  20 
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Barb.  9 ;  Prosetcs  v.  Mclntyre^  5  id.  424,  432 ;  K.  S.,  chap.  1, 
art.  2,  §§  51,  52,  53  [Banks  Bros.'  7th  ed.  2181]  ;  Garfield  v. 
Ratmaher,  15  N.  Y.  475,  478 ;  Everett  v.  Everett,  48  id.  218.) 
Under  the  statute  of  1858,  the  person  entitled  to  maintain  a 
proceeding  for  the  vacation  or  reduction  of  an  assessment  was 
the ''party  aggrieved."  Such  party  need  not  necessarily  be 
the  owner,  but  he  must  be  in  such  privity  with  the  owner  that 
he  is  legally  liable  to  pay  the  assessment,  or  it  must  appear 
that  the  assessment  is  a  lien  against  some  valuable  legal  inter- 
est held  by  him  in  the  land.  (I71  re  Phillips^  60  N.  Y.  17 ; 
In  re  Burke,  62  id.  225 ;  In  re  Gantz,  85  id.  536 ;  Puraell  v. 
Mayor,  etc,,  id.  330,)  As  the  plaintiffs'  testator  was  not  the 
owner  of  the  property,  or  the  ''  party  aggrieved  "  by  the  as-^ 
sessment,  he  paid  it  as  a  volunteer,  and  cannot  now  recover 
that  part  of  it  which  hafi  been  vacated  by  the  court.  {Peyser 
V.  Mayor,  etc.,  70  N.  Y.  499.) 

Cecil  Campbell  Higgins  for  respondent.  The  admission  of 
the  answer  that  an  assessment  for  Sixty-sixth  street  outlet  sewer 
in  the  city  of  New  York  to  the  amount  of  $49,262.90  was 
laid  upon  lots  of  plaintiff's  testator  was  binding  upon  it. 
{Tell  V.  Beyer,  38  K  Y.  11 ;  Paige  v.  WilleU,  id.  28;  Thcmiaa 
V.  Austin,  4  Barb.  265  ;  Schreyer  v.  Mayor,  etc.,  39  J.  &  S.  1 ; 
Bruce  v.  Kelley,  id.  27 ;  Quackenhoa  v.  Edgar,  61  id.  653 ; 
Donovan  v.  B^d  of  Edudn,  44  id.  53;  Mott  v.  Cbn- 
sumere'  Ice  Co.,  73  N.  Y.  550;  PoUer  v.  Smith,  70  id.  299.) 
If  any  inconsistency  in  a  pleading  can  be  shown,  it  must  be 
construed  against  the  pleader  and  not  in  his  favor.  {Oruger  v. 
H.  R.  R.  R.  Co.,  12  N.  Y.  201 ;  Bates  v.  Rosecrans,  23  How. 
Pr.  98;  affirmed  by  Ot.  of  Appeals,  34  id.  628;  Beach  v. 
Bay  State  Co.,  10  Abb.  71 ;  MoU  v.  Consumers'  Ice  Co.,  73 
N.  Y.  550.)  The  people  are  bound  by  admissions  in  their 
pleadings  as  well  as  individuals.  {Page  v.  Van  Rensselaer,  9 
N.  Y.  291.)  Upon  the  facts  before  the  court  the  plaintiffs  are 
the  parties  entitled  to  recover  the  assessment.  {Peyser  v. 
Mayor,  etc.,  70  N.  Y.  497;  Pu/rsell  v.  Mayor,  etc.,  85  id. 
330.) 
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Danfoeth,  J.  The  money  in  question  was  paid  by  the  tes- 
tator to  prevent  the  enforcement  of  illegal  assessments  im- 
posed upon  certain  lots  in  the  city  of  New  York,  and  within 
well-settled  principles  of  law  may,  under  the  circumstances 
of  the  case,  be  recovered  back  as  so  much  money  received  by 
the  defendant  for  the  testator's  use.  The  assessments  were 
confirmed  in  June,  1871,  and  with  interest  amounted  to 
$67,151.97.  Proceedings  to  vacate  or  reduce  the  assessments 
were  soon  thereafter  instituted  in  the  name  of  John  Crosby 
Brown,  the  then  owner  of  record  of  the  lots  assessed,  under 
the  ^*  acts  in  relation  to  frauds  in  assessments  for  local  improve- 
ments in  the  city  of  New  York"  (Laws  of  1858,  chap.  338; 
L^iWB  of  1870,  chap.  283,  §  27),  but  while  they  were  pending 
and  undetermined,  the  plaintiffs'  testator  was  required  to  pay, 
and  did  pay,  the  whole  amount  above  stated  to  the  defendant. 
Afterward  an  order  was  made  by  the  Supreme  Court  in  the  pro- 
ceedings referred  to,  reducing  the  above  sum  to  $34,632.52, 
which  was  adjudged  to  be  the  proper  assessment  on  said  lots. 
This?  left  in  the  hands  of  the  defendant  the  sum  of  $32,519.45, 
being  the  excess  over  the  legal  and  just  assessment,  and  for  this 
aniduat  the  plaintiff  has  had  judgment.  It  was  aflSrmed  by  the 
General  Term,  and  we  cannot,  upon  the  matters  alleged  and 
established  by  the  record,  see  any  other  way  in  which  judgment 
could  have  been  given. 

At  the  close  of  the  plaintiffs'  evidence  the  defendant's  coun- 
sel moved  to  dismiss  the  complaint  upon  the  sole  ground  that 
the  plaintiffs  had  failed  to  show  ownership  by  their  testator  of 
the  property  assessed,  and  the  only  reason  for  this  appeal  is  the 
denial  of  that  motion.  As  to  that  it  appeared  that  the  testator 
purchased  and  paid  for  the  property,  but  the  title  was  taken  in 
the  names  of  his  sons  "  for  convenience  sake,"  and  one  of  them 
afterwards  conveyed  to  the  other,  who,  upon  the  testator's  death, 
con  veyed  it  to  his  executors,  the  plaintiffs  here.  Legal  ownership 
of  the  assessed  property  is  not  essential,  even  in  proceedings  to 
reduce  the  assessment.  That  right  is  conferred  upon  any  per- 
son **  aggrieved  thereby  "  (Laws  of  1858,  chap.  338  ;  Puraaell 
v»  Mayor ^  etc.,  85  N.  Y.  330),  and  the  question  was  necessarily 
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disposed  of  in  those  proceedings.  So  the  right  of  restitution 
extends  not  only  to  the  person  in  whose  name  the  proceedings 
were  taken,  but  to  every  one  in  whose  behalf  they  were  insti- 
tuted, and  here  it  may  well  be  presumed  that  one  who  held  the 
title  for  the  convenience  of  another  acted  in  his  behalf  in  seek- 
ing to  rid  the  land  of  an  illegal  assessment,  and  also  that  he 
who  paid  the  money  under  the  coercion  of  that  assessment  had 
an  interest  in  its  protection.  It  is  enough  that  the  payment 
was  not  voluntary,  and  the  modification  of  the  assessment  shows 
that  it  was  obtained  from  the  plaintiffs'  testator  without  right. 

The  learned  counsel  for  tlie  appellant  relies  upon  the  enact- 
ment that  where  a  grant  shall  be  made  to  one  person,  for  a 
consideration  paid  by  another,  no  trust  shall  result  in  favor  of 
tlie  person  paying  the  money,  if  the  conveyance  shall  be  so 
made  by  consent  of  the  owner  of  the  fund,  and  the  title 
shall  vest  in  the  alienee.  (1  K.  S.  728,  §§  51,  53.)  We  do 
not  see  that  this  statute  has  any  application  to  the  case  in 
hand.  It  does  not  appear  that  the  testator  consented  to  an 
unconditional  and  absolute  conveyance  to  his  son,  nor  but 
that  he  supposed  the  purpose  or  "  convenience  "  to  be  served 
would  be  expressed  in  it  {Lounshury  v.  Purdy^  18  N.  Y. 
515),  and  no  presumption  can  be  indulged  in  to  support  a 
defense  which  in  any  view  is  without  merit,  for  the  defend- 
ant's apprehension  that  it  may  hereafter  be  vexed  for  the  same 
money  by  John  Crosby  Brown,  the  party  moving  in  the  re- 
duction proceedings,  is  not  well  founded.  He  paid  no  money  ; 
he  is  one  of  the  parties  plaintiff  here,  suing  in  the  right  of  his 
testator,  and  rests  his  case  upon- allegations  wholly  inconsistent 
with  any  personal  claim.  The  action  of  the  court  in  reducing 
the  assessment  must  be  held  to  be  conclusive  that  the  money 
now  at  stake  was  obtained  by  the  defendant  without  right,  and 
is,  therefore,  held  by  it  for  the  testator's  use.  {Peyser  v.  Mayor ^ 
£tc.^  70  N.  Y.  497 ;  Purasell  v.  Mayor,  etc.,  supra,)  The  judg- 
ment only  requires  restitution  to  his  representatives  and  should 
be  afiirmed. 

All  concur,  except  Finch,  J.,  not  voting. 

Judgment  aflSrmed. 
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Louis   Bajus,   Respondent,  v.  The   Syracuse,   Binghamton 
Jg  ^  AND  New  York  Railroad  Company,  Appellant. 

(108    818| 

lifL-Jfl  A  railroad  corporation  is  not  bound  to  farnish  to  its  employee  enginea 
adequate  in  power  for  every  emergency  ;  it  is  for  it  to  determine  how 
powerful  the  engine  shall  be  at  any  place  and  for  any  purpose,  and  if  aA 
accident  happen  to  an  employe  which  would  not  have  occurred  had  a 
more  powerful  engine  been  employed,  it  is  not  liable. 
It  is  immaterial  in  such  a  case  whether  the  engine  was  originally  of  mode- 
rate power,  or  its  power  has  been  reduced  by  some  defect. 
Bajus  V.  S.,B.db  N.  T,  R.  R.  Co,  (34  Hun,  153),  reversed. 

(Argued  April  22,  1886  ;  decided  October  12, 1886.) 

Appkal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  entered  upon  an  order 
made  October  7,  1884,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  verdict,  and  affirmed  an  order  denying 
a  motion  for  a  new  trial.     (Reported  below,  34  Hiin,  153.) 

This  action  was  brought  to  recover  damages  for  injuries 
alleged  to  have  been  caused  by  plaintiffs  negligence. 

The  material  facts  are  stated  in  the  opinion. 

Louis  Marshall  for  appellant.  A  master  is  under  no  obli- 
gation under  all  circumstances  to  make  use  of  the  safest  known 
appliances  and  instruments,  nor  is  he  responsible  for  a  failure 
to  discard  one  which  is  not  such  and  to  supply  its  place  with 
soraetliing  safer.  (2  Thomp.  on  Neg.  983 ;  Jones  v.  Granite 
Mills  Co.,  7  Rep'r,  146  ;  Piper  v.  N.  Y.  0.  R.  E.  Co,,  1  T. 
&  C.  290 ;  Salter  v.  IJ.  <&  II.  Can.  Co.,  3  Hun,  338 ;  Hayden 
V.  Srnithville  Manufg.  Co.,  29  Conn.  490 ;  Kelley  v.  Hlver 
Spring  Co,,  12  R.  I.  112 ;  Wright  v.  N.  Y.  C.  R.  R.  Co.,  25 
N.  Y.  666  ;  DeGraffy.  N.  Y.  G.  <&  H,  R.  R.  R.  Co.,  76  id. 
1L>5  ;  Ft,  Wayne  R,  R,  Co.  v.  Gildersleeve,  33  Mich.  133 ; 
Ind.  R.  R.  Co.  V.  Flannagan,  78  111.  365 ;  DeForest  v.  Jewettj 
88  N.  Y.  264.)  The  mere  existence  of  a  defect;  the  mere 
occurrence  of  an  accident;  the  mere  omission  of  a  duty  is  not 
sufficient  to  create  a  liability.  It  is  necessary  to  proceed 
further  and  to  show  that  the  defect  or  omission  of  duty  caused 
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the  accident.  {Marhle  v.  City  of  Worcester j  4  Gray,  481 ; 
Fogg  V.  Nahant,  98  Mass.  578 ;  Haley  v.  Earle,  30  N.  Y.  208 ; 
Co9gr(yce  v.  N:  Y.  C.  dk  H.  Ji.  R.  R.  Co.,  13  Hun,  329; 
Barringer  v.  N,  Y.  C.  <fe  H.  R.  R.  R.  Co.,  18  id.  398 ;  Paka- 
linsky  v.  N,  Y.  C.  c&  B.  R.  R.  R,  Co.,  82  N.  T.  424 ;  Mor- 
rison V.  iT.  r.  cfe  JV.  H.  R.  R.  Co.,  32  Barb.  568 ;  Sheldon  v. 
n.  R.  R.  R.  Co.,  29  id.  226.)  The  proximate  cause  of  plain- 
tifiPs  injnry,  according  to  his  own  statement,  being  the  catching 
of  his  foot  by  the  brake-shoe,  and  that  accident  not  being 
attributable  to  the  defendant,  it  is  not  liable  for  the  conse- 
quence. {Fogg  V.  Nahant,  98  Mass.  478 ;  Hofnagle  v.  N. 
Y.  C.  (&  B.  R.  R.  R.  Co.,  58  N.  Y.  608 ;  Crain  v.  Feiree,  6 
HiD,  522;  Zowery  v.  fT.  17.  Tel.  Co.,  60  N.  Y.  198.) 
The  plaintiff  in  attempting  to  uncouple  the  cars  by  getting  in- 
side the  rails  while  the  train  was  in  motion,  and  by  continuing 
to  move  along  with  the  train  after  he  ascertained  that  the  pin 
would  not  pull,  wafi  guilty  of  contributory  negligence,  which 
should  debar  a  recovery.  {Morrison  v.  E.  R.  Co.^  56  N.  Y. 
302;  PhULips  v.  R.  <&  S.  R.  R.  Co.,  49  id.  177;  Van 
Schaick  v.  N.  Y.  C.  6V>.,43  id.  227;  Tuomey  v.  Turner, 
24  Hun,  699;  O'Mara  v.  Bel.  <&  B.  C.  Co.,  18  id.  292; 
Timmons  v.  Cent.  0.  R.  R.  Co.,  6  Ohio  St.  105 ;  Penn.  R.  R. 
Co.  V.  Bankey,  93  111.  580;  Toledo  R.  R.  Co.  v.  Asbury^ 
84  id.  429 ;  C.  ds  A.  R.  R.  Co.  v.  Bush,  84  id.  670;  MuU 
downey  v.  lU.  C.  R.  R.  Co.,  39  Iowa,  515  ;  WilUamsv.  Cent. 
R.  R.  Co.,  43  id.  396;  Kroy  v.  Chi.  R.  R.  Co.,  32  id.  357; 
Marsh  v.  jSo.  Car.  R.  R.  Co.,  56  Ga.  275.)  The  court  should 
charge  as  requested  by  defendant's  counsel,  that  if  the  plain- 
tiff knew,  as  well  as  the  defendant's  board  of  directors,  of  the 
existence  of  defects  in  the  locomotive  in  question,  or  had  the 
same  means  of  knowledge,  he  cannot  recover.  (  Warner  v. 
Erie  R.  Co.,  39  N.  Y.  476.)  In  order  that  the  plain- 
tiff may  recover,  the  jury  must  be  satisfied,  from  the  evidence, 
that  the  plaintiff  had  not  knowledge  or  the  equal  means  of  ob- 
taining knowledge  of  the  defects  in  question,  as  were  possessed 
by  the  defendant.  (  Wright  v.  N.  Y.  C.  Co.,  25  N.  Y.  566 ; 
Gibson  v.  Erie  R.  Co.,  63  id.  449 ;  Mehan  v.  N.  B.  cfe  R. 
SiCKELS  —  Vol.  LVIII.        40 


I 


314  Bajus  V,  S.,  B.  &  N.  Y.  R  E.  Co.  [Oct, 


Statement  of  case. 


B.  Co.,  73  id.  285;  De  Forest  v.  Jeweit,  88  id.  264;  ReUy 
V.  SilA)^Spr  Co..  12  K.  I.  112;  McOlynn  v.  Brodie^  31  Cal. 
376,379.) 

WiUiam  P.  OooddLe  for  respondent.  The  defendant  was 
guilty  of  negligence  in  employing  such  machinery  as  the 
engine  in  question  in  the  business  of  handling  trains  in  a  freight 
yard  ;  and  such  negligence  caused  the  injury.  These  questions 
were  properly  submitted  to  the  jury.  [Cone  v.  2).,  Z.  <&  TF.  R, 
R.  Co,,  13  Hun,  172;  affirmed,  81  K  Y.  206;  JBrabbits  v, 
Chi.  &  N.  W.  R.  R.  Co.,  38  Wis.  289 ;  FUis  v.  N.  T.,  L. 
E.  &  W.  R.  R.  Co.,  95  N.  Y.  546;  Wasmer  v.  /?.,  Z.  &  W. 
R.  R.  Co.,  80  id.  212 ;  Zoning  v.  ]V.  Y.  C.  R.  R.  Co.,  49  id. 
$21;  Flike.  v.  B.  <&  A.  R.  R.  Co.,  53  id.  549;  Plainton  v. 
N.  Cent.  R.  R.  Co.,  83  id.  7;  Fuller  v.  Jewett,  80  id.  46.) 
Even  if  the  plaintiff  had  been  placed  in  a  perilous  situation  by 
his  own  negligence,  and  yet  ordinary  care,  in  furnishing  suit- 
able machinery,  on  defendant's  part,  would  have  prevented  the 
injury,  the  latter  is  liable.  ( Wasmer  v.  D.,L,(&  W,  R.  R.  Co , 
supra;  Radley  v.  Zond.  <&  N.  W.  R.  R.  Co.,  18  Eng.  Rep.  37, 
42 ;  Austin  v.  N.  J.  Steamboat  Co.,  43  N.  Y.  75, 82.)  It  was 
for  the  jury  to  determine  in  this  case  whether  or  not  the 
plaintiff  was  guilty  of  contributory  negligence.  {Mehan  v.  S. 
B.  &  N.  Y.  R.  R.  Co,  73  N.  Y.  585 ;  Hawley  v.  N.  C.  R. 
R.  Co.,  17  Hun,  115,  118;  affirmed,  82  N.  Y.  370 ;  Kain  v. 
Smith,  89  id.  376 ;  Palmer  v.  Bearing,  93  id.  7 ;  Laning  v. 
N.  Y.  C.  R.  R.  Co.,  supra.)  The  promise  of  another  engine, 
then  in  process  of  construction,  relieved  plaintiff  from  any 
imputation  of  negligence  in  this  regard.  {Laning  v.  Jf.  Y.  C. 
c&H.  R.  R.  R.  Co.,  supra;  Patterson  v.  Pittsburgh  R.  R.  Co., 
76  Penn.  St.  389 ;  Palmer  v.  Bearing,  supra.)  It  was  not  neg- 
ligent for  plaintiff  to  attempt  to  uncouple  the  cars  while  the  train 
was  in  motion.  {PlanJcY.  N.  Y.  C.  &  H.  R.R.  R.  Co.,  60  N. 
Y.  607;  S710W  v.  Houston  R.  R.  Co.,  8  Allen  (If ass.],  441; 
Thompson  on  Neg.  10, 19 ;  Williams  v.  Iowa  Cent.  R.  R.  Co., 
43  Iowa,  396 ;  Mvldowney  v.  III.  Cent.  R.  R.  Co.,  39  id.  615.) 
The  cat<;hing  of  the  plaintiff's  foot  by  the  brake-beam  was  not 


1886.  J 


Bajus  v.  S.,  B.  &  N.  Y.  R.  R.  Co. 


315 


Opinion  of  the  Court,  per  Earl,  J. 


the  proximate  cause  of  the  injary  any  more  than  was  the 
engine's  becoming  started  originally,  and  if  the  plaintiff  was 
so  caught  without  the  fault  of  any  one,  or  even  by  his  own 
negligence,  the  defendant  is  liable,  since  by  the  exercise  of 
ordinary  care,  with  reference  to  furnishing  suitable  machinery 
and  keeping  it  in  repair,  the  defendant  might  have  prevented 
the  injury.  {Radley  v.  Land,  c&  N,  W.  R,  Co,^  18  Eng.  Rep. 
[Moak's  Notes]  37,  42;  Merritt  v.  Fitzgihbom,  29  Hun,  634; 
Ring  v.  City  of  CoJwes^  77  N.  Y.  83 ;  Waamer  v.  i).,  L.  dk 
W.  R.  R.  Co.,  80  id.  212,  218 ;  Austin  v.  N,  J.  St.  Co.,  supra; 
EUis  V.  N.  r.,  L.  E.  cb  W.  R.  R.  Co.,  supra.) 


Eabl,  J.  The  plaintiff  was,  in  1877,  the  yard-master  of  the 
defendant  at  Syracuse,  and  as  such  it  was  his  duty  to  superin- 
tend and  aid  in  the  shifting  of  cars  and  to  couple  and  uncouple 
cars.  The  shifting  engine  at  that  place,  on  the  day  alleged  in 
the  complaint,  was  attached  to  twelve  cars,  and,  after  drawing 
them  a  short  distance  up  an  ascending  grade,  it  became  stalled, 
and  then,  under  the  direction  of  the  plaintiff,  the  engine  was 
backed  so  as  to  enable  him  to  uncouple  some  of  the  cars.  For 
that  purpose  he  went  between  two  cars  while  they  were  moving 
slowly  backward,  and  his  foot  caught  under  a  brake-beam  and 
he  was  dragged  along,  about  forty-five  feet,  when  a  car  wheel 
ran  over  one  of  his  legs  and  crushed  it  so  as  to  make  amputa- 
tion necessary.  This  action  was  brought  to  recover  damages 
for  the  injury  thus  caused,  and  the  claim  of  the  plaintiff  is  that 
the  injury  w^s  due  solely  to  neglect  chargeable  to  the  defend- 
ant. 

The  plaintiff  does  not  complain  that  the  road-bed,  or  the 
cars,  or  any  of  the  appliances  which  he  was  required  to  use 
were  insufficient  or  out  of  order.  His  sole  complaint  is  that 
the  engine  was  out  of  repair  and  insufficient  for  the  use  to 
which  it  was  devoted,  and  against  it  he  makes  these  complaints 
which  I  will  notice  specially: 

1.  The  flues  of  the  engine  were  foul  and  somewhat  stopped 
up.  The  only  effect  of  this  was  that  steam  was  generated 
less  rapidly  and  the  power  of  the  engine  was  thus  diminished. 
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2.  The  main  valve  in  the  steam  chest  leaked  and  that  di- 
minished the  power  of  the  engine  bj  just  so  much  as  the 
steam  escaped,  and  had  no  other  effect. 

3.  But  the  more  serious  defect  was  that  the  throttle-valve 
leaked.  One  effect  of  a  leakage  of  steam  through  the  throttle- 
valve  is  that  the  steam  cannot  be  entirely  shut  off,  and  the  con- 
sequence is  that  an  engine  with  such  a  defect  may  move  from  its 
position  when  placed  at  rest  unless  blocked.  But  when  the  throt- 
tie-valve  is  open  and  the  engine  in  motion  there  can  be  no  leak- 
age, as  all  the  steam  passes  through  the  open  valve ;  and  hence 
this  defect  does  not  interfere  with  the  power  of  the  engine. 
There  is  another  effect  caused  by  the  leaking  of  the  steam 
through  the  throttle-valve,  which  is  the  only  one,  so  far  as  I  can 
perceive,  which  can  be  claimed  to  have  any  bearing  here.  In  the 
case  of  such  leaking,  it  is  frequently  more  difficult  to  throw 
over  the  lever  and  thus  reverse  the  engine.  The  claim  of  the 
plaintiff  is  that,  when  his  foot  was  caught,- he  immediately 
signaled  the  engineer  to  stop,  and  that,  if  the  throttle- valve  had 
been  in  order,  the  engineer  could  have  more  readily  reversed 
the  engine  and  thus  have  arrested  its  motion  before  his  leg  was 
crushed.  But  the  difficulty  with  this  claim  is,  that  the  undis- 
puted facts  stand  in  its  way.  There  is  no  proof  that  the  engi- 
neer saw  or  heard  plaintiff's  signal  when  he  first  gave  it.  The 
only  person  who  was  upon  the  engine  and  saw  what  took  place 
there  was  called  as  a  witness  by  the  plaintiff,  and  he  testified 
that,  when  the  engineer  heard  the  signal  given  by  the  plaintiff, 
he  at  once  threw  over  the  lever  and  reversed  the  engine,  and 
that  he  did  this  quickly,  and  without  any  difficulty,  and  thus 
arrested  the  motion  of  the  engine,  so  that  thereafter  it  passed 
backward  only  about  five  feet. 

The  defect  in  the  throttle-valve,  therefore,  had  no  rela* 
tion  whatever  to  this  accident,  and  the  plaintiff's  sole  re- 
liance for  the  maintenance  of  his  action  must  be  upon 
the  defective  condition  of  the  flues  and  of  the  main  steam 
valve,  the  sole  consequence  of  which  was  the  diminished 
power  of  the  engine.  These  defects  may  have  diminished 
the  power  of  the  engine  by  several  horse-power,   so    that 
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the  engine,  instead  of  being,  for  instance,  eightj  liorse-powerj 
was  only  seventy.  It  matters  not  that  this  diminifllied  power 
came  from  these  defects,  nor  how  the  engine  came  to  bo  of 
only  seventy  horse-power.  The  responaibility  for  the  defects 
is  no  greater  than  it  would  have  been  if  the  defendant  had  fur- 
nished a  new  engine  of  precisely  the  srtme  power.  The  plain- 
tiflE  was  familiar  with  the  capacity  and  power  of  the  engine  and 
was  in  no  way  entrapped  or  deceived  by  its  use.  SuppoBG,  then 
the  defendant  had  furnished  a  new  engine  of  seventy  horse 
power  —  precisely  the  same  power  which  we  raay  assume  this 
had  at  the  time  of  the  accident  —  upon  what  principle  could 
it  be  said  that  it  would  be  liable  for  such  an  accident?  Can 
it  be  laid  down  as  a  principle  of  law  that  it  is  bound  to  furnish 
to  its  employes  engines  suitable  and  adt*([iiate  in  power  to 
every  emergency?  Who  bnt  the  employer  shall  determine  how 
powerful  an  engine  shall  be  at  any  place  and  for  any  purpose  ? 
Snppose,  at  this  place,  the  defendant  had  furnished  an  engine 
capable  of  moving  bnt  three  cars  at  a  time  and  running  but  ten 
miles  an  hour,  and  the  plaintiff  had  known  it,  could  he  justly 
complain  of  it?  Would  such  an  engine,  in  any  legal  or  proper 
sense,  be  dangerous?  If  an  employer  ahould  furnish  to  an 
employe  a  horse  which,  from  natural  we^ikuGss  or  from  dis- 
ease, should  not  have  strength  for  the  work  in  hand,  and  the 
employe  should,  in  consequence  thereof,  receive  some  injury, 
could  he  hold  the  employer  respousible  for  it  is  damages^ 
These  inquiries  need  not  be  pursued.  The  answers  to  them  are 
obvious.  This  was  not  a  dangerous  engine  and  it  did  not  cause 
the  injury.  That  was  caused  by  tlie  brake-beam  accidentallv 
catching  plaintiff's  foot,  and  the  engine  simply  failed  to  rescue 
him  from  the  danger  in  which  he  was  placed.  It  was  an  acci- 
dent which  the  defendant  had  no  reason  to  anticipate  and, 
hence,  it  was  not  bound  to  have  an  engine  there  adequate  to 
avert  its  consequences.  It  cannot  be  charged  witli  negligence, 
in  not  foreseeing  that  such  an  accident  might  occur  and  that  then 
the  engine  would  lack  power  to  stop  snddeidy  enough  to  wai-d 
off  injury.  A  more  powerful  engine  qould  start  a  train  more 
suddenly  and,  for  the  same  reason,  could  stop  one  more  suddenly. 
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It  would  impose  upon  every  railroad  company  very  embar- 
rassing, oneroas  and  unjost  responsibilities  if,  in  the  case  of  aoci- 
dents  witii  moving  trains,  it  was  to  be  a  subject  of  inquiry  be- 
fore a  jury,  whether  the  particular  accident  might  not  have 
been  avoided  with  an  engine  of  greater  or  less  power. 

If  this  engine,  drawing  a  train  upon  a  railroad,  had,  in  con- 
sequence of  its  imperfect  condition,  become  stalled  so  that  the 
passengers  and  freight  failed  to  reach  their  destination  in 
proper  time,  or  if  it  had  broken  down  and  thereby  injured 
some  one,  or  if  when  placed  at  rest  it  had  run  away  in  conse- 
quence of  the  leakage  through  the  throttle- valve,  difEerent 
questions  would  have  been  presented  for  our  consideration. 
But,  without  violating  any  rules  that  have  been  laid  down  for 
the  protection  of  employes,  we  are  constrained  to  hold  in  this 
case  that  this  was  not  as  to  the  plaintiff  a  dangerous  engine, 
that  it  was  reasonably  safe  and  proper,  and  that  there  was  no 
negligence  on  the  part  of  the  defendant  in  putting  it  to  the 
service  in  which  it  was  employed,  and  that,  therefore,  upon  the 
facts,  as  they  now  appear,  the  plaintiff  has  no  cause  of  action 
against  the  defendant ;  and  this  conclusion  finds  ample  support  in 
the  cases  of  Burke  v.  Witherbee  (98  N.Y.  562);  Marsh  ^.  Chick- 
ering  (101  id.  396);  Sweeney  v.  B.  <&  Jonee  Em.  Co.  (id.  520). 
In  the  case  of  Marsh  v.  Chickering^  Judge  Miller,  following 
prior  authorities,  said :  ^^  The  rule  is  that  the  master  does  not 
owe  to  his  servants  the  duty  to  furnish  the  best  known  or  con- 
ceivable appliances  ;  he  is  simply  required  to  furnish  such  as 
are  reasonably  safe  and  suitable,  such  as  a  prudent  man  would 
furnish  if  his  own  life  were  exposed  to  the  danger  that  wonld 
result  from  unstiitable  or  unsafe  appliances."  Suppose  in  that 
case  the  ladder  had  when  new  been  furnished  with  hooks  and 
spikes  and  they  had  by  use  been  broken  off,  how  could  it  have 
been  claimed  that  the  liability  of  the  master  would  be  differ- 
ent? Would  the  master  have  been  bound  to  replace  hooks 
and  spikes  which  had  come  off  while  he  owed  no  duty  to  his 
servant  originally  to  place  them  upon  the  ladder?  So,  here, 
was  the  defendant  bound  to  restore  this  engine  by  repairs  to 
the  power  which  it  originally  possessed  while  it  owed  no  duty 
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to  purchase  a  new  engine  of  greater  horse  power  than  this 
then  possessed  ?  It  is  plain  that  the  answer  to  these  questions 
should  be  in  the  negative.  {Jones  v.  Oranite  JUillSy  126 
Mass.  84;  Kelley  v.  Stive?*  Spring  Co.,  12  R.  I.  112;  Smitk 
V.  St,  Z,  K  (7.  cfe  N.  Ry.  Co,,  60  Mo.  34;  Fort  Wayne,  etc., 
B.  R.  Co.  V.  Gildersleeve,  33  Mich.  133 ;  Western^  etc.,  R.  R. 
Co.  V.  Bishop,  50  Ga.  465  ;  Wonder  v.  R.  R.  Co.,  32  Md.  411 ; 
Philadelphia,  etc.,  R.  R.  Co.  v.  Keenan,  103  Penn.  St.  124.) 
The  judgment  should,  therefore,  be  reversed  and  a  new  trial 
ordered,  costs  to  abide  event. 


Danforth,  J.  (dissenting).  Upon  the  trial  it  appeared 
that  the  plaintifE  was  in  the  service  of  the  defendant  as  jard- 
master,  and  in  the  performance^of  his  duty  was  shifting  cars  in 
its  freight  yard.  The  train  of  twelve  cars,  part  of  them 
empty,  was  drawn  a  short  distance  up  a  slight  grade  toward  a 
switch  where  part  were  to  be  cut  oflf,  but  tne  resistance  proved 
too  much  for  the  engine  and  it  was  stalled.  The  train  was 
then  Slowly  backed  to  enable  the  plaintiff  to  take  off  a  portion 
of  the  cars.  To  do  this  he  stepped  between  the  third  and 
fourth  car,  but  "found  a  square  pin  driven  fast  in  a  round  hole 
and  immovable.  He  then  tried  the  other,  all  the  time  keeping 
up  with  the  movement  of  the  train  ;  this  pin  also  was  tight, 
and  before  he  could  remove  it  his  right  foot  was  caught 
between  the  brake-beam  of  the  car  behind  and  the  ground. 
He  at  once  signaled  and  the  engineer  attempted  to  stop,  but 
before  he  succeeded  the  plaintiff's  other  foot  caught  in  a  frog, 
and  he  was  pulled  partly  down,  the  car  wheel  ran  upon  his  leg, 
and  when  the  train  stopped  the  wheel  stood  on  his  knee,  which 
was  of  course  fractured  an(f  the  leg  afterward  amputated. 
Between  signaling  to  stop  and  the  final  stroke  the  plaintiff, 
pushed  also  by  the  brake-beam,  had  hobbled  along  on  one  foot 
the  length  of  a  car  and  a  half,  or  forty-five  feet.  He  recovered 
damages  upon  the  ground  that  the  injuries  tK)mplained  of 
resulted  from  the  defendant's  failure,  in  the  exercise  of  ordi- 
nary care,  to  provide  a  suitable  engine  for  his  use  in  the  work 
required.     It  is  too  well  settled  to  permit  discussion,  that  a 
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master  is  under  an  obligation  to  use  due  care  to  supply  its  ser- 
vant with  suitable  instruments  and  means  to  carry  on  the  busi- 
ness intrusted  to  him.  That  a  locomotive  engine  was  necessary 
upon  occasions  like  the  one  in  question,  that  one  was  fur- 
nished, and  that  it  in  fact  was  defective  I  do  not  understand 
to  have  been  controverted.  Indeed,  at  the  end  of  the  plaintiffs 
case,  and  again  at  the  close  of  the  evidence  on  both  sides,  the 
defendant,  in  moving  for  a  nonsuit,  claimed  not  that  no  defect 
was  proven,  but  ^'  that  the  evidence  failed  to  establish  any 
defect  in  the  locomotive  which  contributed  to  plaintiffs 
injury;"  and  again,  that  "it  fails  to  show  that  any  defect 
existed'in  the  locomotive  of  sufficient  importance  to  charge  the 
defendant  with  knowledge  of  its  existence,"  or  that  it  was  ''  of 
a  sufficiently  serious  character  to  charge  the  defendant  with 
negligence  in  permitting  the  locomotive  to  be  used  in  its  busi- 
ness." By  implication  certainly  the  existence  of  defects  was 
conceded  and  their  effect  and  consequence  only  called  in  ques- 
tion. The  motion  being  denied,  the  propositions  involved  in  it 
were  submitted  to  the  jury  in  a  charge  to  which  no  exception 
was  taken.  They  were  told  to  inquire,  "  first,  whether  the 
engine  in  question  was  actually  unsafe  or  not,  and  secondly, 
whether  the  defendant  knew  or  ought  to  have  known  of  its 
condition." 

The  trial  judge  also  said  to  them :  "  It  is  not  only  necessary 
that  the  plaintiff  should  satisfy  you  that  the  defendant  was 
guilty  of  negligence,  but  also  that  this  negligence  caused  the 
injury  of  which  he  complains."  And  calling  attention  to  the 
particulars  alleged  against  the  defendant,  added  :  "Did  these 
defects,  if  they  existed,  the  defect  in  this  throttle-valve,  the 
defect  in  this  main  valve,  either 'or  both  combined,  cause  this 
injury  ? " 

He  also  said :  "  If  you  find  that  the  defects  existed,  that  the 
defendant  had  notice  of  them^  and  that  those  defects  caused 
this  injury,  then  you  reach  the  third  question  of  fact,  and  that 
is  whether  or  not  the  plaintiff  was  guilty  of  any  negligence 
on  his  part  tliat  contributed  to  this  injury,"  adding  **No  mat- 
ter how  gross  the  negligence  of  the  defendant  may  have  been 
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on  the  occasion  in  question,  if  the  plaintiff,  by  slight  negli- 
gence on  his  part,  contributed  to  the  injury  wliich  he  received, 
he  cannot  recover."  And  these  questions  having  been  an- 
swered by  the  jury  in  favor  of  the  plaintiff,  the  propositions 
to  which  the  attention  of  the  trial  judge  was  called  are  re- 
stated upon  the  appellant's  points,  and  upon  them  the  defend- 
ant mainly  relies  to  get  rid  of  the  finding  of  the  jury.  As  to 
the  alleged  want  of  care  or  vigilance  on  the  plaintiff's  part,  it 
is  enough  to  say  that  the  evidence  was  quite  sufficient  to  per- 
mit that  tribunal  to  find  that  there  was  no  departure  by  him 
from  the  line  of  duty,  or  the  requirements  of  his  service,  no 
recklessness  or  carelessness  on  his  part,  contributory  to  the  ac- 
cident, or  even  zeal  without  knowledge,  but  on  the  contrary,  a 
faithful  application  by.  him  to  the  work  in  hand,  of  the  lessons 
of  a  long  experience  in  similar  operations. 

The  substantial  question  is,  whether  there  is  evidence  reason- 
ably tending  to  show  that  the  injury  resulted  from  any  defect 
in  the  engine.  Its  throttle- valve  leaked.  So  did  its  main 
valve,  or  as  it  is  sometimes  called,  the  valve  in  the  steam  chest. 
Its  flues  were  badly  stopped  up.  The  various  uses  of  these 
parts  of  the  engine  are  explained  by  witnesses.  The  flues  con- 
nect the  fire-box  with  the  smoke-stack  and  present  the  radiating 
surface  through  which  heat  is  conducted  to  the  water,  and 
steam  generated.  The  throttle- valve  admits  or  shuts  off  steam 
from  the  cylinders,  and  regulates  its  supply.  The  valves  in 
the  steam  chest  are  intended  to  govern  the  admission  land  ex- 
haust of  steam  to  and  from  the  cylinder,  and  when  in  tit  order 
to  perform  its  function,  will  admit  steam  to  one  end  only  of 
the  cylinders  at  one  time,  and  allow  its  escape  from  that  end 
as  soon  as  it  is  admitted  to  the  other,  and  must  cover  the 
steam  ports  so  as  not  to  permit  steam  to  escape  from  the  chest 
into  the  exhaust  port.  The  throttle- valve  is  controlled  by  the 
engineer.  He  may  direct  the  steam  into  either  end  of  the 
steam  chest  and  thus  give  a  backward  or  forward  motion  to  the 
engine,  or  exclude  it  altogether  and  make  it  motionless.  It  is 
obvioub  then  that  it  is  of  the  greatest  importance  that  a  throt- 
tle-valve should  remain  closed  and  tight  after  steam  is  shut 
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off.  If  it  opens  accidentally  by  reason  of  defective  gearing, 
or  other  cause,  or  if  it  is  so  worn  as  to  leak,  that  result  follows 
which  led  to  the  action  of  Cone  v.  Del.^  Lack,  c6  West,  R,  R. 
Co.  (80  N.  Y.  206).  There  through  a  leaky  valve,  steam  es- 
caped into  the  cylinder,  the  engine  was  put  in  motion  without 
the  intervention  of  the  engineer,  the  plaintiff  was  crushed  be- 
tween two  cars,  and  the  defendant,  by  reason  of  the  unfit  con- 
dition of  the  engine,  was  charged  with  negligence  and  held 
liable  for  the  injury.  The  evidence  shows  that  the  engine  in 
the  case  at  bar  was  in  the  same  condition.  It  had  more  than 
once  before  this  accident  moved  off  when  no  person  controlled 
it.  It  had  been  left  standing,  but  the  steam  passed  into  the 
cylinder  in  spite  of  the  adjustment  of  the  valve  by  the  engi- 
neer, with  intent  that  it  should  remain  .stationary.  Speaking 
of  the  very  time  of  the  accident,  one  witness  says :  "  Neither 
the  engineer  nor  auy  other  man  could  shut  the  throttle- valve 
off  so  that  she  would  stay  still ; "  to  effect  that,  besides  placing 
the  lever  in  the  center,  it  was  necessary  to  block  the  wheels  — 
a  stick  placed  each  side  of  the  driving  wheel,  so  she  could  go 
neither  one  way  nor  the  other.  Again  :  "  The  throttle- valve 
leaked  whenever  the  engine  was  used ; "  "  the  throttle  would 
leak  so  the  steam  would  accumulate  in  the  cylinder,  so  when 
you  went  to  throw  over"  (the  lever)  "you  couldn't,  and  when 
you  did  throw  over,  she  would  jump,  and  you  couldn't  couple 
after  lier  with  safety  as  you  ought  to  do  ; "  and  illusti'ating  the 
effect  of  the  unregulated  passage  of  steam  through  the  leaking 
valve  into  the  chest,  the  witness  says :  "  You  could  not  depend 
upon  her,  if  you  threw  her  a  little  too  far  ahead  she  would 
take  a  jump,  and  if  you  threw  her  the  other  way  she  would 
jump  backwards ;  at  that  rate  you  can't  couple  cars.  If  the 
engine  was  going  backward  and  you  wanted  to  stop  her,  the 
engineer  would  throw  her,  and  the  minute  he  got  over  so 
the  steam  got  over  the  other  side  of  the  piston,  he  would  throw 
her  up  in  the  center ;  the  engine  would  churn  backwards 
and  lorwards  till  the  steam  got  out  of  the  cylinder." 

Anothei  witness  familiar  with  the  engine  and  accustomed  to 
its  use,  states  that  when  wishing  to  keep  it  stationary  he  not 
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only  "  liaulcHl  her  up  iti  the  ceaterj"  but  ^*  put  a  block  on  each 
side  of  the  driviog  wheel  and  set  the  brake  on  the  tender." 
Another  witness,  lui  engineer  iu  defendant's  employ  on  and 
before  Jan  nary  SJT,  1ST7,  and  then  running  this  engine,  eays; 
"  At  that  time  the  engine  was  in  very  bad  condition ;  her  main 
valve  leaked  — that  is,  the  steam  blew  through;  that  is  what 
I  cidl  leaking;  the  throttle- valve  leaked,  and  she  was  a  very 
hard  engine  to  handle.  *  *  *  A  leaky  throttle- valve,  to 
my  notion,  makes  an  engine  harder  to  handle  and  a  good  deal 
worse  to  stop*  I  think  that  when  the  throttle  leaks  that  of 
course  throws  the  prossui-e  on  the  valve  all  the  while,  when  the 
throttle  leaks,  and  the  more  pressure  on  the  valves  the  Irnrder 
it  ia  to  handle  the  engine ;  that  ia  my  idea  of  it.'' 

Another,  an  engineer  of  abundant  experience  in  the  yarda 
of  the  Central  Railroad  Company  in  shifting  trains,  and  whose 
competency  is  not  disputed,  saya,  in  answer  to  a  question 
embodying  the  defects  referi'ed  to,  that  such  au  engine  is  not 
in  a  safe  condition  to  do  shifting  with,  betiauBe  "yon  wouldn't 
have  control  of  it*"  If  you  receive*' a  signal  to  stop,  you 
can't  atop  any  too  quick.  When  you  are  atoppingj  if  yon  iiave 
an  engiDe  with  a  leaky  tlirottle,  moving  along  alowly,  as  you 
would  be,  of  course  the  steam  would  act  against  you  ;  you  would 
naturally  have  a  little  momentum,  and  shut  your  throttle  off 
with  your  hand  ou  the  lever  ready  to  reverse  at  the  signal,  and 
if  that  throttle  leaked  it  wiuild  be  just  the  aame  as  if  the 
throttle  was  partially  opened  and  the  steam  flowing  on  into  the 
dry  pip^,  and  from  the  dry  pipes  into  the  ste^m  chest,  and  of 
course  if  you  reverse  your  engine  you  might  get  it  over  and 
yon  might  not.  If  you  are  just  slacking  up  to  uncouple,  and 
yon  give  her  a  little  steam,  and  theu  shut  her  off  and  move 
back  by  the  momentmn  yon  have  got,  a  leaky  throttle  w^onld 
have  the  same  tendency  as  though  the  throttle  was  open,  upon 
your  motion  backward  it  increases  your  motion  as  long  as  yon 
don't  reverse  your  lever.  If  your  lever  is  m  the  backward  motion 
and  you  shut  off  the  throttle,  then  ii  she  leaks  it  gives  you  more 
momentum,  to  the  extent  of  the  leak,"  Again  the  witness 
says :     ^*  A  leak  in  the  throttle  has  the  effect  upon  a  locomo^ 
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tive  which  would  be  had  if  the  throttle  were  partly  open,  that 
is  to  say,  there  is  always  some  steam  passing  down  to  the  steam 
chest,  and  its  effect  is  solely  upon  the  power  of  the  engineer 
to  manage  the  lever ;  it  takes  the  certainty  of  handling  the 
engine  away  from  him ;  its  effect  is  to  interfere  with  the  man- 
agement of  the  locomotive." 

As  to  the  existence  of  these  defects,  and  their  importance, 
therefore,  the  evidence  is  overwhelming.  Did  the  defendant 
have  notice  of  them  ?  Possibly  not  in  words  that  the  valves 
leaked,  that  this  or  that  particular  part  was  affected,  but  of  the 
general  weakness  and  inutility  of  the  engine,  reiterated  notice. 
In  the  first  place  it  was  an  old  engine  and  repeatedly  in  the 
defendant's  repair  shops.  Harvey,  who  for  four  years  ran  for 
the  defendant,  and  this  engine  in  January,  1877,  describes  her 
defects,  and  asked  the  master  mechanic  '^  to  do  some  work 
upon  her."  He  said  ho  ^^  was  short  of  engines,  and  just  as 
quick  as  he  got  a  chance,  he  would  take  the  engine  and  do 
some  work  upon  her."  Some  weeks  before  the  accident  the 
plaintiff  know  of  the  engine  running  away,  and  that  it  was  not 
in  good  condition  ;  what  ailed  it  he  did  not  know,  but  he 
reported  the  engine  to  Niver,  the  superintendent.  I  told  him, 
he  says,  that  "  I  was  not  able  to  do  my  work  with  that  engine. 
He  asked  me  what  was  the  matter  with  her,  and  I  told  him  I 
didn't  know  ;  so  he  gave  me  an  order  on  the  master  mechanic 
to  give  me  another  engine ;  but  he  had  nothing  to  give  me  in 
place,  of  it.  He  gave  me  an  order ;  that  (producing  a  paper) 
is  the  order ;  he  wrote  it  and  signed  it."  These  are  its  words : 
"  Buchanan,  give  the  yard-master  some  other  engine  to  do  the 
work.  (Signed)  W.  K.  Niver."  Niver  was  a  witness  for  the 
defendant.  He  denies  nothing  of  this.  Asked  by  defendant's 
counsel  a  single  question  :  "  Were  you  ever  notified  by  any- 
body, prior  to  this  accident  to  Mr.  Bajus,  that  that  engine  as  to 
its  valves  was  out  of  condition?'*  he  answers  :  "I  have  no 
recollection  of  ever  being  notified  of  any  such  thing ;  I  had  no 
knowledge  of  its  being  out  of  repair  with  reference  to  its 
valves."  , 

The  master  mechanic,  however,  was  not  unfamiliar  with 
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the  seat  of  probable  trouble.  Testifying  for  the  detendantj  lie 
Bays,  the  engine  was  rebuilt  in  J874j  the  values  were  then 
fixed  by  facing  and  surfacing,  and  three  weeks  after  that  slie 
came  back  for  repairs,  and  her  throttle  was  fixed  again,  and 
how  often  it  was  at  the  repair  shop  after  that  is  not  stated. 

The  evidence  disclosed  not  merely  a  feeble  and  inefficient 
machine,  but  an  impaired  one.  The  trouble  was  not  in  its 
original  design,  but  came  from  age  and  wear.  It  needed  re* 
pairs.  The  necessity  for  them  was  known  by  the  defendant, 
but  they  were  not  made.  Did  the  defects  cause  the  injury  ? 
The  circumstances  of  Coneys  Case  (supra)  illustrate  the  effect 
of  an  untimely  application  of  steam  through  machinery  de- 
signed, but  which  through  imperfection  failed  to  shut  it  off. 
Those  of  the  case  at  bar  are,  in  one  respect,  different.  The 
engineer  was  at  his  post,  seeking  to  obey  the  signal  of  the 
plaintiff.  He  wanted  to  stop  the  engine.  He  changed  the 
lever  to  the  forward  motion,  and  this  shonld  have  directed 
the  full  head  of  steam  into  the  forward  port,  and  would  have 
done  so  if  the  valve  had  not  leaked  and  so  permitted  part  to 
go  into  the  other.  The  travel  of  tbe  valve  is  placed  under 
the  control  of  the  engineer,  that  he  may  emploi^  the  greatest 
power  of  the  engine  by  admitting  steam  into  the  cylinders,  or 
by  excluding  it,  suspend  motion,  as  in  iiis  judgment  the  exi- 
gency of  the  case  requires.  Unless  it  responds  to  his  will,  the 
machine  is  necessarily  imperfect.  If  the  steam,  without  his 
action,  can  pass  into  the  port-ways,  to  some  extent  he  loses  con- 
trol over  it,  and  must  overcome  its  resistance  before  liis  own 
will  can  be  effective.  In  such  a  case  there  is  not  a  more  loss 
of  power,  but  a  misapplication  of  power.  The  steam  passing 
out  is  met  by  steam  coming  in,  and  tbe  motion  of  the  piston  is 
necessarily  hindered.  So,  as  we  have  seen,  it  is  testified  to  in 
this  case,  the  engineer  In  an  effort  to  control  the  engine 
"  would  have,''  as  the  witness  says,  ^^  to  operate  against  all  the 
steam  in  there"  (the  chest).  *^If  the  throttle-valve  had  been 
tight,  there  would  have  been  no  steam  in  there."  Again  the 
witness  says :  ^^It  is  harder  to  handle  an  engine  when  the  throt> 
tie  leaks,  than  when  it  does  not  leak,''     So,  although  *'you  shut 


326  Bajus  y.  S.,  B.  &  N.  Y.  R.  R  Co.  [Oct, 

— —     '«  _ 

DisBenting  opinion,  per  Daitvobth,  J. 

her  off  in  the  backward  or  forward  motion,  and  the  throttle 
leaks,  she  would  go  that  motion."  In  other  words,  the  shnt-off 
is  not  effectual.  The  steam  still  enters  the  chest  Thus  it  is 
apparent  that  these  parts  of  the  engine  were  so  worn  and  out  of 
repair  as  to  defeat  the  object  for  which  they  were  constructed, 
that  thej  caused  the  machinery  to  act  independently  of  the 
control  of  the  engineer,  and  took  from  him  the  power 
to  stop  quickly,  or  make  •  sudden  starts,  as  the  emergency 
of  coupling  or  uncoupling,  or  making  up  a  train,  required. 
In  other  words,  a  machine  whose  motor  was  intended  to 
be  distinct  from  its  operator  and  so  controllable  by  him  was 
made  by  these  defects  to  act  automatically  both  as  to 
power  and  movements.  In  its  principal  operations  it  was 
independent.  Hence  when  the  plaintiff  gave  the  signal  to 
stop,  the  engineer  sought  to  do  so,  but  although  the  train 
was  backing  slowly,  the  engine  failed  to  obey.  If  sound 
and  in  good  order,  it  should  have  become  motionless  after  a 
few  revolutions  of  its  wheels,  or  as  the  jury  might  have  found, 
in  the  traverse  of  less  than  ten  feet.  Had  it  done  so,  the  plain- 
tiff would  not  have  suffered.  It  actually  passed  over  forty-five 
feet,  and  the  injury  occurred.  It  surely  cannot  be  said  as 
matter  of  law  that  it  was  not  brought  on  by  the  in'capacity  of 
the  engine,  by  reason  of  its  defective  condition,  to  be  subject 
to  the  will  of  the  engineer,  nor  that  the  steam  on  which  he  had 
a  right  to  rely  as  a  power  to  do  his  bidding  was  not  in  fact  ap- 
plied in  resistance  to  liis  intent.  Nor  can  we  say  that  the  re- 
sistance of  the  escaping  steam,  nor  the  prolonged  motion,  made 
inevitable  by  the  unexpected  restraint  upon  the  lever,  was  not 
the  material  and  efficient  cause  of  the  accident,  nor  that  by 
reason  of  the  leaky  throttle- valve,  motive  power  was  supplied 
while  the  engineer  sought  and  expected  to  exclude  it.  To  save 
the  plaintiff  it  was  necessary  to  shut  off  steam  and  at  once  stop 
the  engine.  The  leaky  throttle  was,  as  a  throttle  partly  open, 
and  made  that  impossible.  It  might  even  accelerate  and  pro- 
long motion,  which,  except  for  that,  would  have  been  suspended. 
In  any  view,  the  action  of  the  engine  was  shown  to  have  been 
unnatural,  and  its  eccentricity  due  to  its  defective  condition. 
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It  was  in  evidence  that  if  it  had  been  sound  and  of  normal  ca- 
pacity, the  engineer  might  have  so  checked  and  controlled  the 
train  as  to  insure  the  plaintiffs  safety.  It  was,  therefore,  for 
the  defendant  to  prove  that  the  injury  was  caused  without  its 
fault,  and  to  be  accounted  for  by  other  causes  than  one  pro- 
duced by  its  negligence.     {Seybolfa  Case^  95  N.  T.  562,  570.) 

In  FUMs  Case  (53  N.  Y.  549)  the  train  had  one  less  than  its 
usual  number  of  men,  and  the  evidence  tended  to  show  that  if 
the  absentee  had  been  there,  he,  with  the  others,  could  have 
controlled  the  impetus  of  the  cars  and  prevented  the  accident. 
The  defendant  was  held  liable,  the  court  saying,  "  as  well  might 
the  company  be  relieved  if  the  train  had  started  without 
an  engineer,  or  without  brakes,  or  with  a  defective  engine." 
There  the  injury  was  occasioned  by  collision  with  cars  acci- 
dentally broken  from  the  train,  and  the  principal  protection  in 
such  cases  was  said  to  be  the  prompt  and  efficient  application 
of  the  brakes,  and  the  defendant  held  liable  because  a  sufficient 
number  of  men  to  perform  that  duty  were  not  present.  Here 
we  have  the  defective  engine  instead  of  the  absent  brakeman. 
In  principle  the  cases  are  not  unlike.  In  this  a  sound  appliance 
was  lacking ;  in  that  the  full  tale  of  operators.  The  contract 
implied  between  the  parties  is  the  same ;  the  character  of 
the  negligence  is  the  same ;  the  consequences  of  the  default 
the  same ;  and  a  difference  in  liability  can  stand  upon  neither 
reason  nor  authority. 

But  in  any  aspect  the  question  presented  turns  in  part  at 
least  upon  these  considerations,  and  is  one  of  fact ;  the  jurors 
passing  upon  it  have  found  that  the  injury  not  only  came  from 
the  defects,  but  that  the  consequences  were  such  as  might 
naturally  result  from  them  under  the  circumstances  in  which 
the  plaintiff  was  placed,  and  that  the  defective  condition  of 
the  engine  was  imputable  as  negligence  to  the  defendant 
through  the  non-performance  of  a  positive  duty  to  make  those 
repairs  which  it  knew,  or  which  from  their  character  it  might 
have  known,  were  needed  for  the  efficient  and  safe  operation  of 
the  machine.  Clearly  the  evidence  was  sufficient  in  some  rea- 
sonable view  to  justify  these  conclusions.      It  was,  therefore, 
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properly  submitted  to  the  jury,  and  the  judgment  ehoold  be 
sustained  upon  the  ground  warranted  by  their  verdict,  that  the 
defendant  failed  in  its  duty  to  furnish  to  its  servant  machinery 
reasonably  fit  for  the  use  to  which  it  was  to  be  applied,  and  in 
a  condition  not  to  endanger  his  safety.  To  hold  otherwise 
would  relieve  the  defendant  from  just  responsibility  to  its  em- 
ployes, and  go  far  to  abrogate  a  rule  of  action  which  up  to  this 
time  we  have  declared  to  be  unqualified,  and  by  which  a  mas- 
ter is  required  to  use  all  reasonable  care,  diligence  and  caution 
in  providing  for  the  safety  of  those  in  his  employ,  and  famish- 
ing for  their  use  in  his  work,  safe,  sound  and  suitable  tools,  im- 
plements, appliances  and  machinery  in  the  prosecution  thereof, 
and  keeping  the  same  in  repair  {Beming  v.  Stemway^  101  N. 
Y.  547),  to  the  end  "  that  the  servant  shall  be  under  no  risks 
from  imperfect  or  inadequate  machinery,  or  other  material 
means  and  appliances."  {Laning  v.  If.  Y,  OerU.  R.  R.  Co.^  49 
K  Y.  521,  532.)  So  this  is  declared  to  be  (Id.)  «  a  duty  to  be 
aflSrmatively  and  positively  fulfilled  and  performed,"  and  in  lan- 
guage governing  the  case  before  us  is  added,  ^^  there  is  i)ot  a 
performance  of  this  duty  until  there  has  been  placed  for  the 
servant's  use  perfect  and  adequate  physical  means,  or  due  care 
used  to  that  end.''    (Id.) 

The  cases  cited  by  the  appellant  furnish  no  exception  to  these 
rules.  In  Marsh  v.  Chickering  (101  N.  T.  396),  the  instru- 
ment was  perfect  of  its  kind,  and  so  it  was  in  Sweeney  v.  Berlin 
<6  Jones  Mi.  Co.  (101  N.  Y.  520),  and  we  held  that  the  master 
was  not  bound  to  procure  either  the  best  known  or  conceivable 
appliances,  or  discard  an  old  but  sound  machine  for  a  new  in- 
vention. The  loss  to  the  plaintiff  here  resulted  neither  from 
lack  of  a  new  invention,  or  a  different  contrivance,  but  from  a 
known  imperfection  resulting  from  the  omission  to  repair  a 
machine  which  the  defendant  was  bound  to  keep  in  order.  For 
these  reasons  I  cannot  concur  in  the  judgment  about  to  be  ren- 
dered. 

All  concur  with  Earl,  J.,  for  reversal,  except  Andebws 
and  Danfobth,  J  J.,  dissenting. 

Judgment  reversed. 
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Mabgabet  J.  WiLMEBDiNG,  Appellant,  v.  John  MoKbsson  et 
al.,  Respondents. 

An  executor  is  not  exonerated  from  the  duty  of  vigilance  in  protecting 
funds  belonging  to  the  estate  simply  by  the  fact  that  they  were  paid 
to  or  came  into  the  hands  of  a  co-executor  in  due  course  of  'administra- 
tion. 

While,  if  he  is  merely  passive,  and  does  not  obstruct  the  collection  or 
receipt  of  assets  by  his  associate,  he  is  not  liable  for  thelatter's  waste; 
where  he  knows  and  assents  to  a  mis-application,  or  negligently  suffers 
his  co-executor  to  receive  and  waste  the  estate,  when  he  has  the  means 
of  preventing  it,  he  becomes  liable  for  a  resulting  loss. 

The  will  of  W.  created  certain  trusts;  among  others,  one  for  the  benefit  of 
plaintiff.  The  portion  of  the  trust  fund,  held  for  plaintiffs  benefit,  was 
directed  to  be  separately  invested,  and  the  net  income  applied  to  her  use 
during  life.  At  the  time  of  his  death,  W.  was  a  member  of  the  firm  of 
W.  &  M.  The  surviving  members  of  the  firm,  one  of  whom  was  the 
defendant  Q.,  an  executor  and  trustee  under  the  will,  continued  the  busi- 
ness. He  retained  in  his  possession  the  books  of  account,  papers  and 
securities  belonging  to  the  estate.  Moneys  realized  from  the  estate  in 
the  course  of  administration  were,  under  the  authority  of  G.,  paid  to  the 
|new  firm,  and  were,  with  the  knowledge  of  defendant  McE.,  a  co-execu- 
tor and  trustee,  used  in  its  business,  the  firm  paying  interest,  which  was 
credited  in  the  account-books  of  the  estate.  No  portion  of  the  estate 
was  set  apart  as  plaintiffs  share.  The  firm  failed,  and  the  funds  of  the 
estate  in  its  hands  were  lost.  In  an  action  to  charge  said  trustees  with 
the  loss,  Tield,  that  McK.  was  liable  for  allowing  the  fund  to  accumulate 
in  the  hands  of  the  firm  without  requiring  the  same  to  be  invested  as 
directed  by  the  will;  also,  that  if  he  had  not  actual  knowledge  of  the 

.  fact  that  the  firm  was  using  the  funds,  as  he  could  have  ascertained  the 
fact  by  making  inquiries  as  to  what  use  was  being  made  thereof,  he  was 
chargeable  with  negligence  in  failing  so  to  do;  that  he  should  at  least 
have  sought  to  have  them  properly  invested. 

6.,  without  the  knowledge  of  McE.,  hypothecated  securities  belonging 
to  the  estate  to  secure  loans  for  his  own  benefit  or  for  that  of  the 
firm.  Heldt  that  McE.  was  not  liable  for  the  loss;  that  the  failure  to 
make  a  separation  of  the  securities,  as  contemplated  by  the  will,  did  not 
render  him  liable,  as  this  did  not  induce  or  cause  the  spoliation,  nor 
would  such  a  separation  have  prevented  it. 

McE.  was  charged  with  interest  on  the  losses,  computed  with  annual  rests. 
Held,  that,  as  there  was  no  wrongful  intent  on  his  part,  this  was  error; 
and  that  simple  interest,  at  five  per  cent,  was  a  proper  charge. 
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Cros8-appea.l8  from  judgment  of  General  Term  of  the  Su- 
preme Court,  in  the  first  judicial  department,  entered  upon  an 
order  made  October  27,  1882,  which  modified,  and  afl5rmed  as 
modified,  a  judgment  in  favor  of  plaintiff,  entered  upon  a 
decision  of  the  court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

S.  P.  Nash  for  plaintiff.  The  defendant  McKesson  was 
negligent  in  taking  part  in  the  discharge  of  securities  which 
were  being  paid  off  and  allowing  the  funds  to  accumulate  in 
the  hands,  not  simply  of  a  co-executor  or  co-guardian,  but 
of  a  business  firm  of  which  the  co-executor  was  a  member. 
{Clough  V.  Bond,  3  Myl.  &  Cr.  490.)  The  defendant  McKes- 
son was  inexcusable  for  delegating  the  management  and  control 
of  the  moneys  of  the  estate,  to  the  extent  that  he  did,  to 
George  G.  Wilmerding.  {MoneU  v.  MoneU,  5  Johns.  Ch.  283, 
293-296 ;  Clarh  v.  Clarh,  8  Paige,  162 ;  Spencer  v.  Spencer, 
11  id.  299,  305,  306  ;  Brice  v.  Stokes,  11  Ves.  319 ;  Eybert  v. 
BuOer,  21  Beav.  560;  Styles  v.  Guy,  1  MacX.  &  G.  422; 
Ptigh  V.  Partridge,  32  Beav.  661 ;  Candler  v.  TiUett,  22  id. 
423;  Topliss  v.  Harrell,  19  id.  423 ;  CoweJi  v.  Gatcomhe,  27 
id.  568 ;  Thompson  v.  Finch,  22  Beav.  316 ;  affirmed  8  De 
G.,  M.  &  G.  560 ;  Walker  v.  Symonds,  3  Swanst.  74;  Mendes 
V.  GuedaUa,  2  Johns.  &  Hem.  259 ;  Lewis  v.  Nohhs^  L.  R,  8 
Ch.  Div.  591 ;  Oroft  v.  WiUiams,  88  N.  Y.  384 ;  Ormis^ 
ion  V.  Oloott,  84  id.  339;  Bates  v.  UnderhiU,  3  Kedf.  365 ; 
Mondl  V.  Mondl,  5  Johns.  Ch.  283  ;  Clark  v.  Clark,  8  Paige, 
153;  Spmcer  v.  Spencer,  11  id.  299,  305,  803;  Adair  v. 
Brimmer,  74  N.  Y.  561  ;  95  id.  35  ;  McCabev.  Fowler,  34  id. 
814 ;  Glacius  v.  Fogel,  93  id.  434  ;  Earle  v.  Earle,  id.l04.)  De- 
fendant was  chargeable  with  notice  of  the  contents  of  the  books 
kept  by  the  accountant  of  the  estate.  {AUen  v.  Coit,  6  Hill, 
328 ;  Adair  v.  Brimmer,  74  N.  Y.  539,  564 ;  Ward  v.  Warren, 
82  id.  265.)  The  failure  to  follow  the  explicit  direction  of  the 
will,  to  set  apart  and  keep  separately  invested  the  several  sums 
appropriated  for  testator's  daughters,  and  to  declare  the  same 
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by  a  proper  instrument  in  writing,  was  a  neglect  of  duty  which 
of  itself  was  sufficient  to  make  the  defendant  liable  iu  this  case. 
(2  Wms.  on  Ex'rs  [7th  Eng.  ed.],  1 796.)  As  between  cestui  que 
trust  and  trustee,  in  the  case  of  a  direct  trust,  no  length  of 
time  is  a  bar.  (Lewin  on  Trusts,  733 ;  Perry  on  Trusts,  §  863.) 

William  Allen  Butler  for  defendant.  The  possession  and 
custody  by  George  G.  Wilderming  of  the  securities*  of  the 
estate,  from  the  date  of  the  testator's  death  up  to  the  discovery 
of  his  breach  of  trust,  were  lawful  and  proper,  and  could  not 
be  interfered  with  by  the  defendant  McKesson.  {Langford  v. 
Octscoigne^  11  Ves.  333  ;  Edmunds  v.  Ch^enshaw^  14  Pet.  166- 
168 ;  WiMatns  v.  Niaaon^  2  Beav.  472 ;  McKim  v.  Aidbackj 
130  Mass.  481;  Graft  v.  WiUiams,  88  N.  f .  384;  Burt  v. 
Burty  41  id.  46.)  The  surviving  partners  of  the  testator's  firm 
were  at  his  death  lawfully  in  possession  of  the  entire  copart- 
nership property  and  entitled  to  retain  the  same  in  their  con- 
trol and  to  liquidate  the  affairs  of  the  firm,  accounting  to  the 
personal  representatives  of  the  deceased  partner  for  his  share 
as  ascertained.  (C!ollyeronPart.,§129  ;  Casey.  Abeel^  1  Paige, 
393.)  The  want  of  a  declared  separation  by  sealed  instniments 
did  not  in  any  manner  occasion  or  induce  the  spoliation  of  the 
estate  by  the  defaulting  executor  ;  nor  would  the  existence  of 
such  instruments  have  i)revented  it.  {Graft  v.  WiUmms^  88  N . 
Y.  384 ;  2  Addison  on  Torts,  1004  [D.  &  B.  ed.]  ;  Hvhbardv. 
Briggs^  31  K  Y.  518 ;  Chester  v.  Comstock^  40  id.  575,  note.) 
The  defendant  McKesson  was  in  no  way  liable  for  any  part  of 
the  deficiency  caused  by  the  wrongful  misappropriation  and 
abstraction  of  the  moneys  and  securities  of  the  estate  by  George 
G.  Wilmerding  without  his  knowledge,  and  the  court  below 
properly  so  held.  (Wms.  on  Exrs.  [6th  Am.  ed.  1877]  1820 ; 
Story's  Eq.  Jur.,  §§  1280, 1283 ;  Hill  on  Trustees,  309,  and  note, 
p.  470  [4th  Am.  ed.] ;  MonM  v.  Monell,  5  Johns.  Ch.  283  ; 
Townley  v.  Sherborne^  Cro.  Car.  312  ;  White  &  Tudor's  Lead. 
Gas.  in  Eq.,  2  Hare  &  Wallace's  Notes,  623 ;  LeigK  v.  Barry,  3 
Atk.  684 ;  WiJUamsY.  J^iwony2  Beav. 472 ;  Sutherlandv.Brush, 
7  Johns.  Oh.  17;  Styles  v.  Ouy,  1  MacN.  &  G.  422  ;  Karly 
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V.  Turnery  Hopk.  352 ;  Sherman  v.  Parish,  63  N.  T.  483 ; 
Banks  v.  Wilkes,  3  Sandf.  Ch.  108 ;  Monahan  v.  CKbbons,  18 
JoW.  427;  Adair  v.  Brimmer,  74  N.  Y.  539,  566;  Ormia- 
ton  V.  OlcoU,  84  id.  339  ;  McCabe  v.  /bw>i^,  id.  314;  Earl 
V.  ^r/,  93  id.  104 ;  Clark  v.  Clark,  8  Paige,  163.)  Even  where 
the  executor  or  trustee  has  himself  joined  in  the  collection  and 
receipt  of  the  trust  moneys,  he  is  not  chargeable  for  their 
wrongful  misapplication  by  his  co-trustee  in  the  absence  of 
ciicumstances  to  bring  home  to  him  knowledge  or  notice  of 
the  breach  of  trust.  {MoKim  v.  Aulbach,  13  Mass.  481 ;  Ed- 
wards  v.  Crenshmo,  14  Pet.  166 ;  draft  v.  Williams,  88  N. 
Y.  384  ;  Kip  v.  Dennison,  4  Johns.  25  ;  MoneU  v.  MoneU,  5 
Johns.  Ch.  296.)  A  trustee  is  liable  only  for  his  own  acts  and 
defaults,  and  not  for  those  of  his  co-trustee,  or  for  funds  col- 
lected by  his  co-trustee.  (93  N.  Y.  Ill ;  Adair  v.  Bri/mmer, 
74  id.  539 ;  Lmjois  v.  Noble,  L.  E.,  8  Ch.  Div.  591 ;  Mimdl 
V.  MoneU,  5  Johns.  Ch.  182 ;  Topler  v.  Harwell,  19  Beav. 
423  ;  CowM  v.  Ooitcomhe,  27  id.  568  ;  Jones'  Appeal,  8  W.  & 
S.  143 ;  Worth  v.  McAden,  1  Dev.  &  Bat.  Eq.  199 ;  MillerY. 
Proctor,  20  Ohio  St.  442  ;  Banks  v.  Wilkes,  3  Sandf.  Ch.  99 ; 
Stowe  V.  Bowen,  99  Mass.  194.) 

Miller,  J.  This  action  waa  instituted  by  the  plaintiff 
against  the  defendants  for  the  purpose  of  making  them  liable 
as  executors  and  trustees  of  the  estate  of  William  E.  Wilmer- 
ding,  deceased,  who  was  the  father  of  plaintiff,  and  as  guard- 
ians of  his  minor  children,  upon  rendering  an  account  of  their 
proceedings,  for  an  alleged  loss  incurred  to  the  plaintiff's 
interest  in  said  estate. 

Two  other  persons  were  named  as  executors  and  trustees  in 
the  will  in  addition  to  the  defendants,  one  of  whom  is  dead 
and  the  other  has  taken  no  part  in  the  administration  of  the 
estate. 

At  the  time  of  the  testator's  death  he  was  the  senior  mem- 
ber of  the  auction-house  of  Wilmefding  &  Mount,  an  old 
established  firm  of  high  credit  and  repute,  and  a  consider- 
able portion  of  his  estate  was  the  interest  which  he  had  in  tliis 
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firm,  which  interest  was  valued  upon  the  inventory  of  the 
executors  at  $140,009.14. 

The  survivors  of  the  firm,  after  the  testator's  death,  consist- 
ing of  his  three  sons  and  William  S.  Mount,  continued  the 
business  under  the  same  firm  name.  The  new  firm  failed  in  1874 
and  there  was  a  loss  to  the  estate  by  reason  thereof  of  about 
$160,000,  which  was  entirely  attributable  to  the  fact  that  the 
trust  moneys  were  allowed  to  be  intermingled  with  the 
moneys  of  the  firm  and  used  in  its  business  and  thus  exposed 
to  its  hazards,  and  also  to  the  fact  that  the  securities  of  the 
estate  were  left  under  the  individual  control  of  the  defendant, 
George  G.  Wilmerding,  one  of  the  executors  and  trustees, 
who  was  a  half  brother  of  the  plaintiff,  and  were  appropriated 
by  him  for  the  benefit  of  the  firm  of  Wilmerding  &  Mount, 
of  which  he  was  a  member. 

The  plaintiff,  at  the  time  of  the  death  of  the  testator,  was 
twelve  years  old.  The  complaint  alleged  that  the  interest  of 
the  plaintiff  in  her  father's  estate  was,  Fii-st.  one  equal  undi- 
vided third  part  of  the  separate  estate  of  plaintiff's  deceased 
mother  in  her  father's  possession.  Second,  a  legacy,  under  her 
father's  will,  of  $10,000  to  be  invested  by  the  trustees  in  the 
same  manner  as  her  share  of  the  residuary  estate.  Third,  a 
life  interest  in  the  income  of  one-thirteenth  part  of  the  residuary 
estate  of  her  father,  which,  together  with  the  legacy  of  $10,000 
aforesaid,  was  to  be  kept  invested  by  the  trustees  for  her  benefit 
and  the  income  paid  to  her  for  life. 

Plaintiff's  right  to  maintain  this  action  is  based  upon  the 
ground  that  her  interest  was  not  kept  separately  invested  so  as 
to  be  distinguishable,  and  that  the  funds  of  the  estate  were 
permitted  to  be  used  by  the  firm  of  Wilmerding  &  Mount. 

The  proof  upon  the  trial  established,  and  the  judge  found 
that  during  the  entire  administration  of  the  estate  until  the 
failure  of  Wilmerding  &  Monnt,  the  executor,  George  G. 
Wilmerding,  had  the  custody  and  control  of  the  securities 
belonging  to  the  estate ;  that  he  had  two  tin  boxes,  in  one  of 
which  he  kept  the  bonds,  mortgages,  stocks  and  other  securi- 
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ties,  and  in  the  other,  the  account  books  and  vouchers  for  pay- 
ments, which  boxes  were  kept  in  the  safe  of  the  firm,  and  the 
defendant  McKesson  had  no  access  to  the  boxes  or  the  safe 
in  which  they  were  kept ;  that  he  never  saw  them  except  when 
they  were  occasionally  produced  by  the  defendant  Wilmerding 
at  the  office  of  the  accountant ;  that  he  never  examined  them, 
having  full  faith  and  confidence  in  the  integrity  and  fidelity  of 
his  co-executor,  Wilmerding. 

Moneys  which  were  realized  from  the  estate  in  the  course  of 
administration  were  paid  to  the  firm  of  Wilmerding  &  Mount 
under  the  authority  of  the  executor,  George  G.  Wilmerding, 
and  the  evidence  shows  that  these  moneys  were  used  from  time 
to  time,  while  they  remained  in  the  possession  of  the  firm,  in 
the  transaction  of  its  business,  and  that  the  firm  paid  interest 
on  said  moneys,  which  was  credited  from  time  to  time  on  the 
account  books  of  the  estate.  This  continued  down  to  and 
including  the  time  of  the  failure  of  the  firm. 

The  loss  to  the  estate  clearly  arose  from  the  unlawful  act  of 
George  in  intermingling  its  funds  with  those  of  the  business  in 
which  he  was  engaged,  and  no  question  is  raised  as  to  his  lia- 
bility. The  trial  court  also  found  that  the  defendant  McKes- 
son had  knowledge  at  the  time  he  filed  his  accounts  as  executor, 
and  afterward  down  to  the  time  of  the  failure  of  the  firm  of 
Wilmerding  &  Mount,  that  the  moneys  of  the  estate  were  from 
time  to  time  received  by  said  firm  as  depositaries  or  bankers ; 
that  cash  balances  accumulated  in  their  hands  and  were  left 
with  them,  on  which  they  allowed  interest ;  that  he  could  at  all 
times,  by  inspecting  the  books  kept  by  the  accountant  of  the 
estate,  have  ascertained  the  particulars  in  respect  to  such  bal- 
ances, and  that  he  was  negligent  in  not  keeping  himself 
informed  of  the  contents  of  said  books  and  in  allowing  the  said 
balances  so  to  remain  with  said  firm  ;  that  he  was  also  guilty  of 
negligence,  as  executor  and  guardian,  in  allowing  the  moneys 
of  the  estate  to  accunmlate  in  the  hands  of  his  co-executor  and 
co-guardian,  George  G.  Wilmerding,  after  the  1st  of  January, 
1870,  as  securities  were  paid  off,  in  the  discharge  of  whicji  he 
took  part.     The  court  further  found  that  after  the  failure  of 
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Wilmerding  &  Mount  the  total  loss  to  the  estate  of  the  testator, 
as  shown  by  the  indebtedness  of  said  firm  to  the  guardians  and 
to  the  executors'  accounts  and  to  the  special  funds,  was,  by  the 
direction  of  the  defendant  McKesson,  ascertained  and  appor- 
tioned ratably  upon  the  interests  of  the  several  beneficiaries 
which  were  still  in  the  hands  of  the  defendants,  as  executors 
and  guardians,  and  the  amount  so  charged  against  the  plaintiff 
was,  in  respect  to  the  property  she  is  entitled  to  absolutely, 
$16,177.25,  and  in  respect  to  the  property  in  which  she  has  an 
interest  for  life,  $22,686.20,  as  of  the  31st  day  of  December, 
1 874.  It  was  also  found  that  the  account  between  the  guardians 
and  trustees  and  the  plaintiff,  brought  down  to  October  15, 
1880,  stood  as  follows :  Amount  of  principal  of  life  estate  on 
hand  December  31, 1879,  $U,289.19  ;  amount  of  loss  admitted 
on  said  life  estate,  $22,686.20,  making  a  total  of  $36,975.39. 
Also,  that  the  amount  on  hand  of  the  account  current  was,  on 
January  1,  1880,  $6,303.56 ;  amount  of  loss  admitted  under 
term  "contingent,"  $16,177.25;  interest  on  $38,863.45,  on 
aggregate  of  losses  from  January  1,  1875,  to  January  1, 
1880,  $12,653.94;  payments  since  January  1,  1880,  deducted, 
$964.64;  interest  from  January  1,  1880,  to  October  15,  1880, 
on  $71,145.50,  $2,816.67,  making  a  total  of  $36,986.78,  and 
judgment  was  rendered  in  favor  of  the  plaintiff  for  the  sum  of 
$36,986.78,  with  interest  thereon  from  October  15,  1880,  due 
to  her  absolutely,  an/i  for  the  sum  of  $36,975.39,  with  interest 
thereon  from  October  15, 1880,  due  from  defendants  in  respect 
to  the  life  estate,  and  that  the  last-mentioned  sum  be  paid  over 
to  a  trustee  to  be  appqinted  in  the  place  of  the  defendant. 

This  judgment  was  modified  by  the  General  Term  by  reduc- 
ing the  first-named  sum  of  $36,986.78  to  $11,300.26,  and  the 
last-named  amount  of  $36,975.39  to  $17,033.34.  The  decision 
of  the  General  Term  exempted  the  defendant  McKesson  from 
all  the  loss  of  $16,177.25,  except  $1,915.82,  with  which  it 
charged  him,  and  from  all  the  loss  of  $22,686,20,  except  $2,- 
744.65,  with  which  it  charged  hira. 

The  sum  of  $17,315.12  was  the  amount  due  the  estate  from 
"Wilmerding  &  Mount,  December  31, 1871,  as  appears  from  the 
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findings,  which  also  show  that  there  was  due  December  31,  1872, 
from  the  firm  to  the  estate,  $102,176.95,  and  on  December  31, 
1873,  $111,992.01.  The  opinion  of  the  General.  Term  holds 
that  the  evidence  justifies  the  finding  that  the  defendant 
McKesson  was  liable  for  the  balance  due  the  estate  at  the  close 
of  the  jear  1871,  but  that  he  was  not  chargeable  with  the  in- 
crease of  the  balance  due  the  estate  as  shown  in  1872  and  1873, 
which  was  owing  to  the  receipt  by  the  firm  of  tlie  proceeds  of 
investments  paid  off,  which  at  once  went  into  their  business,  as 
well  as  to  the  misappropriation  made  by  George  G.  Wilmerding 
during  that  period.  The  deposits  with  the  firm  of  moneys  re- 
ceived included  moneys  reahzed  in  the  due  course  of  administra- 
tion of  the  estate.  While  the  use  and  conversion  of  the  securi- 
ties was  a  dishonest  and  unlawful  misappropriation  of  the  funds 
which  constituted  a  devastavit  upon  the  estate  committed  by 
the  defendant  Wihnerding,  the  liabihty  of  the  defendant  Mc- 
Kesson, for  the  loss  incurred  by  the  estate,  rests  upon  the 
ground  that  he  failed  to  perform  his  duty,  as  an  executor  and 
guardian,  in  not  taking  charge  of  and  protecting  the  interests 
intrusted  to  his  keeping,  and  that  the  loss  was  occasioned  by 
reason  of  his  negligence  and  want  of  care. 

The  trial  court  found  that  he  was  chargeable  with  negligence 
in  allowing  the  money  to  accumulate  after  January  1.  1870,  as 
securities  were  paid  off,  in  the  discharge  of  which  he  took  part. 
The  evidence  shows  that  there  was.no  bank  account  kept  by 
the  executors  jointly,  which  would  require  the  signatures  of 
both  executors  to  draw  upon  it,  but  only  a  bank  account  in  the 
name  of  George  G.  Wilmerding,  as  executor,  and  this  was  dis- 
continued in  1864,  as  inconvenient.  If  this  precaution  had 
been  observed,  no  money  could  have  been  drawn  belonging  to 
the  estate  without  McKesson's  direct  authority.  He  had  knowl- 
edge or  means  of  knowing  that  the  moneys  which  were  paid  to 
George  G.  Wilmerding,  and  were  awaiting  investment, were  used 
in  the  business  of  the  firm  of  Wilmerding  &  Mount.  When  he 
rendered  his  account  as  executor,  the  account  showed  that  the 
firm  were  allowing  the  estate  interest  on  moneys  in  their  hands, 
paying  about  $3,000  a  year,  which  indicated  that  large  sums 
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were  there  belonging  to  the  estate.  After  December  31, 1868, 
it  appears  that  no  new  investments  were  made,  and  for  six  years 
afterward  money  paid  on  securities  which  became  due  accumu- 
lated in  the  hands  of  the  firm. 

As  we  have  seen,  in  1872  over  $100,000  was  due  the  estate 
as  the  books  of  account  showed,  and  in  1873  over  $1 11,000. 
McKesson  had  access  to  the  books  and  could  easily  have  ascer- 
tained what  the  amounts  were  in  the  hands  of  George  or  the 
firm  of  Wilinerding  tfe  Mount.  He  could  have  learned  from 
the  books,  if  from  no  other  source,  that  this  firm  was  using 
the  moneys  of  the  estate  and  payinaj  interest  thereon.  His 
own  evidence  shows  that  when  speaking  to  George  on  the  sub- 
ject of  the  accumnlation  of  money  about  the  time  when 
$64,000  was  paid  in  on  the  asylum  bonds  and  $12,000  on  a 
bond  and  mortgage,  and  other  large  sums  were  on  hand,  as  ap- 
peared by  the  account  for  the  year  1872,  he  was  informed  that 
it  would  be  needed  to  pay  off  "  the  boys."  This  hardly  fur- 
nished sufficient  excuse  for  failing  to  see  that  the  moneys  of 
the  estate  were  properly  and  safely  invested.  At  this  time  it 
may  be  remarked  "the  boys"  had  been  settled  with,  and 
afterward  large  sums  were  paid  in,  which  constituted  the  basis 
of  the  heaviest  defalcation  of  George.  His  duty  was  to  see 
that  these  large  sums  which  were  paid  in  were  drawing  inter- 
est from  investments  safely  made,  and  if  he  had  been  vigilant 
in  making  inquiry  he  could  not  but  have  learned,  if  he  did  not 
know  before,  that  the  firm  was  using  and  allowing  interest  on 
moneys  belonging  to  the  estate.  His  neglect  to  make  inquiry 
is  evidence  that  he  was  negligent  in  looking  after  the  interest 
intrusted  to  him.  It  is  true  that  the  moneys  which  remained 
uninvested  did  not  come  into  his  hands,  and  perhaps  it  may  be 
said  that  he  had  not  the  control  over  the  same  he  would  have 
had  if  they  had  been  paid  directly  to  him,  but  that  fact  did 
not  excuse  him  from  the  use  of  ordinary  care  in  protecting  the 
funds  from  loss,  and  he  must  have  known  or  he  could  have 
known,  if  he  did  not,  that  the  funds  had  been  diverted  from 
.  the  usual  course  of  investments  by  being  used  in  the  business 
of  the  firm  of  Wilmerding  &  Mount,  and  he  should,  at  least, 
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have  sought  to  have  the  same  invested  or  to  remonstrate  with 
his  co-executor  against  the  use  to  which  they  had  been  appropri- 
ated. Except  as  already  stated,  the  proof  does  not  show  that 
he  insisted  investments  should  be  made,  or  took  any  measares 
with  the  view  of  procuring  the  same.  The  question  whether 
he  should  have  resorted  to  legal  measures  for  the  purpose  of 
taking  the  funds  out  of  the  hands  of  his  associate,  under  the 
circumstances,  does  not  distinctly  arise,  as  it  is  not  apparent 
that  he  aflBrmatively  insisted  upon  a  different  disposition  of  the 
same,  and  it  appears  by  his  conduct  that  he  acquiesced  in  their 
remaining  in  the  condition  in  which  they  had  been. 

Although  McKesson  testified  that  before  the  failure  of  Wil- 
merding  &  Mount  he  never  knew  of  the  use  by  George  G. 
Wilmerding,  or  his  firm,  of  any  moneys  or  funds  of  the  es- 
tate, yet  there  is  strong  evidence  to  establish  the  fact  that  he 
must  have  known  it,  as  the  court  substantially  found,  and  if  he 
did  not,  upon  inquiry  he  could  have  ascertained  it,  and  in  fail- 
ing to  do  so  he  was  chargeable  with  carelessness  and  a  neglect 
of  a  plain  duty. 

Cases  may  arise  where  one  executor  is  responsible  for  the 
acts  of  his  co-executor  in  the  management  of  funds  which  have 
come  into  his  hands,  but  where  the  funds  of  the  estate  were 
lawfully  received  by  one  of  the  executors,  or  were  originally  in 
his  hands,  or  properly  paid  to  him  in  the  due  course  of  admin- 
istration, and  there  is  nothing  to  excite  suspicion  as  to  the  in- 
tegrity or  responsibility  of  such  trustee,  or  to  create  a  belief 
that  the  funds  have  been  improperly  used  or  invested  in  viola- 
tion of  tlxe  established  rules  applicable  to  such  cases,  or  were 
unlawfully  allowed  to  remain  uninvested,  there  is  no  rule  which 
charges  the  executor  or  trustee  who  has  not  control  of  the  fund, 
with  the  wrongful  acta  or  misconduct  of  his  associate.  If,  how- 
ever, the  circumstances  are  such  as  to  create  a  doubt  in  respect 
to  the  safety  of  the  funds,  a  co-executor  is  not  exonerated  from 
the  duty  of  vigilance  in  protecting  them.  If  the  executor  is 
merely  passive,  and  simply  does  not  obstruct  the  collection  or 
receipt  of  assets  by  his  associate,  he  is  not  hable  for  the  latter's 
waste  ;  but  where  he  knows  and  assents  to  such  misapplication, 
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or  negligently  suffers  his  co-executor  to  receive  and  waste  the 
estate  "wheu  he  has  the  means  of  preventing  it  by  proper  care, 
he  becomes  liable  for  a  resulting  loss.  (Croft  v.  Williams^  88 
N.  Y.  384.)  McKesson  did  not  occupy  the  position  of  a  passive 
trustee,  merely  joining  in  receipts,  etc.,  for  conformity.  He 
was  active  to  a  considerable  extent  as  to  matters  connected  with 
the  trust,  advised  as  to  investments,  passed  his  accounts  as  ex- 
ecutor and  received  his  lawful  commissions,  consulted  counsel, 
united  in  employing  an  accountant,  he  did  every  thing  that  was 
required  by  the  position  he  occupied  except  that  he  neglected  to 
protect  the  estate  from  the  hazards  of  the  businesri  of  Wilmer- 
ding  &  Mount.  His  duty  denrianded  that  he  should  see  that 
the  moneys  of  the  estate  did  not  lie  idle,  and  that  they  should 
be  protected  from  loss.  For  his  neglect  in  not  attending  to 
this  duty  he  was  clearly  liable  except  for  the  deficiency  caused 
by  the  wrongful  taking  and  conversion  of  the  securities  of  the 
estate  by  George  G.  Wilmerding  without  his  knowledge  or  con- 
sent. This  was  a  breach  of  trust  committed,  after  the  plain- 
tiff became  of  age  in  1872,  by  George  by  the  abstraction  of  se- 
curities in  his  possession,  and  the  hypothecation  of  the  same 
for  moneys  loaned  to  himself  or  his  firm.  His  fraudulent  acts 
m  this  respect  constituted  a  spoliation  and  waste  of  the  funds 
of  the  estate  for  which  McKesson  was  not  responsible.  The 
estate  had  been  lawfully  invested  and  the  loss  was  caused  by 
the  wrongful  and  fraudulent  acts  of  George  G.  Wilmerding 
without  the  knowledge  of  McKesson  and  with  nothing  to  excite 
his  suspicion  that  his  co-trustee  wonld  be  guilty  of  thus  misap- 
propriating and  wasting  the  f  nnds  of  the  estate.  In  such  a 
case  a  co-trustee  is  not  responsible  for  the  acts  of  his  asso- 
ciate. An  executor  or  trustee  is  not  a  guarantor  for  the  safety 
of  the  securities  which  are  committed  to  his  charge,  and  does 
not  warrant  such  safety  under  any  and  all  circumstances  and 
against  all  contingencies,  accidents  or  misfortnnes.  {JMcCahe 
V.  Fowler^  84  N.  Y.  314.)  The  general  rule  as  to  the  liability 
of  one  executor  or  trustee  for  the  acts  of  his  co-executor  or 
trustee  is  laid  do^vn  in  Williams  on  Executors  (6th  Am.  ed.,  1 820), 
9,  as  follows :   ^^  A  devaatamt  by  one  of  two  executors  shall  not 


340  WiLMERDiKG  V.  McKesson  et  al.  [Oct., 

Opinion  of  the  Court,  per  Miller,  J. 

charge  his  companion  provided  he  has  not  intentionally  or  other- 
wise contributed  to  it,  for  the  testator  having  misplaced  his 
confidence  in  one,  shall  not  operate  to  the  prejudice  of  the 
other." 

For  the  devastavit  of  a  co-executor  or  trustee  an  executor  or 
trustee  is  not  liable  unless  it  appears  that  he  had  knowledge,  or 
assented  to  the  acts  done,  or  had  notice  which  should  excite  his 
suspicion  and  put  him  on  inquir}'.  Tliis  rule  is  fully  sustained 
by  the  authorities.  {Sutherland  v.  Brushy  7  Johns.  Ch.  17; 
Sherman  v.  Pa7n8h,  53  N.  Y.  483  ;  Adair  y.  Brimmer ^  74  id. 
539  ;  Peter  v.  Beverlij,  10  Pet.  532 ; '  Orjniston  v.  OlcoU^ 
84  N.  Y.  339 ;  McCahe  v.  Fowler,  id.  314  ;  McKim  v.  Aul- 
hach,  130  Mass.  481 ;  Croft  v.  WUliams,  88  N.  Y.  384.) 

None  of  the  cases  cited  by  the  plaintiffs  counsel  are  in  conflict 
with  the  views  laid  down,  and  we  are  unable  to  find  any  ground 
upon  which  McKesson  can  be  held  liable  for  the  fiaud  and 
misconduct  of  his  co-trustee  in  reference  to  the  securities  which 
were  imlawfnlly  abstracted  by  the  latter.  George  G.  Wilmer- 
ding  being  lawfully  in  possession  of  the  securities  and  having 
sole  custody  and  charge  of  the  same,  and  there  being  no  ground 
for  interference  with  his  right  to  hold  them,  no  reason  exists 
why  McKesson  should  be  held  liable  for  the  wrongful  acts  of 
his  co-trustee.  McKesson  was  not  chargeable  with  connivance 
or  culpable  negligence,  and  none  of  the  decisions,  as  we  have 
seen,  sustain  the  rule  that,  under  the  facts  presented,. he  should 
be  held  to  the  most  strict  and  rigid  accountability.  The 
amounts  appropriated  by  George  G.  Wilmcrding,  consisting  of 
$36,574  in  government  bonds,  and  $7,625  in  Erie  railroad 
bonds,  were  improperly  allowed  against  McKesson  by  the 
judge  at  Special  Term.  In  this  respect  the  judgment  was  er- 
roneous and  should  be  corrected  by  the  deduction  of  the  several  ' 
items  mentioned. 

The  failure  of  the  defendants  to  make  a  separation  of  the 
securities,  as  contemplated  by  the  will,  did  not  induce  or  cause 
the  spoliation  of  the  estate  by  George  G.  Wilmerding,  nor 
would  it  have  been  prevented  if  such  separation  had  been 
made.     There  must  be  a  conjunction  of  wrong  and  loss  to  sns- 
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tain  a  liability  upon  any  such  ground  {Croft  v.  Williains^  88 
N.  Y.  384),  and  as  this  does  not  appear,  the  appellant's  claim 
cannot  be  upheld. 

.  The  statute  of  limitations  was  no  defense  to  the  plaintiff's 
claim. 

The  judge  in  his  findings  has  allowed  interest  on  losses  com- 
puted from  January  1,  1875,  to  January  1,  1880,  with  annual 
rests,  at  six  per  cent  till  January  1,  1879,  and  five  per  cent 
thereafter.  We  think  that  this  is  not  a  case  where  annual  rests 
should  be  made,  and,  in  view  of  the  circumstances,  there  being 
no  wrongful  intention  on  the  part  of  McKesson,  that  he  should 
not  be  made  liable  for  the  full  amount  with  legal  interest.  At 
most  he  should  be  charged  only  with  interest  at  five  per  cent, 
and  in  this  respect  the  judgment  should  be  corrected. 

For  the  reasons  stated  the  judgment  of  the  General  Term 
should  be  reversed  and  the  judgment  of  the  Special  Term 
modified  in  the  particulars  indicated. 

Amendments  may  be  drawn  and  served  bj"  the  respective 
counsel  in  conformity  with  the  suggestions  in  this  opinion  and 
the  judgment  settled,  upon  notice,  by  the  judge.  Neither  party 
should  have  costs  of  appeal  to  the  Supreme  Court  or  to  this 
court  as  againstthe  other. 

All  concur. 

Judgment  accordingly. 


Anna  M.  Dwight  et  al..  Executors,  etc.,  Respondents,  ^.  The 
Gebhania  Lifb  Insubanoe  Company,  Appellant. 

Where,  by  the  terms  of  a  policy  of  life  iDsarance,  the  assared  warrants  the 
truth  of  his  answers  to  questions  in  his  application,  compliance  with  the 
warranty  is  a  condition  of  the  yalidity  of  the  contract,  and  any  substan- 
tial deviation  from  the  truth  in  an  answer,  it  is  to  be  assumed,  is  material 
to  the  risk  and  forfeits  the  policy.  108   841 

Where,  by  plain  and  unambiguous  language  in  each  a  policy,  the  observ-      160   594 
aoce  of  an  apparently  immaterial  requirement  is  made  the  condition  of 
a  valid  contract,  neither  courts  nor  juries  have  the  right  to  disregard  it. 


10:i    841 
dl62     94; 
j  162     99] 
103  841 

75  AD»196 
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When  the  construction  of  a  contract  depends  upon  the  languaf[:e  of  the 
instrument  itself,  it  is  a  question  of  law  for  the  court,  and  a  submission 
thereof  to  the  jury  is  error. 

In  considering  the  language  of  an  Insurance  contract,  the  words  of  a  prom-  | 

ise  are  to  be  regarded  as  those  of  the  promisor,  while  those  of  a  repre- 
sentation upon  which  the  promise  is  founded  are  the  words  of  the  prom- 
isee, and,  in  either  case,  are  to  be  taken  most  strongly  against  the  party 
using  them. 

JR  seems  that  no  questions  concerning  the  interpretation  of  contracts  can  ' 

properly  be  submitted  to  a  jury,  except  those  arising  upon  conflicting 
evidence  as  to  the  terms  of  tlie  contract,  or  when  extrinsic  evidence 
raises  some  doubt  as  to  the  identity  of  the  subject-matter  or  the  claim- 
ants thereunder.  | 

The  rules  relating  to  the  construction  of  contracts  stated. 

In  an  application  for  a  policy  of  life  insurance,  after  general  questions  | 

as  to  the  business  of  the  applicant  then  and  for  the  previous  ten 
years,  which   were    required  to    be    "  carefully   specified,"   was    con-  ' 

tained  this  question:     "  Is  he  now,  or  has  he  been  engaged  in  or  con-  | 

nected  with  the  manufacture  or  sale  of  any  beer,  wine  or  other  intoxicat- 
ing litfuors  7  "  To  this  question  the  applicant  answered  **  No  I"  By  the 
policy  issued  upon  the  application  the  answers  were  made  war- 
ranties. In  an  action  upon  the  policy,  it  appeared  that  the  insured  had, 
for  about  three  years  and  up  to  about  a  year  and  a  half  prior  to  the  ap- 
plication,  been  engaged  in  the  business  of  keeping  a  hotel ;  that,  while 
he  had  no  bar  and  did  not  sell  to  outsiders,  he  kept  a  wine  and  liquor 
roonLJLnd  regularly  and  systematically  sold  wines  and  liquors  in  bottles 
to  guests  in  the  house.  In  answers  to  similar  questions  in  applications 
to  other  companies,  made  within  three  weeks  prior  to  the  one  in  question, 
the  insured  stated  that  he  had  kept  a  hotel  for  three  years  in  which  liquor 
was  sold  in  packages.  Held,ihtit  the  statement  was  false  and  so  was  a  breach 
of  warranty  and  forfeited  the  policy;  also,  that  it  conclusively  appeared 
the  insured  did  not  misconceive  the  meaniug  and  intent  of  the  question. 

Moular  V.  Am.  Life  Ins.  Co,  (HI  XJ.  S.  335),  distinguished. 

In  answer  to  the  question  as  to  his  business,  the  insured  answered  "  Real 
estate  and  grain  dealer."  There  was  no  evidence  that  he  had  been  en- 
gaged in  either  kind  of  business  specified,  and  the  answer  was  negatived 
by  repeated  sworn  statements  to  the  contrary,  made  by  the  insured  a 
short  time  before  the  application,  and  by  proof  of  circumstances  of  the  • 
most  convincing  character  showing  his  constant  employment  in  other  occu- 
pations. Hddf  that  while  it  was  true  the  onus  of  showing  the  falsity  of 
the  statement  rested  affirmatively  upon  defendant,  the  case  presented  a 
question  of  law,  and  a  submission  thereof  to  the  jury  was  error;  that 
while  it  may  be  the  sworn  declarations  of  the  insured  did  not  constitute 
an  estoppel,  they  constituted  evidence  of  the  facts  stated  and,  in  the  ab- 
sence of  countervailing  evidence,  became  conclusive  as  to  them  upon  his 
representatives. 
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If  the  proof  of  a  fact  is  so  preponderatiDg  that  a  verdict  against  it  would 
be  set  aside  by  the  court  as  contrary  to  the  evidence,  it  is  the  duty  of  the 
court  to  direct  a  verdict.  It  is  not  sufficient  to  authorize  a  submission  of 
the  fact  to  the  jury  that  there  is  a  ''  scintilla  of  evidence/*  a  mere  sur* 
mise  to  the  contrary. 

(Argued  June  18, 1886;  decided  October  13, 1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  fourth  judicial  department,  entered  upon 
an  order  made  at  the  January  term,  1885,  which  affirmed  a 
judgment  in  favor  of  plaintiffs,  entered  upon  a  verdict. 

This  action  was  brought  by  plaintiffs,  as  executors  of  the  will 
of  Walton  Dwight,  deceased,  upon  a  policy  of  insurance  issued 
by  defendant  upon  the  life  of  their  testator. 

The  facts,  so  far  as  material  to  the  questions  discussed,  are 
stated  in  the  opinion. 

Joseph  Larocque  and  WiUiam  Jf.  sEvaria  for  appellant. 
The  policy  in  suit,  with  the  application  therefor,  together  con- 
Btitnted  the  contract  of  insurance  between  Walton  Dwight  and 
the  defendant.  (May  on-  Ins.,  §  158.)  The  truth  of  the 
answers  to  the  questions  contained  in  the  application  was  war- 
ranted by  Dwight.  (May  on  Ins.,  §  156;  Ripley  v.  ^tna 
F.  Ins.  Co.,  30  N.  Y.  136,  162;  Foot  v.  ^trui  L.  Ins.  Co., 

61  id.  571,  576;  Baker  v.  Hoine  L.  Ins.  Co.,  64  id.  648; 
BarieaUj  Fxr.,  v.  Phoenix  L.  Ins.  Co.  of  Hartford,  67  id. 
695 ;  Oraham  v.  FiremarCs  Ins.  Co,,  87  id.  69,  74 ;  Anders 
son  V.  Fitzgerald,  17  Jurist,  995 ;  Ca^zenove  v.  Brit.  Eq.  Ass. 
Co,,  5  Jurist  [N.  S.],  ^1309 ;  S.  C.  on  appeal,  6  id.  826.)  It 
18  the  peculiar  province  of  a  court  to  construe  written  instru- 
ments, and  to  declare  their  legal  effect,  and  the  submission  of 
such  questions  to  a  jury  is  error.  (Glaoiics  v.  Black,  67  N. 
Y.  563 ;  St.  Inkers  Home,  etc.,  v.  As^n  for  Indigent  Females, 

62  id.  191 ;  Arctic  Fire  Ins.  Co.  v.  Austin,  69  id.  470,  477; 
Nash  V.  Drisco,  51  Me.  417;  Roth  v.  MiUer,  15  S.  &  R. 
100 ;  Shepherd  v.  White,  11  Texas,  346 ;  Drew  v.  Towle,  30 
N.  H.  631 ;  Thomas,  Fbr.,  v.  ITumas,  15  Monr.  [Ky.]  178 ; 
Perth  Amboy  Manuf.  Co.  v.  Condit,  21  N.  J.  L.  659 ;  Brovm^s 
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Admrs.  v.  Hatton^  9  Ired.  [N.  0.|  319  ;  Williams  v.  Waters^ 
36  Ga.  454;  Levy  v.  Oadsby^  3  Craneh,  180;  Welsh^  Admr., 
V.  Dusar^  3  Binn.  337 ;  Deymisoiis  Ecrs.  v.  Weriz^  7  S.  & 
K.  373,  376;  Short  v.  Woodward,  13  Gray,  86;  lihodes  v. 
0/tesson,  Busb.  L.  [N.  C]  336 ;  Smalley  v.  Ileiidrickson,  29 
N.  J.  L.  371 ;  Lomer  v.  Meeher,  25  N.  T.  361,  362.)  The 
answer  of  the  insured  to  the  question  in  his  application  as  to 
application  for  other  insurance,  being  mutual,  was  a  breach  of 
warranty,  and  avoided  the  policy.  {Traill  v.  Baring,  4  DeG., 
J.  &  S.  329;  Mington  v.  JStna  L.  Ins.  Co,,  Ti  N,  Y.  564, 
571 ;  100  id.  536.)  The  defendant  was  entitled  to  a  dismissal 
of  the  complaint.  {Deyo  v.  N,  T.  61  R.  B.  Co.,  34  N.  Y.  9 ; 
Improvement  Co,  v.  Munson;  14  Wall.  442 ;  Pratt  v.  HuU, 
13  Johns.  334 ;  Lobar  v.  Koplin,  4  N.  Y.  547 ;  People  v. 
Cook,  8  id.  67,  75 ;  MilJhank  v.  Dennistoun,  21  id.  386 ; 
Burke  v.  Witherhe'e,  98  id.  562 ;  Lomer  v.  Meeker,  25  id. 
361.)  Knowledge  of  the  agent  of  the  company  of  the  falsity 
of  the  warranty  would  not  relieve  the  insured,  or  his  representa- 
tives, from  the  consequence  of  a  breach.  {Barteau  v.  Phcenix 
Mut.  Ins,  Co.  of  Hartford,  67  N.  Y.  595 ;  Chase  v.  Hamil- 
ton, 20  id.  52  ;  Ripley  v.  JEtna  Ins,  Co.,  30  id.  136 ;  Brown 
V.  Cattaraugus  Mut.  Ins.  Co.,  18  id.  387 ;  Fort  v.  jEtna  L. 
Ins.  Co.,  61  id.  571 ;  Mowry  v.  Rosendale,  74  id.  360.)  In 
an  action  for  fraud  it  is  not  necessary  for  the  plaintiff  to  prove 
all  the  allegations  of  his  declaration  as  to  the  means  used  by  the 
defendant  in  doing  the  act  complained  of,  or  the  manner  of 
carrying  it  out,  provided  less  than  all  are  sufficient  tt>  constitute 
a  cause  of  action,  and  what  are  sufficient  are  proved.  (Bige- 
low  on  Fraud,  493 ;  Fleming  v.  Slocum,  18  Johns.  403  ;  Tom- 
lin's  Admrs.  v.  Den,  19  N.  J.  L.  76 ;  Bliss  on  Ins.  270,  §  177; 
Home  Ins.  Co.  v.  Stanchfidd,  1  Dill.  424.) 

Isaac  S.  Newton  for  respondents.  It  is  not  clear  that  the 
intent  of  the  parties  to  the  policy  contract  was  to  make  the 
exact  truth  of  Dwight's  statements  a  condition  precedent  to 
its  validity.  This  is  necessary  before  plaintiffs  can  be  held  to 
the  rule  of  a  rigid  warranty.     {Moulor  v.  Ins.  Co.,  Ill  U.  S. 
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335 ;  Conn,  MuL  Ins.  Co.  v.  Union  Trust  Co,y  112  id.  250, 257, 
258 ;  Home  Life  Ins,  Co.  v.  Gillespie^  15  Ins.  L.  J.  390 ;  J^eas 
l^y  V.  Ins.  Co.,  15  Hun,  227;  Bliss  on  Ins.,  §  55,  [2d  ed.]; 
May  on  Ins.,  §,§  164, 175  [Isted]  ;  Price  v.  Ins.  Co.,  17  Minn. 
497 ;  10  Am.  Rep.  166 ;  Burleigh  v.  Ins.  Co.,  90  N.  Y.  220  ; 
Grattan  v.  Ins.  Co.,  92  id.  280,  281 ;  Cushman  v.  Ins.  Co,,  70 
id.  72 ;  Titus  v.  Ins.  Co.,  81  id.  411, 420,  421 ;  Ins.  Co.  v.  liud- 
wig,  11  Ins.  L.  J.  603 ;  Van  Valkenhurgk  v.  Am.  Pop.  L.  Ins. 
Co.,  70  N'.  Y.  605 ;  Fitch  v.  Ins.  Co.,  59  id.  557;  May  on  Ins., 
§  164.)  Words  in  applications  for  insurance  are  to  be  construed, 
not  in  a  technical,  but  in  the  general,  ordinary  and  usual  way. 
(May  on  Ins.,  §  175.)  A  warranty  of  that  which  will  tend  to 
prevent  a  contract  will  not  invalidiate  it,  unless  at  least  it  is  so 
plainly  expressed  as  to  leave  no  other  possible  construction. 
{Germania  Ins.  Co.  v.  Rvdwig,  80  Ky.  223  ;  Moulor  v.  Ins. 
Co.,  Ill  U.  S.  335 ;  Burleigh  Ins.  Co.,  90  N.  Y.  220 ;  Ilom^ 
Life  Ins.  Co.  v.  Gillespie,  15  Ins.  L.  J.  390.)  If  a  question  is 
susceptible  of  being  answered  in  more  than  one  way  and  dif- 
ferently from  different  points  of  view,  it  will  not  be  open  to 
the  company  which  proposes  the  question,  to  object  that  it  is 
not  answered  in  the  true  sense.  {Peasley  v.  Ins.  Co.,  15  Hun, 
228,  229 ;  May  on  Ins.,  §§  175,  176 ;  Grifey  v.  Ins.  Co.,  100 
N.  Y.  417.)  The  fact  that  defendant  knew  all  about  other 
applications  pending,  or  at  least  had  sufficient  notice  to  put  it 
on  inquiry,  purges  a  wrong  answer,  even  if  warranted,  of  its 
vice.  {Bennett  v.  Buchan,  76  N.  Y.  386.;  Woodward  v.  Ins. 
Co.,  32  Hun,  371 ;  Myers  v.  Ins.  Co.,  99  N.  Y.  11 ;  Adams 
V.  MiUs,  60  id.  539 ;  Cragie  v.  Hadley,  99  id.  131, 134 ;  C(mch 
V.  Ins.  Co.,  25  Hun,  469 ;  Fowle  v.  Ins.  Co.,  20  Week.  Dig.  65, 
56  ;  Van  Schoick  v.  Ins.  Co.,  68  N.  Y.  434.)  The  mere  fact 
that  Dwight  said  at  one  time  or  many,  that  liquors  were  sold  in 
packages,  does  not  establisli  affirmatively  and  conclusively,  that 
the  transaction  was  a  sale  within  the  ordinary  acceptation  of  the 
word.  {Mich.  Carbon  Works  v.  Schad,  38  Hun,  71, 75 ;  Stephens 
v  Vrooman,  18  Barr,  250 ;  2  Wait's  L.  &  Pr.  381 :  1  Qreenl. 
on  Ev.,  §  201.)  The  question  as  to  the  truth  of  D wight's  an- 
swer to  the  inquiry  in  the  application  as  to  his  occupation  was 
8ICKKLS  —  Vol.  LVIII.        44 
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a  mixed  question  of  law  and  fact,  and  hence  belonged  to  the 
jury.  (3  Wait's  Pr.  172,  174.)  This  question  only  calls  fur 
such  an  engagement  in,  or  connection  with  a  sale,  etc.,  as  in- 
creases the  insurable  risk.  {Burleigh  v.  Oebhard  F.  Ins.  Co.^ 
90  N.  Y.  220. ;  Home  Life  Ins.  Co.  v.  OUlespie,  15  Ins.  L.  J. 
890.) 

RuGER,  Oh.  J.  At  the  close  of  the  evidence  on  the  trial 
tlie  defendant  moved  for  a  dismissal  of  the  complaint  upon  the 
ground,  among  others,  that  the  uncontradicted  evidence 
showed  that  the  answers  made  by  the  assured,  to  certain 
questions  in  the  application  for  insurance  were  false  and  untrue, 
and  constituted  a  breach  of  warranty  which  avoided  the  con- 
tract. The  trial  court  denied  the  motion  and  the  defendant 
excepted.  A  further  motion  was  then  made  for  the  direc- 
tion of  a  verdict  in  favor  of  the  defendant  upon  the  same 
grounds,  which  was  also  denied  by  the  court,  and  an  exception 
taken  thereto. 

The  main  question  discussed  arises  over  the  validity  of  these 
exceptions.  It  was  assumed  both  by  the  trial  court  and  by  the 
General  Term  that  by  the  terms  of  the  policy  the  assured  war- 
ranted the  tnith  of  the  several  answers  referred  to,  and  that, 
therefore,  compliance  with  such  warranty  was  a  condition  of 
the  validity  of  the  contract  of  insurance.  This  determination 
of  the  courts  below  was  properly  acquiesced  in  by  the  counsel 
for  the  respondents  upon  the  argument  before  us,  as  it  could 
not  have  been  successfully  questioned. 

It  must,  therefore,  be  assumed  in  the  further  consideration  of 
this  case,  that  any  substantial  deviation  from  the  truth  in  the 
answers  so  given,  was  material  to  the  risk,  and  constituted  a 
breach  of  the  terms  of  the  contract,  rendering  the  policy  based 
upon  such  answers  void.  {Armour  v.  Transatlantic  Fire  Ins. 
Co.,  90  N.  Y.  450.) 

Parties  to  an  insurance  contract  have  the  right  to  insert  such 
lawful  stipulations  and  conditions  therein,  as  they  may 
mutually  agree  upon,  or  which  they  may  consider  necessary 
and  proper  to  protect  their  interests,  and  which,  when  made. 
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must  be  construed  and  enforced  like  all  other  contracts  accord- 
ing to  the  expressed  understanding  and  intent  of  the  parties 
making  them.  If  an  insurance  policy  in  plain  and  unambiguous 
language  makes  the  observance  of  an  ai)parently  immateiial 
requirement,  the  condition  of  a  valid  contract,  neither  couiIb 
nor  juries  have  the  right  to  disregard  it  or  to  construct,  by 
implication  or  otherwise,  a  new  contract  in  the  place  of  tliat 
deliberately  made  hy  the  parties.  {Appleby  v.  Astor  Fire  Ins. 
Co.,  54  N.  Y.  253 ;  Foot  v.  JEtna  Ins.  Co.,  61  id.  571 ;  Graham 
V.  Firemawf  Ins.  Co.,  87  id.  69 ;  Amiour  v.  Transatlantio 
Fire  //w.  Co.,  supra.) 

Such  contracts  are  open  to  construction  like  all  other  con- 
tracts needing  interpretation,  but  are  subject  to  it  only  when 
upon  the  face  of  the  instrument  it  appears  that  its  meaning  is 
doubtful  or  its  language  ambiguous  or  uncertain.  (May  on 
Ins.,  §  172.)  An  elementary  writer  says:  "Indeed  the  very 
idea  and  purpose  of  construction  imply  a  previous  uncer- 
tainty as  to  the  meaning  of  a  contract,  for  when  this  is  clear 
and  unambiguous  there  is  no  room  for  constniction  and  nothing 
for  construction  to  do."  (2  Pars,  on  Cont.  500.)  The  same 
author  says:  "That  courts  cannot  adopt  a  construction  of 
any  legal  instrument  which  shall  do  violence  to  the  rules  of 
language  or  the  rules  of  law,"  and  quotes  the  language  of  Lord 
Chief  Baron  Eybe  in  Gibson  v.  Minet  (1  H.  Bl.  569),  that  "all 
latitude  of  construction  must  submit  to  this  restriction,  namely, 
that  the  words  may  have  the  sense  which  by  construction  is  put 
upon  them."  (Id.  494.)  v'ln  FarJchurst  v.  Smith  ( Willes,  332) 
WiLLES,  J.,  says :  "  1  admit  that  though  the  intent  of  the  parties 
be  never  so  clear  it  cannot  take  place  contrary  to  the  rules  of 
law,  nor  can  we  put  words  in  a  deed  which  are  not  there,  nor  put 
a  construction  on  the  words  of  a  deed  directly  contrary  to  the 
plain  sense  of  them."  Addison  on  Contracts  (p.  165),  lays  down 
the  rule  that "  the  judgment  of  the  court  in  expounding  a  deed 
must  be  simply  declaratory  of  what  is  in  the  deed.  It  has  to 
ascertain,  not  what  the  party  intended,  as  oontra-distingnished 
from  what  the  words  express,  but  what  is  the  meaning  of  the 
words  he  has  used,"  and  "  when  the  words  of  any  written 
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iiistriimeiit  are  free  from  any  ambiguity  in  themselves,  and 
where  external  circumstances  do  not  create  any  doubt  or  diffi- 
culty as  to  the  proper  application  of  those  words  to  claimants 
under  the  instniment,  or  to  the  subject-matter  to  which  the 
instrument  relates,  such  instrument  is  always  to  be  construed 
according  to  the  strict  plain  and  common  meaning  of  the  words 
themselves,  and  evidence  dehors  the  instrument,  for  the  pur- 
pose of  explaining  it  according  to  the  surmised  or  alleged 
intention  of  the  parties,  is  utterly  inadmissible."  {Sliore  v. 
Wilson,  9  01.  &  Fin.  565.) 

In  considering  the  language  of  an  insurance  contract,  the 
words  of  a  promise  are  to  be  regarded  as  those  of  the  promisor 
while  those  of  a  representation  upon  which  the  promise  is 
founded  are  the  words  oi  the  promisee,  and  are  to  be  taken 
most  strongly  against  the  p^rty  using  them.  (May  on  Ins., 
§  175.)  In  view  of  the  fact  that  these  principles  have  been 
plainly  disregarded  by  the  courts  below,  we  have  thought  it 
proper  to  refer  more  extensively  to  elementary  authors  than 
would  otherwise  have  been  deemed  necessary.  Their  applica- 
tion will  be  seen  by  an  examination  of  the  situation  of  the  case 
at  the  time  the  objectionable  rulings  were  made. 

Among  the  facts  which  the  defendant  deemed  it  important 
to  know  before  entering  into  a  contract  of  insurance  with  the 
deceased,  was  his  previous  business  and  occupation.  The  ma- 
teriality of  truthful  information  in  relati<m  thereto  was  impressed 
upon  the  applicant  by  specific  inquiries,  and  the  requirement 
that  truthful  answers  thereto  should  be  made  the  condition  of 
a  valid  contract.  With  the  view  of  eliciting  the  information 
desired  a  series  of  questions  was  proposed  to  the  deceased  em- 
bracing not  only  an  inquiry  as  to  his  general  business  and 
occupation,  but  special  inquiries  as  to  certain  particular  trades 
and  employments.  Among  those  which  we  deem  it  important 
to  refer  to  in  this  case  were  the  following  : 

"  A.  For  the  party  whose  life  is  proposed  to  bo  assured,  state 
the  business  carefully  specified?"  Ans.  "Real  estate  and 
grain  dealer."  "  B.  Is  this  business  his  own  or  does  he  work 
for  other  persons  and  in  what  capacity  ? "     Ans.   "  His  own." 
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"  C.  In  wliat  occupation  has  he  been  engao^ed  during  the  last 
ten  years'!"  Ans.  "  Real  estate  and  grain  dealer."  "  D.  Is 
he  now,  or  has  he  been  engaged  in  or  connected  with  the  manu- 
facture or  sale  of  any  beer,  wine  or  other  intoxicating  liquors  ? " 
Ans.   "No." 

An  application  dated  August  28,  1878,  containing  the  ques- 
tions and  answers  stated,  was  signed  by  Walton  Dwight  in  his 
character  of  an  applicant  for  insurance,  and  also  in  that  of  the 
assured,  and  was  delivered  by  him  to  the  defendant.  In  pur- 
suance of  the  request  contained  therein,  the  defendant,  on 
August  28,  1878,  delivered  to  the  applicant  the  policy  in  suit, 
containing  among  others  these  provisions :  "  This  policy  is  is- 
sued, and  the  same  is  accepted  by  the  said  assured  upon  the 
following  express  conditions  and  agreements:  That  the  same 
shall  cease  and  be  null  and  void  and  of  no  effect         *  * 

*  *  if  the  representations  made  in  the  application  for 
this  policy,  upon  the  faith  of  which  this  contract  is  made, 
shall  be  found  in  any  respect  untrue." 

Dwight  died  November  15,  1878,  immediately  before  the 
payment  of  a  second  quarterly  premium  became  due;  and  this 
action  was  commenced  in  April,  1879,  about  seven  months 
after  the  delivery  of  the  policy. 

Upon  the  trial  it  appeared  that  Dwight  was  engaged  in  the 
business  of  keeping  hotel  in  Binghamton  from  May,  1874, 
until  March,  1877,  and  that  during  that  period  he  regularly 
and  systeraatically  sold  wines  and  liquors  in  bottles  of  various 
sizes,  bearing  the  name  of  his  hotel  blown  into  the  glass,  to 
such  of  his  guests  as  desired  them.  He  kept  a  wine  or  liquor 
room  in  which  was  stored  a  large  supply  of  wines  and  liquoi-s, 
and  each  year  while  so  engaged  he  applied,  paid  for  and  re- 
ceived from  the  representatives  of  both  the  State  and  National 
governments  licenses  and  permits  authorizing  him  to  carry  on 
the  business  of  selling  beer,  wine  and  liquors  at  retail  to  be 
drank  upon  his  premises.  It  also  appeared  that  he  kept  no  bar 
and  did  not  sell  to  persons  who  were  not  his  guests.  These 
facts  were  undisputed.  Their  absolute  truth  was  assumed  by 
the  trial  judge  in  charging  the  jury,  and  by  the  General  Term 
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in  passing  upon  the  appeal  to  that  court.  Tliat  the  answer 
given  byDwight  to  the  question  relating  to  the  sale  of  liqnor 
was  incorrect  was  admitted  by  both  tribunals.  That  Dwight 
did  not  misconceive  the  meaning  and  intent  of  the  question 
conclnsively  appeared  from  repeated  answers  made  by  him  to 
other  companies,  within  three  weeks  prior  to  this  time,  to  simi- 
lay  questions  in  applications  for  insurance  in  winch  he  stated 
that  lie  had  kept  a  hotel  for  three  years  in  which  liquor  was 
sold  in  packages. 

Upon  denying  the  motion  for  a  nonsnit  the  trial  court  re- 
fused to  pass  upon  the  question  as  to  whether  the  facts  oonsti- 
tnted  a  breach  of  warranty  or  not,  but  left  it  to  the  jury  to  say 
whether  the  sales  of  liqnor  proved  to  have  been  made  were 
sales  at  all,  within  the  intent  and  meaning  of  the  contract.  In 
this  we  think  that  the  court  erred,  no  question  arising  upon 
the  evidence  which  authorized  its  reference  to  the  jury.  If 
there  was  any  room  for  doubt  in  respect  to  the  true  meaning 
and  intent  of  the  inquiry  answered  by  the  deceased,  it  pre- 
sented a  question  of  law  for  the  court  to  determine,  and  not 
one  for  the  jury.  {Lomer  v.  Meeker,  25  N.  T.  361 ;  Glacius 
V.  Blacky  67  id.  56t3.)  But  we  are  of  the  opinion  that  no  such 
doubt  existed  in  tine  case. 

The  contract  was  in  writing  subscribed  by  the  parties,  and 
they  expressed  their  agreement  in  clear,  unambiguous  and  in- 
telligible language.  Its  import  and  meaning  was  not  obscured 
by  reference  to  the  situation  and  circumstances,  surround- 
ing the  transaction,  or  by  the  consideration  of  other  parts  of 
the  same  instrument.  On  the  contrary  an  examination  of  the 
context  and  associated  questions  make  more  certain  and  definite 
its  object  and  intent.  The  assured  had  been  previously  inter- 
rogated as  to  his  general  business  and  employment,  and  it  is 
to  be  assumed  had  given  such  answers  in  respect  thereto,  as 
satisfied  the  object  of  the  inquirer.  He  was  then  specially  re- 
quested to  state  whether  he  was  then,  or  had  been,  engaged  in 
or  connected  with  the  manufacture  or  sale  of  any  beer,  wine, 
or  other  intoxicating  liquors.  The  information  called  for  was 
made  material,  not  only  by  the  express  agreement  of  the  par- 
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ties,  but  also  by  the  object  for  which  it  was  required,  plainly 
apparent  from  the  tiature  of  the  transaction. 

The  question  called  for  no  opinion,  and  was  capable  of  a  pre- 
cise, definite  and  categorical  answer.  It  was  intentionally 
framed  in  broad  and  comprehensive  terms  apparently  to  avoid 
any  evasion  of  its  object ;  but  was,  nevertheless,  expressed  in 
clear  and  unambiguous  language.  If  an  intention  to  inquire 
concerning  the  conduct  of  the  regular  or  principal  business  of  the 
assured  could  be  implied  from  the  use  of  the  word  "  engaged," 
an  idea  that  such  was  the  only  meaning  of  the  question  was 
negatived  by  the  further  words  "  or  connected  with  the  manu- 
facture or  sale  of  an}/  beer,"  etc.,  which  pointed  unmistakably 
to  every  transaction  of  the  kind  described,  however  limited  its 
character,  or  remote  his  connection  with  it,  might  have  been« 

The  motive  prompting  the  question  was  reasonable,  natural 
and  proper,  and  aj^parcnt  even  to  the  most  careless  reader.  The 
inquiry  could  not  have  referred  to  the  general  business  em- 
ployment of  the  insured,  because  inquiries  on  that  subject  had 
previously  been  exhausted,  and  the  question  had  no  office  to 
perform  in  that  respect.  It  carried  upon  its  face  the  object 
which  the  insurer  had  in  asking  it,  and  required  an  answer  as 
to  whether  the  applicant  was,  or  had  been,  engaged  in  or  con- 
nected with  the  manufacture  or  sale  of  liquors,  etc.,  not  in 
a  limited  or  restricted  capacity  or  employment,  but  in  any  and 
every  way  in  which  such  acts  could  have  been  performed. 

The  question  itself  assumes  that  persons  engaged  in  or  con- 
nected with  the  manufacture  or  sale  of  liquors  in  any  manner 
were  more  hazardous  subjects  for  insurance  than  those  occupied 
in  more  reputable  employments,  and  that  the  insurer  would 
regard  such  employment  as  an  objection  to  the  proposed  con- 
tract. 

The  extent  to  which  the  employment  aff^ted  the  character 
of  the  applicant,  or  his  value  as  a  risk,  was  a  question  solely  for 
the  insurer.  The  defendant  had  a  right  to  a  full  and  frank 
disclosure  of  any  and  all  facts  bearing  upon  the  subject,  and 
tliis  confessedly  it  did  not  obtain.  It  was  misinformed  as  to 
the  precise  fact  which  had  been  agreed   upon  as  material 
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for  it  to  know,  in  determining  the  propriety  of  entering  into 
the  ]}roposed  contract,  and  by  the  party  who  had  assented  to  the 
proposition,  that  such  information  should  invalidate  any  con- 
tract made. 

If  the  fair  import  of  the  language  used,  indicates  that  the 
interrogatory  intended  to  include  within  its  scope  and  meaning 
single  transactions  or  incidental  occupations,  neither  courts  nor 
juries  have  authority  to  say  that  such  transactions  may  prop- 
erly be  disregarded  in  the  answer  made.  The  defendant  must 
be  deeraed  to  have  meant  what  it  said,  and  its  express  language 
embraces  all  transactions,  and  its  express  contract  has  made 
every  transaction  of  the  kind  referred  to  material  to  the  risk. 

The  legal  cflEect  of  this  contract  can  be  avoided  only  by  mak- 
ing a  new  one  for  the  parties,  or  denying  any  significance  to 
language.  We  are  unable  to  see  any  ground  upon  which  the 
ruling  of  the  trial  court  can  be  supported.  The  case  of  Morj^ 
lor  v.  Am.  Life  Ins.  Co.  (Ill  U.  S.  335)  has  been  ciled  as 
tending  to  support  the  ruling.  The  question  there  arose  under 
an  exception  to  so  much  of  the  charge  of  the  trial  judge,  as 
stated  that  if  the  answers  to  certain  questions  in  the  applica- 
tion under  consideration  were  untrue,  the  policy  was  void, 
whether  the  assured  knew  them  to  be  so  or  not.  The  court 
held  that  a  consideration  of  the  language  of  the  whole  policy 
rendered  it  doubtful  whether  it  was  intended  to  warrant  the 
absolute  truth  of  the  answers  in  question,  without  regard  to  the 
good  faith  of  the  assured  in  making  them,  and,  therefore,  held 
as  a  question  of  law  that  the  instructions  were  erroneous  and 
the  exception  well  taken.  This  decision  undoubtedly  accords 
with  the  well-settled  doctrine  on  the  subject,  but  is  not  an  au- 
thority upon  the  question  here  presented.  (See  Armour  v. 
Transatlantic  Fire  Ins.  Co.^  supra.) 

When  the  ternis  and  language  of  a  contract  are  ascei'tained 
its  meaning  and  intent  present  questions  of  law  only,  and  it  is 
the  duty  of  the  court  and  not  of  the  jury  to  determine  and 
declare  what  that  is.  Parsons  on  Contracts  (vol.  2,  p.  492) 
says,  that  the  first  rule  in  the  construction  of  contracts  is, 
"  that  what  a  contract  means  is  a  question  of  law.     It  is  the 
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court,  therefore,  that  determines  the  construction  of  a  contract. 
If  any  one  contract  is  properly  construed  justice  is  done  to  the 
parties  directly  interested  therein.  ,  But  the  rectitude,  con- 
sistency and  uniformity  of  all  construction  enables  all  parties 
to  do  justice  to  themselves.  For  then  all  parties,  before 
they  enter  into  contracts  or  make  or  accept  instruments, 
may  know  the  force  and  eflfect  of  the  words  they  employ,  of 
the  precautions  they  use,  and  of  the  provisions  which  they 
make  in  their  own  behalf,  or  permit  to  bo  made  by  others.  It 
is  obvious  that  this  consistency  and  uniformity  of  constmction 
can  exist  only  so  far  as  construction  is  governed  by  fixed 
principles,  or  in  other  words  is  matter  of  law,  and  here  arises 
the  very  first  rule."  This  principle  has  been  repeatedly 
approved  and  uniformly  acted  upon  in  the  decisions  of  this 
court  (Oroat  v.  Gile^  51  N.  Y.  431;  St.  LuMs  Home  v. 
Association^  etc.^  ^2  id.  191;  Glacius  v.  Blacky  67  id.  563; 
Arctic  Fire  Ins,  Co.  v.  Atistin^  69  id.  470),  and  is  the  uniform 
doctrine  of  the  cases  and  text-books.  {Levj/  v.  Oodsiy^  3 
Cranch,  180;  Short  v.  Woodward^  13  Gray,  86;  SmaUey  v. 
Hendrickson^  29  N.  J.  L.  371 ;  Dennison^s  Exrs.  v.  WertZy 
7  S.  &  R.  373  ;  Welsh,  Admr.,  v.  Dusar,  3  Binn.  329  ;  2  Pars, 
on  Cont.  492;  Add.  on  Cont.  165,  etc.) 

It  would  seem  from  the  authorities  hereinbefore  referred  to 
that  no  questions  aflEecting  the  interpretation  of  contracts  can 
properly  be  submitted  to  a  jury  except  those  arising  upon  con- 
flicting evidence  as  to  the  terms  of  the  agreement,  or  where 
extrinsic  evidence  raises  some  doubt  over  the  identity  of  the 
subject-matter,  or  of  the  claimants  thereunder.  (Add.  on 
Cont.  165.) 

Instead  of  following  the  plain  rule  laid  down  in  the  author- 
ities cited,  the  trial  court  assumed  the  existence  of  an 
ambiguity  and  referred  the  legal  questions  involved  in  the  con- 
struction, of  the  contract  to  the  jury  for  their  speculations. 
The  logical  effect  of  such  a  disposition  was  a  rule  that 
contracts  expressed  in  the  same  language  and  executed  under 
the  same  circumstances  might  legally  bo  held  valid  in  one 
locality  and  invalid  in  another,  according  to  the  capricious  and 
SiCKELS  —  Vol.  LVIII.        45 
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often  conflicting  opinions  of  juries.  The  theory  upon  which 
the  trial  court  submitted  the  case  to  the  jury  is  unplied  from 
the  circumstances  pointed  out  in  the  cliargo  for  their  considera- 
tion. Its  attention  was  directed  to  the  fact  that  Dwight  kept 
no  bar,  and  did  not  sell  liquor  to  people  generally,  but  only  to 
his  guests,  and  as  an  incident  to  the  business  of  keeping  a 
hotel,  and  from  these  facts  it  was  impliedly  advised,  that  it  was 
authorized  to  find  upon  this  question,  for  the  plaintiff.  In 
other  words,  the  jury  was  instructed  that  because  the  assured 
had  not  been  engaged  in  or  connected  with  the  manufacture 
or  sale  of  liquor,  etc.,  in  a  particular  way,  that  he  could  truth-: 
fully  represent  that  he  had  not  been  connected  witli  it  in  any 
way,  and  if  he  did  not  sell  to  everybody  without  limitation  or 
exception,  that  he  was  justified  in  saying  that  he  did  not  sell  to 
any  one.  The  fallacy  of  such  a  charge  is  too  plain  for  argu- 
ment. 

The  defendant  was  further  prejudiced  before  the  jury  by 
the  reference  in  the  charge  to  the  claim  made  by  the  plaintiff 
that  the  question  was  incapable  of  a  truthful  affirmative  or 
negative  answer,  for  it  was  said  if  he  had  answered  it  affirma- 
tively, it  would  have  been  an  admission  of  his  connection  with 
the  manufacture  of  liquor,  which  concededly  was  not  true,  and 
it  was  implied  therefrom  that  his  only  safe  answer  was  a 
negative  one.  This  circumstance  was  pointed  out  to  the  jury  as 
having  a  bearing  upon  the  question,  and  it  was  impliedly 
authorized  to  find  that  the  question  was  equivocal,  because  not 
capable  of  a  direct  and  positive  answer.  The  reference  was 
obviously  misleading  and  erroneous,  for  the  interrogatory  being 
in  the  alternative,  could  truthfully  have  been  answered  in  the 
negative  only  in  case  the  assured  had  been  engaged  in  neither 
of  the  occupations  referred  to,  and  would  have  been  answered 
truthfully  in  the  affirmative,  if  he  had  been  connected  with  either. 

This  error  was  further  aggravated  by  the  refusal  of  the  court, 
upon  request,  to  charge  that  the  question  could  be  truthfully 
answered  in  the  affirmative  if  he  had  been  connected  with  the 
sale  of  liquor.  This  refusal  was  clearly  erroneous,  and  the 
exception  taken  thereto  was  well  taken. 
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We  are,  fof  the  reasons  stated,  of  the  opinion  that  upon  this 
branch  the  ease  presented  no  question  for  the  jurj^  and  the 
court  erred  in  denying  the  motion  for  a  nonsuit.  {Loomer  v. 
Meeker^  25  N.  Y.  361  ;  Appleby  y.  AstorFire  Ins.  Co.^  supra  ; 
Glacius  V.  Blacky  supra.) 

We  are  also  of  the  opinion  that  the  answers  of  the  assured 
to  the  questions  relating  to  his  business  and  occupation,  were 
evasive  and  untrue,  and  upon  the  whole  evidence  required  the 
dismissal  of  the  complaint.  There  was  not  only  an  absence  of 
satisfactory  evidence  in  tlie  case  that  he  had  ever  been  engaged 
in  the  business  of  a  real  estate  or  grain  dealer,  for  himself  in 
the  ordinary  acceptation  of  those  terras,  but  such  an  occupation 
was  negatived  by  his  repeated  sworn  declarations  to  the  con- 
trary, and  the  proof  of  circumstances  of  the  most  convincing 
character.  The  evidence  upon  these  questions  is  substantially 
all  to  the  same  effect,  and  presents  a  case  so  preponderating  in 
character  that  a  verdict  against  it  could  not  be  allowed  to  stand. 
The  case,  therefore,  presented  a  question  of  law  as  to  whether 
the  business  engaged  in  by  the  deceased  constituted  him  a 
dealer  in  real  estate  and  grain,  within  the  ordinary  meaning  of 
those  terms. 

Undoubtedly  'the  onus  of  showing  the  falsity  of  the 
representations  made  by  Dwight  in  respect  to  his  business  and 
occupation  rested  affirmatively  upon  the  defendant,  but  when 
it  had  produced  his  sworn  declarations,  made  but  a  few  months 
previous  to  the  representations,  expressly  negativing  their  truth, 
and  the  st;ory  of  his  life  had  been  testified  to,  showing  his  con- 
stant employment  in  other  occupations,  it  had  overcome  the 
presumption  of  truth  existing  in  favor  of  the  representations 
and  made  a  case  calling  for  affirmative  evidence  to  overthrow 
it.  The  plaintiffs,  although  surrounded  during  the  trial  with 
relatives  and  friends  of  Dwight,  who  were  acquainted  with  his 
history  and  appeared  as  witnesses,  and  detailed  his  former  occu- 
pation and  employment,  gave  no  such  evidence.  There  is  not 
a  scintilla  of  direct  evidence  that  Dwight  had  ever  been  in 
business  as  a  grain  dealer,  and  the  circumstances  of  his  life  as 
disclosed  by  the  proof  show  that  he  could  not  have  been  so 
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employed.  He  had  never  resided  at  Chicago,  the  alleged  theatre 
of  his  dealings  in  grain,  and  had  never  been  there  except  for 
a  short  period  in  the  spring  and  summer  of  1878,  during 
which  he  was  a  bankrupt,  hopelessly  in  debt  and  precluded, 
much  of  the  time,  by  sickness  from  engaging  in  any  business. 
The  plaintiffs  did  not  produce  the  slightest  proof  of  any  such 
occupation,  and  the  only  evidence  referring  to  it  was  Dwight's 
statement,  made  in  a  gasconading  manner,  to  one  of  the  defend- 
ant's witnesses  in  June,  1 878,  and  incidentally  appearing  in 
evidence,  in  which  he  said  "  that  he  had  been  to  Chicago  and 
just  returned  ;  that  he  went  there  to  make  some  money  and 
went  into  partnership  with  a  couple  of  brothers,  who  had  money 
but  no  experience,  and  he  had  experience  but  no  money,  and 
he  wanted  to  operate  in  grain.  In  two  transactions  he  cleared 
$30,000,  and  was  taken  sick,  and  his  partners  thought  he  made 
money  so  easy  they  could  do  the  same,  and  while  he  was  sick 
they  in  their  operations  lost  the  $30,000  he  had  made,  so  that 
left  him  without  a  dollar."  This  declaration  was  obviously  not 
made  to  inform  any  one  as  to  his  business,  but  apparently  with 
the  object  of  exalting  his  own  sagacity  and  shrewdness,  and  if 
it  could  be  considered  as  any  evidence  of  his  calling,  was  of  the 
most  inconclusive  character,  and  showed  that  the  business, 
whatever  it  was,  had  been  abandoned  in  June,  1878,  and  never 
after  resumed.  It  falls  far  short  of  being  sufl5cient  to  authorize 
the  finding  of  a  jury  that  he  was  a  grain  dealer,  or  that  he  was 
on  the  22d  of  August,  1878,  and  for  ten  years  previous  thereto 
had  been  such  dealer. 

There  is  no  evidence  that  during  the  ten  years  previous  to 
the  application,  Dwight  owned,  bought,  sold  or  dealt  in  real 
estate.  It  did  appear  that,  at  some  period  of  his  life,  he  had 
owned  scattered  parcels  of  wild  land  in  three  or  four  different 
States ;  but  previous  to  the  ten  years  referred  to  in  the  inquiry 
he  had  caused  this  property,  so  far  as  it  had  any  appreciable 
value,  to  be  conveyed  to  his  wife,  and  it  was  thereafter  owned 
by  her  and  generally  employed  as  security  for  borrowing  money 
upon,  presumably  for  the  purposes  of  its  improvement.  The  evi- 
dence given  to  establish  the  falsity  of  the  representations  in 
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question  consisted  largely  of  the  sworn  statements  of  Dwight, 
made  between  December,  1877,  and  March,  1878,  in  bank- 
ruptcy proceedings,  in  which  he  testified,  among  other  things, 
"I  think  I  opened  the  Dwight  House  in  May,  1874.  I  fur- 
nished part  of  it  then  and  ran  it  partly  as  a  hotel,  and  rented 
part  of  it  in  the  spring  of  1875."  "The  only  business  I  had 
was  the  Dwight  House  business  and  livery.  The  other  busi- 
ness was  my  wife's  business,  although  I  had  always  kept  it  as 
my  own  account."  "  I  kept  no  open  bar ;  liquors  were  sold  in 
packages.  I  should  think  I  had  some  two  or  three  thousand 
dollars  worth  of  those  when  I  opened  the  house,  the  stock  was 
larger  then  than  at  any  time  afterward ;  that  included  cigars. 
I  took  out  of  my  private  house  some  six  or  seven  hundred 
dollars  worth  of  liquors  that  were  not  invoiced.  I  kept  wines, 
liquors  and  cigars  all  through  my  business."  "  I  say  the  Dwight 
House  was  the  only  business  I  had  as  a  regular  business.'' 
Q.  "When  did  the  Dwight  House  open?"  A.  "It  opened 
in  1 874 ;  the  26th  of  May,  I  think."  Q.  "And  closed  when  ? " 
A.  "It  closed  the  8th  day  of  March,  1877."  Q.  "I  under- 
stand you  made  your  settlement  on  your  wife  about  when  ! " 
A.  "  It  was  done  in  the  latter  part  of  June  or  July,  1868." 
Q.  "  From  that  time  down  to  the  time  of  the  commencement 
of  the  Dwight  House  business,  had  you  any  business  of  your 
own  ?"  A.  "I  had  not;  not  further  than  my  lawsuits;  gen- 
eral living  and  the  like  of  that.  I  had  no  business  of  my  own." 
In  addition  to  this  explicit  evidence  of  the  untruthfulness  of 
his  representations,  it  appears  from  an  examination  of  the  ap- 
plications made  by  him  for  insurance  during  the  month  of 
August,  1878,  that  his  representations,  as  to  his  business  and 
occupation,  were  quite  contradictory  and  misleading. 

On  July  31,  1873,  in  his  first  application,  he  describes  him- 
self as  a  general  dealer  in  grain  and  produce,  and  his  place  of 
business  as  being  mostly  in  Chicago.  In  subsequent  applications 
he  quite  uniformly  describes  liimseK  as  a  real  estate  and  grain 
dealer,  but  occasionally  varies  the  description  by  statements 
that  " it  was  formerly  real  estate."  "Real  estate  and  grain 
dealer   always."     "Formerly    same,    speculator,   array,  hotel- 
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keeper."  '^  Formerly  same  as  now."  "  Real  estate  and  grain 
dealer  always."  "  Real  estate  and  grain  dealer  always,  ijo 
change  in  occupation  or  employment."  "  Always  been  dealer 
in  real  estate  and  grain."  It  is  quite  impossible  to  reconcile 
these  various  statements  with  each  other,  or  with  the  estab- 
lished facts  of  the  case. 

The  history  of  his  life,  as  related  by  himself,  shows  that  from 
186S  to  1878  the  only  business  or  occupation,  pursued  by  him 
in  his  own  name  was  that  of  a  hotel-keeper.  All  allusion  to 
this  business  is  suppressed  in  the  appHcation  in  question. 
From  1868  to  1874  he  was  engaged  in  building  upon  and  im- 
proving about  thirteen  acres  of  land  in  Binghamton,  and  if  this 
afforded  any  justification  for  his  description  of  business  as  a 
real  estate  dealer,  the  conceded  ownership  of  such  property  by 
his  wife,  rendered  the  declaration  that  such  business  was  ''  his 
own  "  untrue. 

The  trial  court,  in  charging  the  jury,  stated  that  Dwight's 
sworn  declarations  as  to  his  business  and  occupation  did  not 
constitute  an  estoppel  against  the  plaintiffs  as  to  the  truth  of 
such  statements.  This  may  be  admitted  without  invalidating 
their  force  as  evidence  of  the  facts  stated.  They  did  constitute 
evidence  of  such  facts,  and  in  the  absence  of  countervailing 
evidence,  became  conclusive  upon  Dwight's  representatives  as 
to  such  facta. 

It  is  quite  clear  that  these  answers  gave  no  information  as  to 
the  actual  employment  and  business  of  Dwight  to  the  defend- 
ant, and  would  have  been  quite  as  correct  and  satisfactory  if  he 
had  represented  himself  to  be  a  geologist  or  professor  of  elocu- 
tion. 

We  think  it  was  clearly  the  duty  of  the  trial  court  upon  this 
evidence  to  have  directed  a  verdict  for  the  defendant. 

It  is  claimed  by  the  plaintiffs  that  if  there  is  a  scintilla  of 
evidence  in  support  of  a  proposition,  or  if  the  evidence  against 
it  does  not  amount  to  a  demonstration,  that  a  question  is 
raised  which  must  be  left  to  the  jury.  We  do  not  so  under- 
stand the  rule.  If  the  proof  of  a  fact  is  so  preponderating 
that  a  verdict  against   it  would   be   set  aside    by   the   court 
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as  contrary  to  the  evidence,  then  it  is  the  duty  of  the  court  to 
direct  a  verdict.  {People  v.  Cook,  8  N.  Y.  67  ;  Wilds  v.  //.  H. 
R.  R.  Co,,  24  id.  430,  433  ;  Appleby  v.  Astor  Ins.  Co,,  supra  ; 
KeLsey  v.  Northern  Light  Oil  Co.,  46  N.  Y.  509 ;  Caggm*  v. 
Lansing,  64  id.  417,  427;  Neiiendorff\,  World  Mut,  Ins.  Co,,  69 
id.  389, 392.)  It  was  said  in  Bavlec  v.  N,  Y,  cfe  Harlem  R.  R, 
Co,  (59  N.  Y.  356,  366),  by  Judge  Allen,  that ''  it  is  not  enough 
to  authorize  the  submission  of  a  question  as  one  of  fact  to  the 
jury  that  there  is  ^  some  evidence.'  A  scintilla  of  evidence 
or  a  mere  surmise,  that  there  may  have  been  negligence  on  the 
part  of  tlie  defendants  would  not  justify  the  judge  in  leaving 
the  case  to  the  jury,"  quoting  from  Williams,  J.,  in  Toomeyw 
Railway  Co.  (3  C.  B.  [N.  S.]  146).  (See  Culhane  v.  N.  Y. 
Cent,  etc.,  R.  R.  Co.,  60  N.  Y.  133, 136 ;  McKeever  v.  If.  Y. 
Cent.,  etc.,  R.  R,  Co.,  88  id.  667.)  In  Hyatt  v.  Johnson 
(91  Penn.  St.  200),  Justice  Shabbett  says :  "  Since  the  scin- 
tilla doctrine  has  been  exploded  both  in  England  and  in  this 
countrj'^,  the  preliminary  question  of  law  for  the  court  is,  not 
whether  there  is  literally  no  evidence,  or  a  mere  scintilla,  but 
whether  there  is  any  that  ought  reasonably  to  satisfy  the  jury 
that  the  fact  sought  to  be  proved  is  established,"  citing  Ryder 
V.  Womhwell  (L.  R,  4  Exch.  39).  The  rule  held  by  the  Su- 
preme Court  of  the  United  States  is  expressed  by  Mr.  Justice 
Clifford  in  Improvement  Co,  v,  Munson  (14  Wall.  442), 
as  follows :  "  Nor  are  judges  any  longer  required  to  submit 
a  question  to  a  jury  merely  because  some  evidence  has  been 
introduced  by  the  party  having  the  burden  of  proof,  unless  the 
evidence  be  of  such  a  character  that  it  would  warrant  the  jury 
in  finding  a  verdict  in  favor  of  that  party.  Formerly  it  was 
held  that  if  there  was  what  was  called  a  scintilla  of  evidence  in 
support  of  a  case,  the  judge  ^vas  bound  to  leave  it  to  the  jury ; 
but  recent  decisions  of  high  authority  have  established  a  more 
reasonable  rule,  that  in  every  case,  before  the  evidence  is  left 
to  the  jury,  there  is  a  preliminary  question  for  the  judge,  not 
whether  there  is  literally  no  evidence,  but  whether  there  is  any 
upon  which  a  jury  can  properly  proceed  to  find  a  verdict  for 
the  party  producing  it,  upon  whom  the  onus  of  proof  rests." 
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To  the  same  effect  dxe  Pleasants  v.  Fcmt  (22  Wall.  120)  ;  Com- 
missioners^ etc.y  V.  Clark  (94  XJ.  S.  284) ;  Griggs  v.  Houston 
(104  U.  S.  553);  Bailey  v.  Cleveland-  EoUing  MiU  (21  Fed 
Rep'r,  159);  WitherheeY.  Wasson  (71  N.  0.  451).  We  think 
this  a  case  where  the  conclusive  character  of  the  proof  required 
the  application  of  the  rule,  and  that  the  court  should  have  in- 
tervened to  prevent  a  verdict  upon  evidence  so  insufficient  to 
support  it. 

Many  other  questions  arose  under  the  various  defenses  pre- 
sented upon  the  trial  which  would,  if  it  were  necessary  to  the 
decision  of  this  appeal,  be  instructive  and  interesting  to  exam- 
ine and  discuss ;  but  in  the  view  we  have  taken  it  would  be  a 
work  of  supererogation  to  do  so. 

The  questions  arising  over  tlie  defense  that  the  whole  scheme 
of  insurance  conceived  by  Dwight  originated  in  a  design  to 
cheat  and  defraud  the  insurers ;  and  the  further  allegation  that 
Dwight's  answer  to  the  question,  whether  he  ever  had  the 
disease  of  spitting  blood,  are  among  the  most  prominent  of 
those  presented  upon  the  argument. 

The  circumstances  of  the  case  are  quite  extraordinary  and 
unnatural,  and  might  well  give  rise  to  various  and  conflicting 
theories  and  conjectures  in  the  effort  to  account  for  its  strange 
and  abnormal  features  ;  but  in  view  of  the  fact  that  a  new  trial 
must  be  ordered  upon  other  grounds,  it  would  serve  no  useful 
purpose  to  attempt  to  determine  the  questions  raised  thereby. 

The  judgments  of  the  courts  below  are,  therefore,  reversed, 
and  a  new  trial  ordered,  with  costs  to  abide  the  event. 

All  concur,  except  Danforth,  «T.,  dissenting,  Miller,  J., 
not  voting,  and.  Finch,  J.,  taking  no  part. 

Judgment  reversed. 


The  People  of  the  State  of  New  York,  Respondent,  v. 
Oscar  F.  BECKwrrn,  Appellant, 

A  homicide  may  only  be  classed  as  manslaaghter  when  there  is  no  design 
to  kill;  when  that  purpose  is  present,  the  crime  is  murder  in  one  of  its 
degrees.  ' 
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The  provision  of  the  statute  requiring  a  deliberate  and  premeditated  design 
to  kill  to  constitute  murder  in  the  first  degree  (Penal  Code,  §  188),  is 
satisfied  where  it  appears  that  there  was  sufficient  time  and  opportunity 
for  reflection,  that  reflection  was  had  and  a  clioice  was  made,  with  full 
opportunity  to  choose  otherwise. 

Upon  the  trial  of  an  indictme^t  for  murder  in  the  first  degree,  the  testi- 
mony of  defendant  was  to  tlie  effect  that  V.,  the  deceased,  came  to  the 
cabin  where  defendant  lived,  forced  open  the  door  and  entered  without 
permission  and,  after  some  words,  struck  defendant  as  he  was  sitting  on 
a  bench,  knocking  him  off  on  the  floor,  and,  as  he  arose,  seized  a  stick  of 
wood;  defendant  also  grasped  hold  of  it;  a  struggle  ensued,  during  which 
y.  grasped  defendant  by  the  throat  and  jammed  liim  back  to  the  wall 
near  a  shelf  upon  which  was  a  butcher  knife;  this  defendant  seized  and 
etabbed  V.  with  it,  weakening  him  so  that  defendant  got  him  down  and 
choked  him  until,  as  defendant  testified,  he  found  him  "  about  past  re- 
call," and  feared  he  had  killed  him;  he  then  struck  V.  with  an  axe, 
crushing  in  his  skull  and  killing  him.  HM,  that  defendant's  own  testi- 
mony justified  a  conviction  for  murder  in  the  first  degree. 

(Argued  October  6, 1886;  decided  October  26,  1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  entered  upon  an  order 
made  May  20, 1886,  Vhich  affirmed  a  judgment  of  the  Court 
of  Oyer  and  Terminer  of  the  county  of  Columbia  entered  upon 
a  verdict  convicting  defendant  of  the  crime  of  murder  in  the 
first  degree. 

Defendant  was  charged  with  the  murder  of  one  Vandercook ; 
he  admitted  the  homicide,  which  occurred  in  a  cabin  where  de- 
fendant lived  alone.  His  story  of  the  killing  given  as  a  wit- 
ness on  the  trial  was  as  follows :  "  Q.  When  you  saw  Vander- 
cook, what  did  you  do  ?  A.  When  he  got  up  most  to  the  house 
door,  I  turned  a  button  to  keep  him  out.  Q.  When  you  saw 
him  come  toward  the  door,  you  stepped  to  the  door  and  turned 
the  button;  what  happened  next^  A.  I  stepped  back  and 
sat  down  near  the  middle  of  the  room.  Q.  What  happened 
next  ?  A.  He  came  to  the  door  and  hoisted  the  latch  without 
leave;  he  knew  that  I  would  not  bid  him  come  in  if  he 
knocked ;  he  did  not  knock.  Q.  Tried  the  latch,  then  what  ? 
A.  He  found  it  was  fast  and  gave  it  a  jam,  tore  the  button  oflE, 
and  -nail  and  button  dropped  on  the  floor ;  he  came  in  without 
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leave ;  I  ordered  him  out ;  told  him  to  get  out  of  the  house, 
I  was  afraid  he  would  poison  me  again ;  he  spoke  the  same 
over  again  as  lie  did  the  week  before;  he  said,  'It  was  a 
damned  pity  you  puked  it  up.'  Q.  What  did  you  say  ?  A. 
After  that  I  called  him  a  dirty  whoremaster,  '  Get  out  of  my 
house.'  Q.  What  reply  did  he  make  ?  A.  '  Damn  you,  you 
call  me  a  whoremaster?'  Q.  What  did  he  do,  if  any  thing? 
A.  He  drew  back  his  fist  and  I  sprang  to  get  up,  so  ;  1  don't 
know  whether  I  got  up  oflE  my  bench  or  kept  my  hands  on  the 
bench  ;  I  sprang  to  save  myself  a  little ;  ho  liit  me  in  the  fore- 
head; it  commenced  bleeding  between  the  eyes;  he  hit  me 
in  the  forehead,  knocked  me  over  off  my  bench  on  the  floor; 
I  struck  my  hip  on  the  floor,  and  my  hand  and  sprang  to  my 
feet ;  he  says,  '  I  will  knock  your  damned  brains  out ; '  he 
grabbed  for  a  stick  of  stove- wood  —  pile  of  wood  laid  by  the 
stove,  round  stick  of  stove-wood  about  three  inches  through ; 
he  got  it ;  I  clenched  it,  when  it  was  about  two  feet  from  the 
floor,  with  my  right  hand,  his  wrist  with  my  left ;  I  was  afraid 
of  my  life ;  there  was  twitching  and  hauling.  Q.  What  fol- 
lowed then  ?  A.  In  twitching  and  hauling,  twitching  me  back 
against  the  bench,  we  turned  over  close  up  to  the  wall,  and 
kept  twitching  and  pulling  until  he  got  me  up  against  the  wall 
back  side,  north  side  of  tlio  wall,  north  side  of  the  room.  Q. 
What  was  there,  if  any  thing?  A.  There  was  a  couple  of 
shelves  out  in  the  corner  five  or  six  feet  long,  some  holes  bored 
into  the  logs,  and  put  in  some  sticks ;  couple  of  boards  put  on 
there  to  put  my  dishes,  etc.,  on;  upper  shelf  kept  my  books 
and  papers ;  he  clinched  me  in  the  throat  with  one  hand.  Q. 
Then  what?  A.  Jammed  me  back  against  the  wall,  choked 
me  a  little  while ;  I  had  both  hands  hold  of  the  stick,  he  had 
but  one  hand ;  I  grabbed  for  the  butcher  knife  that  laid  on  the 
shelf  (indicating),  about  that  distance  within  reach  of  my  hand ; 
he  had  me  by  the  throat  choking  me,  stopped  my  wind ;  I  grabbed 
that  knife ;  I  passed  it  into  the  other  hand ;  I  used  it  (indicating) ; 
he  staggered  a  little.  Q.  And  then  what  ?  We  had  a  kind  of 
scuffle  there  a  little,  and  I  was  a  little  the  best  for  him  about 
that  time;  got  him  down  and  choked  him  a  while;  we  got 
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away  most  to  the  door  of  the  other  side  of  the  room.  Q.  You 
got  him  down  and  choked  him  ?  A.  I  choked  him  then,  it 
was  a  kind  of  turn  about.  Q.  Did  he  get  up?  A.  I  guess  lie 
did  not  get  up  very  far;  I  don't  think  he  did ;  I  don't  think 
he  ever  did  get  up  very  far ;  I  hung  on  him  and  choked  him 
some  time ;  I  iinaily  found  that  he  was  about  past  recall ;  I 
let  him  go ;  I  was  afraid  I  had  killed  him." 

On  hifi  cross-examination,  after  the  witness  had  testified  that 
he  stabbed  the  deceased  with  the  butcher  knife,  the  examination 
proceeded  as  follows :  "  Q.  Did  he  fall  from  the  eflEect  of  the 
blow?  A.  Not  immediately,  but  pretty  much  fallen,  I  got 
him  down,  got  the  best  of  him  and  choked  him  a  while.  *  *  * 
Q.  Is  it  not  true  that  Mr.  Vandercook  started  for  the  door, 
and  you  struck  him  on  the  head  with  an  axe?  A.  No,  sir,  not 
then.  Q.  When  was  it  ?  A.  When  he  fell,  I  jammed  him 
over  near  the  door,  perhaps  two  feet ;  I  don't  know  how  far 
from  the  door ;  about  that  time  I  used  an  axe.  Q.  Where  did 
you  use  it  on  him  ?  A.  On  his  skull ;  blood  flew  up  against 
the  door.  Q.  That  accounts  for  the  blood  spots  on  the  door 
around  there  ?  A.  Yes,  sir.  Q.  Is  it  not  true  that  when  that 
blow  was  struck,  or  just  before  that  blow  was  struck  with  the 
axe  that  hit  him  in  the  head,  that  he  started  for  the  door  ?  A. 
No,  sir ;  I  started  him  there  ;  he  had  me  by  the  throat  when 
the  blow  was  struck ;  I  gave  him  a  jam  back  and  fell ;  hardly 
twelve  feet  in  the  room.  Q.  Was  not  he  in  such  condition 
after  the  stab  with  this  knife  that  you  could  have  handled  him 
without  this  blow  from  the  axe?  A.  I  don't  know  whether 
it  was  or  not.  Q.  Did  not  stop  to  find  out  ?  A.  No,  sir.  Q. 
You  could  not  have  handled  him  without  crushing  in  his  skull 
with  an  axe  after  that  blow  with  the  knife  ?  A.  I  don't  know. 
Q.  You  did  not  care  ?  A.  I  did  not  care  much  about  it  one 
way  or  the  other;  I  considered  I  had  a  right."  Further  facts 
appear  in  the  opinion. 

Z.  F.  Longley  for  appellant.  The  trial  court  erred  in 
refusing  to  set  aside,  on  defendant's  motion,  the  juror,  Abner 
A«  New,  after  he  was  sworn  and  before  evidence  had  been 
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given  in  the  case.  (Code  of  Crim.  Pro.,  §  371 ;  Lvoermore  ▼. 
Bainbridge^  56  N.  Y.  72  ;  Jefft^es  v.  McKUlopj  etc,,  L.  Co^ 
48  How.  Pr.  122.)  Where,  as  in  this  case,  there  is  evidence  of 
an  altercation  and  attack  by  the  deceased  upon  the  defendant, 
previous  expressions  of  ill-will  oq  the  part  of  the  defendant, 
even  if  amounting  to  threats,  will  not  alone  furnish  evidence 
that  the  homicide  was  committed  in  pursuance  of  a  deliberate 
purpose.  There  must  be  some  act  of  defendant  indicating  his 
purpose  preceding  the  killing.  {Hovexfs  Case^  29  Hun,  382; 
Sindram's  Case,  88  N.  Y.  196 ;  Majcm^a  Case,  91  id.  211 ; 
ComeUts  Case,  92  id.  85 ;  Leightan'a  Case,  10  Abb.  K  C. 
261;  2  Starkie's  Ev.  948.)  Under  the  statute  clasdifying 
homicide,  mere  proof  that  one  has  been  deprived  of  life  by  the 
act  of  another  fails  to  show  the  class  to  which  the  homicide 
belongs,  {Stokes  v.  People,  63  N.  Y.  164;  Roscoe's  Crim. 
Ev.  964,  965 ;  People  v.  Sullivan,  7  N.  Y.  400 ;  Russ.  on 
Crimes,  524-5  ;  2  Starkie's  Ev.  947,  948.)  A  homicide  ending 
a  mutual  combat  commenced  by  the  deceased,  and  not  sought 
or  brought  on  by  the  defendant,  for  the  purpose  of  killing,  or 
done  with  an  instrument  previously  provided  for  the  purpose, 
should  not  be  adjudged  mui-der  in  the  first  degree.  (4  Bl. 
Com.  191;  1  Russ.  on  Crimes,  513,  515,  521,  526;  Roscoe's 
Crim.  Ev.  640.)  There  is  no  evidence  of  any  time  for  passion 
to  cool.  (Roseoe's  Crim.  Ev.  685,  714;  LeigHofCs  Case,  88 
N.  Y.  117 ;  Convoy's  Case,  97  id.  62 ;  1  Russ.  on  Crimes,  685.) 
There  is  no  legal  evidence  of  '^  the  deliberate  and  premeditated 
design  "  required  in  the  definition  of  murder  in  the  first  degree, 
and  which  is  an  clement  in  the  people's  case  necessary  to  be 
established  aSirmatively.  (Penal  Code,  §  183 ;  Russ.  on  Crimes, 
662-3 ;  Roseoe's  Crim.  Ev.  710.)  If  Vandercook  was  not  dead 
when  the  blow  with  the  axe  was  struck,  then  the  case  comes 
clearly  within  the  second  and  not  the  first  of  the  two  degrees 
of  murder.  (Penal  Code^  §  184 ;  People  v.  Conroy,  33  Hun, 
119,  127.) 

A.  B.  Gardenier  for  respondent.     If  a  fatal  blow  is  struck 
in  self-defense  the  homicide  is  not  justifiable  unless  the  prisoner 
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first  retreated  as  far  as  possible.  {People  v.  Harper^  Edm. 
Sel.  Cas.  180 ;  Shorter  v.  People^  2  N.  Y.  193.)  A  man  is  pre- 
sumed  to  intend  the  natural  consequences  of  his  act.  {Foster 
V.  People,  50  N.  Y.  609 ;  Phillips'  Ev.  632 ;  People  v.  Oonroi/y 
2  N.  Y.  Crim.  582;  Tkurher  v.  Harlem  li.  R.  Co.,  60 
N.  Y.  331 ;  Morrison  v.  Erie  B.  Co.,  66  id.  308.)  The 
finding  of  the  jury  that  the  offense  was  murder  in  the  first 
degree  is  sustained  by  the  evidence  of  the  defendant  himself. 
{People  V.  Clarh,  7  N.  Y.  393 ;  Leighton  v.  People,  88  id. 
117 ;  People  V.  Majorie,  91  id.  211 ;  People  v.  Conroy,  97  id. 
62-76;  4  N.  Y.  Crim.  88.)  The  Supreme  Court  alone 
exercises  the  powers  conferred  by  section  527  of  the  Code  of 
Criminal  Procedure,  and  unless  exceptions  have  been  regularly 
taken  to  the  rulings  of  the  trial  court,  claimed  to  be  erroneous, 
this  court  will  not  review.  {People  v.  Donovan,  4  N.  Y. 
Crim.  86;  People  v.  Hooey,  92  id.  554;  People  v.  Boas,  id. 
560.)  In  cases  of  homicide  it  is  competent  to  show  the  conduct 
and  feelings  of  the  prisoner  toward  his  victim  and  to  prove 
that  he  had  made  previous  threats  or  attempts  to  kill  his  victim. 
{People  V.  Jones,  3  N.  Y.  Crim.  261;  3  Kuss.  on  Crimes 
[9th  ed.],  288 ;  Roscoo's  Crim.  Ev.  [7th  ed.]  18 ;  Whart.  on 
Homicide  [2d  ed.],  §  693 ;  2  Colby's  Crim.  Law,  193.)  The 
juror  Kew  possessed  all  the  statutory  qualifications  and  was  in 
no  sense  legally  disqualified.     (Code  of  Crim,  Pro.,  §  371.) 

FiNOH,  J.  That  the  prisoner  killed  the  deceased  by  the  blow 
of  an  axe  he  himself  has  testified.  While  the  jury  were  not 
bound  to  believe  his  account  of  the  struggle,  and  its  origin,  and 
might  well  have  doubted  it,  as  in  many  respects  improbable 
and  unreasonable,  yet,  if  they  gave  it  credence,  it  furnished,  in 
connection  with  the  other  evidence,  sufficient  ground  for  the 
verdict  which  they  rendered. 

The  argument  before  us  was  largely  devoted  to  the  point 
tliat  the  final  blow  was  delivered  at  the  dose  of  a  furious  strug- 
gle, and  before  sufficient  time  had  elapsed  for  the  prisoner's 
passions,  engendered  by  the  conflict,  to  subside  and  cool ;  and 
so  the  crime  was  manslaughter  only.     But  that  grade  of  homi* 


366  The  People  v.  Beck  with.  [Oct, 

Opinion  of  the  Court,  per  Finch,  J. 

cide  is  marked  by  the  important  characteristic  that  there  is  no 
design  to  kill.  If  such  purpose  be  present,  the  offense  is  mur- 
der in  one  of  its  degrees.  The  evidence  very  clearly  shows 
the  existence  of  tliat  design.  Granting  all  that  the  prisoner 
says  of  the  struggle,  yet  it  is  apparent  that  while  the  blow  of 
,  the  knife  might  have  been  given  in  the  heat  of  the  aflFray,  and 

J  without  a  purpose  to  kill,  the  blow  of  the  axe  admits  of  no  such 
explanation.  That  was  struck  when  the  struggle  had  ended, 
and  the  victim  lay  paralyzed  and  unresisting.  The  knife  had 
penetrated  the  lung,  and  weakened  him  perceptibly,  and  the 
prisoner  had  choked  him  until,  to  use  his  own  expression,  he 
was  ''about  past  recall,"  and  then,  with  no  danger  remaining, 
his  own  personal  safety  assured,  and  abundant  opportunity  to 
escape  from  the  cabin  without  injury,  or  hand  the  assailant  over 
to  justice,  he  nevertheless  "let  go"  of  his  antagonist,  rendered 
helpless  and  harmless,  went  after  and  obtained  his  axe,  and  with 
it  ended  the  life  not  yet  destroyed  by  the  blow  of  the  knife, 
and  the  choking  which  followed.  The  weapon  was  selected, 
and  the  blow  was  struck  with  a  palpable  design  to  effect  death. 
No  other  inference  is  reasonable.  If  we  assume  what  the  evi- 
dence  does  not  show,  and  the  prisoner  does  not  say  or  pretend, 
that  the  axe  was  near  at  hand,  and  easily  and  swiftly  grasped, 
and  the  knife  had  been  dropped  in  the  struggle,  which  also  is 
wholly  unproved,  it  is  still  true  that  the  conflict  was  at  an  end, 
and  the  prisoner  himself  says,  "  I  let  him  go  ;  I  was  afraid  I 
had  killed  him."  That  was  a  natural  fear,  and  the  presence  of 
such  an  emotion,  the  shock  of  discovering  that  he  had  endan- 
gered the  life  of  his  adversary,  is  quite  inconsistent  with  the 
continuance  of  frenzy  and  rage.  The  passion  of  the  fight  was 
probably  replaced  by  the  fear  of  consequences  naturally  bom 
of  the  condition  of  the  deceased.  Scarcely  any  thing  would 
cool  the  prisoner's  anger  more  swiftly  than  the  sight  of  the 
dying  man  on  the  floor,  and  the  consciousness  of  having,  per- 
\  haps,  killed  him ;  for  one  strong  emotion  drives  out  another. 
Tliat  fear  of  consequences,  he  tells  us,  came  into  his  mind,  and 
following  it  seems  to  have  arisen  an  evident  purpose  to  evade 
those  consequences  by  making  sure  of  the  death  of  his  enemy. 
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and  proceeding  to  mutilate  and  destroy  the  body  with  a  view 
to  escape  detection.     And  so  the  axe  was  wielded  with  a  set- 1 
tied  design  to  kill. 

Thei-e  was  some  degree,  also,  of  pren)editation  and  delibera- 
tion. The  process  of  reasoning  which  the  prisoner's  own 
words  suggest  sliows  that  lie  deliberated.  He  reflected  enough 
to  be  conscious  that  his  victim  was  in  danger  of  death ;  enough 
to  feel  an  emotion  of  fear  for  the  consequences  to  himself ; 
enough  to  decide  that  it  was  safer  to  finally  kill  him  than  run 
the  risk  of  his  recovery,  or  his  death  lingering  and  discovered ; 
enough  to  select  and  choose  the  axe  as  the  surest  weapon  in- 
stead of  the  knife  which  he  had  already  used ;  and  then,  hav- 
ing inflicted  death,  to  proceed  coolly  to  the  logical  end  of  liis 
deliberation  by  burning  so  much  of  the  body  as  could  be  iden- 
tified, by  taking  from  the  pockets  of  the  dead  man  whatever 
would  reveal  his  name,  by  a  thoughtful  preparation  for  flight,  by 
.  escape  into  Canada,  and  concealment  under  a  false  name.  When 
he  was  asked  why,  when  further  violence  was  unnecessaiy  for 
his  own  defense,  he  persisted  in  the  work  of  killing  his  antagonist, 
he  answered  first  that  ho  did  not  know  what  he  was  about,  but 
finally  said,"  I  thought  I  had  a  right."  Ordinarily  we  are  com- 
pelled to  infer  the  intent  from  the  nature  and  surroundings  of 
the  act,  and  these  alone  in  this  case  would  furnish  a  sufiicient 
answer;  but  the  prisoner  himself  reveals  two  of  the  thoughts 
that  arose  in  his  mind,  and  with  their  aid  we  can  quite  accu- 
rately ascertain  the  rest.  As  he  looked  upon  the  result  of  his 
action  there  came  a  consciousness  of  what  he  had  done,  and 
with  that  consciousness  a  shock  that  would  sober  almost  any 
rage ;  then  arose  the  fear  that  his  victim  might  linger  and  die 
and  he  himself  be  detected  and  punished.  How  to  avoid  that 
result  was  the  natural  sequence  of  his  thought,  and  then  came 
the  other  reflection  of  which  he  tells  us, — brutal  and  ignorant 
it  may  be,  but  with  which  he  bmced  his  nerves  and  hardened 
his  courage  for  the  final  act, —  that  he  "  had  a  right ''  to  kill 
the  man  who  was  not  yet  dead  and  so  avoid  detection  and  pun- 
ishment. Then  followed  the  choice  of  a  weapon.  The  knife 
which  he  had  just  used  would  naturally  come  first  to  his  mind, 
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but  he  either  sees  or  remembers  his  axe,  and  chooses  that  as 
the  more  effective  weapon  of  the  two,  and  possibly  also  be- 
cause he  bad  then  in  mind  a  mutilation  of  the  body,  which 
would  prevent  identification.  In  all  this  there  is  very  much 
more  than  impulse  or  an  unreflecting  blow.  There  is  thought, 
choice  and  plan. 

The  rule  as  to  deliberation  and  premeditation  has  been  stated 
so  often  as  to  have  become  familiar.  The  time  need  not  be 
long  and  may  be  short.  If  it  furnishes  room  and  opportunity 
for  reflection,  and  the  facts  sliow  that  such  reflection  existed, 
and  the  mind  was  busy  with  its  design  and  made  the  choice 
with  full  chance  to  choose  otherwise,  the  condition  of  the 
statute  is  fulfilled.  The  jury  were  justified  in  their  conclu- 
sion that  there  was  a  deliberate  and  premeditated  design  to 
kill  even  though  they  credited  the  prisoner's  account  of  the 
affray. 

But  they  may  have  disbelieved  it  entirely.  Why  should 
Vandercook  on  finding  the  cabin  door  barred  proceed  to  force 
an  entrance?  What  foundation  was  there  for  an  accusation  of 
poisoning?  When  Beckwith  made  that  accusation  Vandercook 
is  represented  as  having  admitted  it,  and  as  coolly  expressing 
his  regret  that  it  failed  of  its  purpose  because  Beckwith  threw 
it  off  his  stomach.  If  there  was  any  quarrel  between  these 
mer^  it  was  about  the  mine ;  that  was  their  sole  cause  of  hos- 
tility ;  and  yet  neither  mentioned  it  at  all»  or  broached  the  sub- 
ject by  a  word.  On  the  contrary  Beckwith  calls  Vandercook 
by  an  opprobrious  epithet  as  far  away  as  possible  from  the  subject 
ot  difference,  and  thereupon  the  latter,  who  had  borne  without 
emotion  the  charge  of  attempted  murder,  flames  into  a  rage  at 
being  called  a  "  whoremaster  "  and  resorts  to  violence.  In  relat- 
ing what  occurred  as  a  witness,  the  prisoner  at  first  on  his  direct 
examination  conceals  the  fact  of  a  blow  with  the  axe  given  after 
the  close  of  the  struggle,  and  confesses  it  only  when  pressed  by 
the  cross-examination.  After  that  blow  he  admits  that  he  cut 
Vandercook's  throat  and  pulled  out  his  tongue.  The  atrocity 
of  the  act  is  here  said  to  indicate  frenzy,  but  the  prisoner  gives 
a  different  and  very  strange  explanation,  saying  that  it  was 
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"  same  as  the  Masons  do ;  that  is  the  penalty  they  have  to  in- 
flict on  one  another."  The  answers  he  made  often  had  about 
them  a  tone  of  brutality,  of  cold  unconcern,  and  the  jury  may 
very  well  have  disbelieved  his  story  of  an  aflray  and  reached 
their  conclusion  with  little  trust  in  the  prisoner's  explanation. 
In  that  view  of  the  case  they  had  before  them  the  quarrel 
about  the  ownership  of  the  mine  which  had  developed  in  the 
prifitoner  a  considerable  degree  of  hostility ;  his  repeated  threats 
to  put  his  enemy  out  of  the  way,  and  his  tempting  another  to 
murder  with  a  suggestion  of  the  money  to  be  gained  from  the 
man  he  hated ;  the  opportunity  offered  by  Vandercook's  pres- 
ence in  the  solitary  cabin  hidden  in  the  ravine  and  little  ex- 
posed to  observation ;  the  thrust  of  the  knife  indicating  a  blow 
struck  from  behind  ;  the  chopping  of  the  body  into  fragments 
and  burning  whatever  could  be  identified  ;  the  falsehood  told 
to  explain  Vandercook's  absence  and  the  final  departure  and 
flight.  These  facts  taken  together  tend  to  the  conclusion 
which  the  jury  reached. 

The  grade  of  the  crime  was  a  question  of  fact  for  their  de-^ 
termination  acting  under  proper  instructions  as  to  the  law. 
There  is  no  complaint  of  those  instructions  and  the  verdict 
rendered  on  the  question  of  fact  it  would  be  our  duty  to  re- 
spect even  if  it  bred  in  us  a  doubt  which  we  do  not  feel. 

The  request  to  discharge  the  juror  New  after  he  had  been 
accepted  and  sworn  was  by  the  statute  within  the  discretion  of 
the  trial  judge.  (Code  of  Crim.  Pro.,  §  3T1.)  That  discretion 
was  not  at  all  abused,  and  if  we  were  at  liberty  to  review  it  we 
should  feel  that  it  was  not  unwisely  or  improperly  exercised. 

Discovering  no  error  in  the  record,  our  duty  is  to  ainrm  the 
conviction. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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163  8741      The  People,  ex  rel.  W.  Frank  Smith,  Appellant,  v.  The 

Commissioners  of  the  Department  of  Fire  and  Buildings 

IN  THE  City  of  Brooklyn,  Respondents. 

While  an  order  of  the  Sapreme  Court,  qauhing  a  common-law  certiorari^ 
made  in  the  exercise  of  its  discretion  by  the  coart,on  the  ground  that  the 
proceedings  brought  up  by  the  writ  ought  not  to  be  thus  reviewed,  is  not 
appealable  to  this  court,  when  it  adjudicates  upon  the  proceeding,  and 
determines  that  the  allegations  of  error  are  not  sustained  it  is  reviewable 
here. 

PeapU,  ex  rd,  VandsrbiU,  y.  StUu>€U  (19  N.  Y.  531),  distinguished. 

The  relator  was  appointed  as  a  '* detailed  fireman"  by  the  commissionen 
of  the  department  of  fire  and  buildings  of  the  city  of  Brooklyn.  He  was 
removed  by  resolution  of  the  board,  without  notice,  trial  or  charges  hav- 
ing  been  made  against  him  as  required  by  the  charter  of  said  dty  (g  14, 
tit.  13,  chap.  863,  Laws  of  1878),  to  authorise  the  removal  of  a  member 
of  the  department.  The  removal  was  on  the  ground  that  no  such  office 
as  **  detailed  fireman  "  existed.  Held  error;  that  the  appointment  of  the 
relator  was  as  fireman,  and  he  could  only  be  removed  In  the  manner  pre- 
scribed by  the  charter. 

(Argued  October  5,  1886;  decided  October  26,  1886.) 

Appeal  from  otder  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  May  12,  1886, 
which  affirmed  an  order  of  Special  Term  which  is  set  forth  in 
the  opinion,  wherein  also  the  material  facts  are  stated. 

Edward  F.  O^Dwyer  for  appellant.  The  order  appealed 
from  ib  a  final  order  iu  a  special  proceeding,  and  affects  a  sub- 
stantial right  and  is  reviewable  in  this  court.  (Code  of  Civ.  Pro., 
§  190,  subd.  3,  §  1837 ;  People,  ex  rel  Vanderbiitj  v.  StilweUy 
19  N.  Y.  631 ;  People,  ex  rel,  Allen,  v.  Knowlea,  47  id.  415- 
420 ;  People,  ex  rel.  Davis,  v.  Hill,  53  id.  547,  549 ;  People^ 
ex  rel.  WcUdman,  v.  Board  Police  Comre.,  82  id.  606  ;  People, 
ex  rel.  Haneraan,  v.  Bd.  Tax  Gomra.,  86  id.  655 ;  People  v. 
Bd.  Assessors,  39  id.  88.)  The  appointment  of  the  relator 
became  a  vested  right  of  which  he  could  only  be  deprived 
(divested)  upon  charges,  trial  and  conviction,  and  the  right  to 
such  charges,  trial  and  conviction  is  provided  for  by  section  14 
of  title  XIII,  chapter  863,  Laws  of  1873,  and  is  a  substantial 
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one,  capable  of  execution,  and  cannot  be  disregarded.  {PeopUy 
ex  rel.  Mwnday^  v.  Bd.  Fire  Gomre.^  72  N.  T.  445 ;  PeopUj 
ex  rd.  FoUcy  v.  Bd,  of  Police^  69  id.  408 ;  Blaufus  v.  PeopUy 
69  id.  107;  Schiffer  v.  Pruden,  64  id.  47;  People,  ex  rel, 
Siebertj  v.  Police  Comrs.y  20  Hun,  337.)  The  proceeding  had 
in  removing  the  relator  was  insuflScient.  {People,  ex  rel. 
Pennie,  v.  Contra.  Fire  and  BuUdings,  26  Hun,  533 ;  Pennie 
V.  City  of  Brooklyn,  97  N.  Y.  654.) 

Almet  F-  Jenks  for  respondents.  This  order  is  not  appeal- 
able to  this  court.  {People,  ex  rel.  Hanemcm,  v.  Bd.  Tax 
Comra.,  85  N.  Y.  655 ;  People,  ex  rel.  Purvis,  v.  Bd.  Police 
Conire.,  86  id.  639 ;  People,  ex  rd.  Hudeon,  v.  Bd.  of  Fire 
Cmn/re.,  77  id.  605  ;  People  v.  StiUweU,  19  id.  531, 533.)  Th© 
relators  had  jurisdiction  in  the  premises.  {Sime  v.  Fire  Comrs.y 
73  N.  Y.  439.) 

Rapallo,  J.  The  order  of  the  General  Term  in  this  case  i& 
appealable.  It  affirms  a  judgment  rendered  at  Special  Term 
on  certiorari,  which  was  in  the  following  words :  "  It  is  ordered 
and  adjudged  that  the  respondents  have  judgment  on  the  re- 
turn, and  that  their  action  in  removing  relator  from  said  de- 
partment of  fire  and  buildings  is  in  every  respect  affirmed,, 
and  that  said  writ  of  certiorari  be  quashed  with  $10  costs." 

An  order  which  simply  quashes  a  common-law  certiorari  has 
often  been  held  not  to  be  appealable  to  this  court,  because  the  is- 
suing of  the  writ  rests  in  the  discretion  of  the  court,  and  conse- 
quently it  can,  in  its  discretion,  recall  or  quash  the  writ  without 
passing  upon  the  validity  of  the  proceeding  sought  to  be  re- 
viewed. The  case  of  People,  ex  rd.  VanderhiU,  v.  StUweU  (19  N. 
Y.  531)  fell  within  that  principle.  There  was  no  hearing  upon 
the  return  and  no  adjudication  upon  the  merits,  but  the  decision 
was  rendered  on  a  motion  to  qnash  the  writ,  which  motion 
was  granted.  In  the  opinion,  it  is  true,  the  validity  of  the 
proceedings  sought  to  be  reviewed  was  considered,  and  the 
court  held  that  the  writ  had  been  improvidently  issued.  But 
the  order  simply  quashed  the  writ  and  did  not  adjudicate  upon. 
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the  validity  of  the  proceeding.  The  cases  of  People,  ex  rel. 
I>am8,v.IKU{&8  N.Y.547);  People^ex rd.  Waldman^Y. Board 
of  Police  CorrCra  (82  id.  606)  and  People,  ex  rd.  Hcmeman^ 
V.  Boa/rd  of  Tax  Corners  (85  id.  655)  were  of  the  same  de- 
scription. Bnt  in  the  case  of  People  v.  Board  of  Assessors 
(39  N.  Y.  88),  although  the  order  concluded  by  directing  that 
the  writ  be  quashed,  that  conclusion  was  preceded,  as  in  the 
present  case,  by  an  adjudication  that  the  proceeding  brought 
up  by  the  writ  was  valid  and  free  from  error,  and  the  judg- 
ment quashing  the  writ  was  not  rendered  in  the  exercise  of 
the  discretion  of  the  court,  and  on  the  ground  that  the  proceed- 
ing ought  not  to  be  reviewed  by  the  writ,  but  on  the  ground 
that  the  allegations  of  error  were  not  sustained.  This  decision 
was  held  to  present  a  question  of  law,  reviewable  in  this  court. 
To  the  same  eflEect  was  thfe  case  of  People,  ex  rd.  Alien,  v. 
Knowles  (47  N.  Y.  415,  420). 

"We  must,  therefore,  consider  the  question  of  the  validity  of 
the  proceeding  brought  up  for  review  by  the  writ.  That  pro- 
ceeding was  a  resolution  of  the  board  of  commissioners  of 
the  department  of  fire  and'  buildings  in  'the  city  of  Brooklyn 
as  follows :  "  Resolved,  That  William  F.  Smith,  detailed  fire- 
man, be  dismissed  the  department."  If  he  was  legally  ap- 
pointed a  member  of  the  fire  department,  it  is  not  disputed 
that  his  removal  was  illegal,  inasmuch  as  the  power  of  the  com- 
missioners to  remove  a  member  of  the  department  can  only  be 
exercised  on  conviction  of  the  member  of  some  of  the  offenses 
specified  in  section  14  of  title  13  of  the  charter  of  the  city  of 
Brooklyn  (Laws  of  1873,  chap.  863),  and  in  the  case  of  the  re- 
lator there  was  no  such  conviction.  He  was  removed  by  a  sim- 
ple resolution,  without  trial  or  notice,  or  even  any  charge  having 
been  made  against  him.  The  only  ground  upon  which  the 
board  claim  that  their  action  should  be  sustained,  is  that  his 
appointment  was  invalid  for  the  reason  that  he  was  appointed 
as  "a  detailed  fireman,"  and  as  no  such  oflSce  existed,  he  was 
dismissed  by  the  board.  That  position  was  sustained  by  the 
General  Term  in  their  opinion,  and  they  held  that  consequently 
the  removal  was  regular  and  proper.     We  think  that  the  case 
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of  Pennie  v.  City  of  BrooJdyn^  decided  by  the  City  Court 
of  Brooklyn  and  affirmed  in  this  court,  determines  the  question 
adversely  to  the  respondents.  The  appointment  of  Pennie  was 
precisely  the  same  as  that  of  the  present  relator.  Both  were 
appointed  by  resolution  "  detailed "  firemen,  and  both  were 
removed  by  resolution,  without  other  cause  than  the  alleged 
invalidity  of  such  an  appointment.  Pennie  sued  out  a  writ  of 
certiorari^  and  the  opinion  of  the  General  Term  of  the  second 
department,  a  copy  of  which  is  among  the  appeal  papers  in  the 
cajse  of  Pennie  v.  City  of  Brooklyn^  on  file  with  the  clerk 
of  this  court  (vol.  62),  states,  "the  relator,  Henry  Pennie,  was 
removed  by  resolution  because  he  was  appointed  a  detailed 
fireman,  a  position  not  known  to  the  law.  This  is  quite  friv- 
olous ;  if  he  were  a  fireman,  his  office  was  known  to  the  law, 
and  detailed  here  means  nothing  more  than  selected."  The 
proceedings  were  thereupon  reversed,  and  Pennie  afterward 
bronght  an  action  in  the  City  Conrt  of  Brooklyn  for  his  salary 
during  the  time  of  his  exclusion.  The  same  point  was  urged 
on  the  trial  of  that  action,  and  a  motion  for  a  nonsuit  was  made 
on  the  ground,  as  stated  in  the  case  on  appeal,  "  that  the  position 
of  detailed  fireman  is  a  position  unknown  to  the  law,  and  that 
the  resolution  of  the  conmiissioners  removing  the  plaintiff  was 
effectual."  The  motion  was  denied  -and  exception  taken,  and  a 
verdict  for  the  plaintiff  was  directed,  and  on  tippeal  to  this  court 
the  judgment  entered  on  the  verdict  was  affirmed.  {Pennie  y. 
aty  of  Brooklyn^  97  K.  Y.  654.)  The  cases  are  identical  and 
we  see  no  ground  upon  which  the  proceedings  of  the  board 
can  be  sustained. 

The  judgments  of  the  General  and  Special  Terms  should  be 
reversed,  and  the  proceedings  of  the  respondents  reversed  and 
annulled,  with  costs  to  the  relator  in  this  court  and  the  court 
below. 

All  concur. 

Judgment  reversed. 
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}^  12     In  the  Matter  of  the  Probate  of  the  Last  Will  and  Testament 
J0|  ^1  of  John  Wilson,  Deceased. 


[mo  886  An  executor  named  in  a  wUl  who  presents  it  for  probate  is  not  such  a  partj 
to  the  proceeding,  within  the  spirit  and  meamng  of  the  Code  of  Civil  Pro- 
cedure (g  820),  as  to  preclude  him  from  testifying  to  personal  transactions 
with  the  deceased  testator ;  nor  does  his  right  to  commissions  as  executor 
render  him  incompetent  by  reason  of  interest. 

An  executor  called  as  a  witness  as  to  such  transactions  was  also  a  legatee 
under  the  will.  Upon  objection  being  made  to  his  testifying  because  of 
his  interest  he  put  in  evidence  a  release  under  seal  of  his  interest  as 
legatee.  Held,  that  such  interest  was  thereby  discharged  and  the  objec- 
tion rendered  untenable. 

Under  said  Code  (§  2589)  an  unsuccessful  contestant  of  the  probate  of  a  will 
on  appeal  may  not  be  allowed  costs  ;  costs  on  appeal  may  only  be  awarded 
to  the  successful  party. 

(Argued  October  11,  1886  ;  decided  October  26,  1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  entered  upon  an  order 
made  December  15, 1 885,  which  affirmed  a  decree  of  the  surro- 
gate of  the  county  of  Orange,  admitting  to  probate  the  will  of 
John  Wilson,  deceased. 

The  facts,  so  far  as  material  to  the  questions  presented,  are 
stated  in  the  opinion. 

Henry  Bacon  for  appellants.  The  admission  of  Hart's  testi- 
mony as  to  personal  transactions  and  communications  with 
testator  was  erroneous  and  the  objections  and  exceptions  to  it 
are  well  taken.  (Code  of  Civil  Pro.,  §  829 ;  Lane  v.  Lane^ 
95  N.  T.  494  ;  Cadmus  v.  OaUey,  3  Dem.  324.)  His  release 
of  his  legacy  was  ineffectual  to  make  him  competent  to  testify 
to  personal  transactions  or  communications  with  deceased 
against  the  heirs  and  next  of  kin.  {Oen^t  v.  Lawyer^  61 
Barb.  211.)  Hart  was  incompetent  because  he  was  the  pro- 
ponent in  this  proceeding  and  was  testifying  in  his  own  behalf. 
(Code  of  Civil  Pro.,  §§  828,  829 ;  Church  v.  Howard^  79  N. 
Y.  415 ;  Nearpass  r.  QHmam,^  16  Hun,  121 ;  SchoormtaJcer  v. 
Wolford,  20  id.  166 ;  WUhina  v.  Baher,  24  id.  82 ;  Smith, 
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Adm'r^  v.  HcOham,  26  id.  159 ;  Fine  v.   Pine,  33  id.  69 ; 
Pimcher  v,  Scott,  id.  223  ;  In  re  Smith,  95  N.  Y.  616.) 

JS.  R,  Champion  for  respondent.  Hart,  the  executor  and 
proponent,  was  not  incompetent  as  a  witness.  {Children^ 8 
Aid  Soo.  V.  Loveridge,  70  N.  Y.  387 ;  Rv^g  v.  Rvgg,  83  id. 
592;  In  re  WiU  of  Heuatis,  23  Week.  Dig.  224 ;  Eedf.  Am. 
€a8.  on  Law  of  Wills,  177 ;  State  v.  CatehiU  Bk.,  18  Wend. 
466 ;  Utica  Ins.  Co.  v.  Cadwdl,  13  id.  297 ;  Coffin  v.  Coffin, 
23  N.  Y.  9;  Meehan  v.  Roarke,  2  Bradf.  388;  Reeve  v. 
Croeby,  3  Redf .  74.)  The  fact  that  the  release  was  made  for 
the  purpose  of  enabling  the  releasor  to  testify  did  not  render 
liim  incompetent.  ( Vasseur  v.  Livingston,  4  Duer,  285 ; 
Doyle  V.  Daniels,  2  Smith,  336-387,  496  ;  JVelson  v.  Smith, 
3  Abb.  Pr.  117.)  Nor  did  the  fact  that  it  was  not  executed 
until  after  the  beginning  of  the  hearing  make  any  differ- 
ence. (1  Greenl.,  §  426 ;  TaUmxin  v.  Dutcher,  7  Wend.  180 ; 
Doty  V.  Wilson,  14  Johns.  378  ;  Clark  v.  Coaster,  4  Moore,  207.) 

RuGER,  Ch.  J.  One  Hart  was  executor  under  the  will  of 
John  Wilson,  deceased,  and  also  a  legatee  therein.  He  pre- 
sented the  will  for  probate  and  offered  himself  as  a  witness 
to  prove  personal  conversations  and  transactions  had  by  him 
with  the  testator  at  the  time  of  its  preparation  in  relation  to  its 
contents  and  execution. 

It  was  objected  that  he  was  incompetent  under  section  829 
of  the  Code  of  Civil  Procedure  to  testify  to  such  transactions 
and  conversations,  both  as  a  party  to  the  proceeding  and  also 
by  reason  of  his  interest  in  the  event.  The  proponent,  there- 
upon, put  in  evidence  a  release  to  the  administrator,  of  his 
interest  as  legatee  under  the  wilL  The  objection  was  there- 
upon overruled  by  the  surrogate,  and  this  is  now  alleged  as  error. 

We  think  the  questions  presented  have  been  settled  by  au- 
thority against  the  contention  of  the  appellants. 

The  interest  which  the  witness  might  have  taken  as  legatee 
under  the  will  was  effectually  discharged  by  the  release.  It 
was  an  instrument  under  seal  importing  a  consideration,  audits 
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effect  was  to  swell  the  residuum  of  the  estate  and  increase  the 
amount  to  be  distributed  under  the  provisions  of  the.  will.  The 
residuary  legatee  took  nothing  thereby  in  the  right  of  the  re- 
leasing legatee,  and  did,  in  no  sense,  succeed  to  tlie  sum  derived 
from,  through  or  under  any  right  of  such  legatee. 

Neither  was  the  witness  incompetent  by  reason  of  being  a 
party  to  the  proceeding,  or  as  being  interested  by  way  of  com- 
missions as  executor.  It  was  held  in  the  case  of  Children's 
Aid  Society  v.  Loveridge  (70  N.  Y.  387),  that  an  executor 
was  not  such  a  party  to  the  proceedings  to  prove  a  will,  as  would 
preclude  him  from  testifying  to  personal  transactions  with  the 
deceased  testator,  within  the  spirit  and  meaning  of  section  399 
of  the  Code  of  Procedure. 

Neither  did  his  right  to  compensation  as  executor  render  him 
incompetent  by  reason  of  interest  to  testify  to  such  transac- 
tions. This  ruling  was  approved  and  followed  in  Rugg  v. 
liugg  (83  N.  Y.  592).  The  same  question  was  decided  in  a 
similar  manner  in  Reeve  v.  Crosby  (3  Redf.  74).  In  McDoti- 
ongh  V.  Loughlin  (20  Barb.  238),  the  proposed  witness  was 
an  executor  and  trustee  under  the  will  as  well  as  a  subscribing 
witness.  The  question  was  whether  the  execution  of  the  will 
could  be  proved  by  him,  without  working  a  forfeiture  of  his  ap- 
pointment as  executor,  and  the  devise  to  him  as  trustee,  under 
2  Revised  Statutes,  page  65,  section  50,  avoiding  any  beneficial 
devise,  legacy,  interest  or  appointment  to  subscribing  witnesses. 
It  was  held  that  it  could,  inasmuch  as  the  devise  to  him  was  in 
trust,  he  taking  no  beneficial  interest  therein,  and  his  appoint- 
ment as  executor  was  fiduciary,  and  not  for  his  own  benefit. 
It  was  said  that  the  commissions  were  given  by  statute  as  com- 
pensation for  services,  and  did  not  accrue  to  the  executor  as  a 
gratuity  by  force  of  the  will.  The  claim  and  appointment  were 
not  beneficial  within  the  meaning  of  the  statute.  It  is  said  in 
the  same  case  that  the  doctrine  of  the  English  courts  is  to  the 
same  effect,  citing  1  Mod.  107 ;  Lowe  v.  JoUiffe  (1  TV.  B. 
365) ;  Holt  v.  Tyrrell  (1  Barn.  [K.  B.]  12) ;  BeUiaon  v.  Brom- 
ley (12  East,  250). 

We  find  no  cases  in  this  State  confiicting  with  the  principles 
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laid  down  in  those  referred  to.  In  Zane  v.  Zatie  (95  N.  Y. 
494)  the  proposed  witness  was  not  only  an  executrix,  but  also 
a  legatee,  and  it  was  properly  held,  she  not  having  released  her 
claim  as  legatee,  that  she  was  an  interested  party. 

There  are  no  other  objections  made  by  the  contestants  ap- 
pearing in  the  record  which  are  open  to  consideration  in  this 
court.  The  executor,  however,  has  appealed  from  so  much  of 
the  judgment  rendered  by  the  General  Term  as  awards  costs 
to  the  unsuccessful  contestants. 

We  are  of  the  opinion  that  under  section  2589  of  the  Code 
of  Civil  Procedure  this  appeal  must  prevail.  That  section  lays 
down  an  express  rule  by  which  costs  of  appeal  in  that  court 
must  be  regulated,  and  it  authorizes  costs  to  a  successful  party 
only.  This  was  distinctly  adjudged  by  this  court  in  Jn  re 
Budlong  (100  N.  Y.  203)j  and  accords  with  sound  policy. 
Sections  3230  and  3240  refer  only  to  such  cases  as  are  not 
otherwise  provided  for  in  the  Code. 

The  judgment  of  the  General  Term  should  be  aflSirmed  as  to 
the  probate  of  the  will,  and  reversed  as  to  the  award  of  costs 
to  the  contestants,  with  costs  to  the  executor  to  be  paid  out  of 
the  estate. 

All  concur. 

Judgment  accordingly. 


John  Hutkoff,  Kespondent,  v.  William  J.  Demoekst  et  al., 

Appellants. 

Emily  E.  Caldwell  et  al.,   Respondents,  v.  Fhanklin  J. 
Wall,  Appellant. 

GoTTHELF  Gbeiner,  Ecspondcut,  V.  Jettel  H.  Hamburgheb, 

Appellant. 

llie  provision  of  the  act  of  1886  (Chap.  418,  Laws  of  1886)  amendatory  of  the 
Code  of  Civil  Procedure,  which  declares  that  the  City  Court  of  New  York 
(formerly  the  Marine  Court)  shall  be  deemed  a  superior  city  court  within 
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the  meaning  of  the  proyision  of  the  Code  of  Civil  Procedure  (§  190)  pro- 
viding for  appeals  to  this  court,  and  which  thus  authorizes  appeals  di- 
rect to  this  court  from  judgments  of  the  General  Term  of  said  court,  is 
violative  of  the  provision  of  the  State  Constitution  (Art.  6,  §  12)  which 
declares  that  the  Court  of  Common  Pleas  of  the  city  and  county  of  New 
York  shall  be  continued  with  the  powers  and  jurisdiction  it  had  at  the 
time  of  the  adoption  of  the  judiciary  article  of  the  Constitution;  as  said 
act  takes  away  from  the  Court  of  Common  Pleas  the  power  to  review  the 
decisions  of  the  Marine  Court,  which  it  had  at  the  time  of  the  adoption 
of  the  judiciary  article  of  the  Constitution. 

Power  to  pass  said  act  was  not  given  to  the  legislature  by  the  provision  of 
said  judiciary  article  (Art.  6,  g  22),  which  gives  it  power  to  "authorize 
the  judgments,  decrees  and  decisions  of  any  court  of  original  civil  juris- 
diction, established  in  any  city,  to  be  removed  for  review  directly  into 
the  Court  of  Appeals."  That  provision  was  intended  to  embrace  only 
courts  of  record  established  in  cities  which  were  in  existence  at  the  time 
of  the  adoption  of  said  article  (December,  1869),  and  the  Marine  Ooart  was 
not  a  court  of  record  in  a  legal  sense  of  the  term  until  1872. 

Jt  seems  the  Constitution  does  not  contemplate  the  establishment  by  the 
legislature  of  other  superior  city  courts  than  those  enumerated  therein. 

(Argued  October  19,  1886;  decided  October  26, 1886.) 

These  were  motions  to  dismiss  appeals  from  judgments  of 
the  General  Term  of  the  City  Court  of  New  York,  on  the 
ground,  among  others,  that  the  provision  of  the  act  (Chap.  418, 
Laws  of  1886)  declaring  that  the  City  Court  of  New  York  shall 
be  deemed  a  superior  city  court,  and  thereby  authorizing  an 
appeal  direct  from  its  judgment  to  the  Court  of  Appeals,  is 
unconstitutional. 

Jas,  R.  Marvin  for  appellants  Demorest  et  al.  The  Court 
of  Appeals  may  lawfully  take  the  jurisdiction  the  act  (Laws  of 
1886,  chap.  418)  confers.  (Const.,  art.  6,  §  6 ;  J^uUerfidd  v, 
Baddey  58  N.  Y.  490;  People  v.  Gardner^  45  id.  812;  Same 
V.  Norton,  59  Barb.  169 ;  De  Ea/rt  v.  Ea;tch,  3  Hun,  375 ; 
People  V.  Mayor^  etc.,  Y9  N.  Y.  589,  590.)  The  act  in  ques- 
tion, so  far  as  this  case  is  concerned,  takes  nothing  from  the 
Common  Pleas  which  it  had  in  January,  1870,  when  the  Con- 
stitution went  into  effect.  (McAdams'  Marine  Court  Prac. 
[2d  ed.]  4;  Cooley  on  Const.  Lim.  [3d  ed.]  177,  178.)  The 
State  legislature  had  power  to  pass  this  act.     {People  v.  Draper^ 
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15  N.  Y.  543 ;  Thorpe  v.  EuUand  <b  B.  E.  B.  Co.,  27  Vt. 
142 ;  1  Abb.  N.  Dig.  118.)  The  right  of  appeal  is  a  mere 
remedial  power  subject  to  change  at  the  will  of  the  legislature. 
(Con8t.,art.6,§6;  Potter's  Dwarris  on  Stat.  471, 472.)  The  act 
is  constitutional  in  all  its  parts,  an  appeal  is  not  a  vested  right, 
but  a  mere  legislative  privilege  subject  to  change  by  it  at  will. 
{Grover  v.  Cook,  1  N.  Y.  536 ;  In  re  Palmer,  40  id.  561 ;  64 
id.  58 ;  67  id.  447 ;  People  v.  Fowler,  55  id.  675  ;  Neusler  v. 
People,  58  id.  516.) 

GHhson  Putzel  for  appellant  Hamburger. 

David  Leventritt  for  respondent  HutkofE.  It  is  only  in  cases 
where  the  meaning  of  statutes  is  doubtful  that  the  courts  are 
authorized  to  indulge  in  conjectures  as  to  the  intention  of  the 
legislature,  or  to  look  to  consequences,  in  the  construction  of 
the  law ;  when  the  meaning  is  plain  and  unambiguous,  the  act 
must  be  carried  into  effect  according  to  the  language,  otherwise 
the  courts  would  be  assuming  legislative  authority.  ( Wood- 
mff  V.  MecK.  Bh,  25  Wend.  673 ;  Bowen  v.  NeweU,  8  N.  Y. 
190 ;  Eiggins  v.  Moore,  34  id.  417 ;  Easton  v.  PickersgUl,  55 
id.  310 ;  Fellows  v.  Mayor,  etc.,  17  Hun,  249  ;  Scott  v.  Eeid, 
10  Pet.  524 ;  Dwarris  on  Stats.,  note  3,  ed.  1875 ;  People,  ex 
rel.  Eall,  v.  Supervisors  of  Greene,  13  Abb.  N.  C.  421 ;  Mc- 
ClusJcey  v.  Cromwell,  UN.  Y.  593 ;  Purdy  v.  People,  4 
Hill,  397, 403;  F^Z/e'T- v. //a/W^,  20  Wend.  561, 562 ;  Dwarris 
on  Stats.  [Potter's  ed.J  193.)  Where  the  language  of  a  statute 
is  definite  and  has  a  precise  meaning,  it  must  be  presumed  to 
declare  the  intent  of  the  legislature,  and  it  is  not  allowable  to 
go  elsewhere  In  search  of  conjecture  to  restrict  or  extend  its 
meaning.  {Johnson  v.  Eudson  E.  E,  E.  Co.,  49  N.  Y.  455 ; 
Benton  v.  WicJcwire,  54  id.  226;  Eudson  Iron  Co.  v. 
Alger,  id.  173-175.)  In  the  construction  of  a  statute  gram- 
matical rules  do  not  prevail  over  the  manifest  sense  of  .the 
language.     {People  v.  Gates,  56  N.  Y.  387.) 

Henry  WeMe  and  Charles  Goldzier  for  respondent  Grener. 
The  law  enacted  by  the  legislature,  as  set  forth  in  chapter  418. 
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Laws  of  1886,  which  provides  that  the  City  Court  of  New 
York  shall  be  deemed  a  superior  city  court,  and  thereby  giv- 
ing this  court  the  exclusive  right  to  review  judgments  from  its 
General  Term,  is  unconstitutional  and  void.  (Const.,  art.  6, 
§  12  ;  Alexander  v.  Bennett,  60  N.  Y.  206.)  The  legislature 
could  no  more  interfere  with  the  privilege  vouchsafed  to  every 
suitor  of  having  his  appeal  to  the  Court  of  Common  Pleas 
than  they  could  with  the  right  of  a  suitor  who  had  selected  his 
tribunal  to  have  the  cause  held  in  the  tribunal  of  his  selection. 
{Alexander  v.  BenneUy  60  N.  Y.  206.) 

Kapallo,  J.  Article  6^  of  the  Constitution  of  the  State,  was 
adopted  by  the  people  at  the  November  election  in  1869,  and 
declared  adopted  by  the  board  of  State  canvassers,  December 
6, 1869.  One  of  its  provisions  was,  that  the  Superior  Court  of 
the  city  of  New  York,  and  the  Court  of  Common  Pleas  of  the 
city  and  county  of  New  York,  the  Superior  Court  of  Buffalo 
and  the  City  Court  of  Brooklyn,  were  continued  with  the 
powers  and  jurisdiction  they  then  severally  had,  and  such  fur- 
ther civil  and  criminal  jurisdiction  as  might  be  conferred  by 
law.     (Art.  6,  §  12.) 

In  the  case  of  Pop-finger  v.  Yutte  (102  N.  Y.  38)  we  decided 
that  this  provision  superseded  section  12  of  article  14,  which 
declared  that  those  courts  should  remain  wntU  otherwise  di- 
rected ly  the  legislature,  with  their  then  present  powers  and 
jurisdiction ;  that,  after  the  adoption  of  article  6,  it  was  beyond 
the  power  of  the  legislature  to  take  from  those  courts  any  of 
the  powers  or  jurisdiction  which  they  had  at  the  time  of  the 
adoption  of  the  article,  and  that  consequently  subdivision  5  of 
section  263  of  the  Code  of  Civil  Procedure,  which  purported 
to  confine  their  jurisdiction  in  judgment  creditor's  actions  to 
cases  when  the  judgment  on  which  the  action  was  founded 
was  recovered  m  the  same  court,  was  inoperative  and  void,  be- 
cause at  the  time  of  the  adoption  of  article  6  those  courts  had 
general  jurisdiction  in  equity  within  their  territorial  limits, 
co-extensive  with  that  of  the  Supreme  Court,  and  subdivision 
5  purported  to  take  away  part  of  that  jurisdiction  by  limiting 
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it,  in  judgment  creditor's  suits,  to  judgments  recovered  in  the 
same  court.  At  the  time  of  the  adoption  of  article  6,  the  ju- 
risdiction and  powers  of  the  Court  of  Common  Pleas  of  the 
city  and  county  of  New  York  were  declared  and  enumerated 
m  title  5  of  the  Code  of  Procedure  (§§  33  and  34).  Section  34 
is  in  the  following  words :  "  §  34.  The  Court  of  Common 
Pleas  of  the  city  and  county  of  New  York  shall  also  have 
power  to  review  the  judgments  of  the  Marine  Court  of  the 
city  of  New  York,  and  of  the  justices'  courts  in  that  city." 
By  the  act  of  1883  (Chap.  26),  the  name  of  the  Marine  Court 
was  changed  to  the  City  Court,  but  it  still  remained  the  same 
court,  with  the  same  judges  and  oflSicers,  and  the  same  jurisdic- 
tion, and  the  power  to  review  its  judgments  continued  in  the 
Court  of  Common  Pleas  under  its  original  grant  of  power. 
By  chapter  418  of  the  Laws  of  1886,  it  was  sought  indirectly 
and  by  language,  the  full  effect  of  which  would  not  readily  be 
observed  by  a  casual  reading,  to  take  from  the  Court  of  Com- 
mon Pleas  the  important  power  of  reviewing  the  judgments  of 
the  Marine  Court,  now  the  City  Court,  and  to  authorize  an 
appeal  from  those  judgments  direct  to  the  Court  of  Appeals, 
without  requiring  that  they  should  first  be  subjected  to  review 
by  the  Court  of  Common  Pleas.  The  enactment  is  as  follows: 
"  §  1.  Subdivision  2  of  section  191  of  chapter  448  of  the  Laws 
of  1876,  entitled  '  An  act  relating  to  courts,  officers  of  justice 
and  dvil  proceedings,'  is  hereby  amended  so  as  to  read  as  fol- 
lows :  2.  An  appeal  cannot  be  taken  in  an  action  commenced 
in  a  court  of  a  justice  of  the  peace,  or  in  a  District  Court  of 
the  city  of  New  York  or  in  the  City  Court  of  Yonkers,  or  in  a 
justice's  court  of  a  city,  unless  the  court  below  allows  the  ap- 
peal by  an  order  made  at  the  General  Term,  which  rendered 
the  determination,  or  at  the  next  General  Terra  after  judg- 
ment is  entered  thereupon.  An  action  discontinued  because 
the  answer  set  forth  matter  showing  that  the  title  to  real  prop- 
erty came  in  question,  and  afterward  prosecuted  in  another 
court,  is  not  deemed  to  have  been  commenced  in  the  court 
wherem  the  answer  was  interposed,  within  the  meanmg  of 
this    subdivision.      The  City    Court  of  New  York  shall  be 
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deemed  a  superior  city  court  within  the  meaning  of  section 
190  of  the  Code  of  Civil  Procedure. 

"  §  2.  This  act  shall  take  eflPect  immediately,  but  shall  not 
apply  to  any  actions  now  pending  in  which  the  time  to  appeal 
has  not  already  expired." 

If  the  act  were  construed  Kterally,  it  could  not  have  any  ope- 
ration whatever,  for  it  would  have  no  application  to  any  actions 
pending  at  the  time  of  its  passage,  in  which  the  time  to  appeal 
had  not  then  already  expired,  and  it  is  difficult  to  suppose  any 
case  to  which  under  that  restriction  it  could  apply.  Bat 
reading  it  as  if  the  word  "  not "  were  omitted,  it  is  still  subject 
to  the  fundamental  objection  that  it  contravenes  section  12  of 
article  VI  of  the  Constitution  by  depriving  the  Court  of  Com- 
mon Pleas  of  its  jurisdiction  and  power  to  review  the  judg- 
ments of  the  Marine  (City)  Court  which  it  possessed  at  the  time 
of  the  adoption  of  the  article,  and  which  were  thereby  rendered 
permanent  and  placed  beyond  the  power  of  the  legislature  to 
take  from  that  court. 

The  act  authorizing  appeals  to  this  court  from  the  der*.ision8 
of  the  General  Term  of  the  City  Court  of  Brooklyn  (Laws  of 
1871,  chap.  282),  and  its  recognition  by  this  court  by  entertain- 
ing such  appeals,  are  relied  upon  by  the  appellants  as  giving 
support  to  their  position  in  the  present  cases.  But  we  do  not 
see  that  they  affect  the  question.  There  is  no  provision  m  the 
Constitution  in  relation  to  the  Supreme  Court  which  could  be 
construed  as  restraining  the  legislature  from  taking  from  that 
court  the  appellate  jurisdiction  over  the  judgments  of  the  City 
Court  of  Brooklyn  which  it  possessed  in  1869  and  1870,  and  the 
question  now  presented  could  not  arise  in  respect  to  the  act  of 
1871,  before  referred  to. 

The  motions  to  dismiss  the  appeals  in  the  above-entitled  cases 
should  be  granted,  but  as  the  question  is  new,  no  costs  should 
be  allowed  to  either  party. 

All  concur. 

Appeal  dismissed. 
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Upon  a  motiou  for  re-argument  the  following  opinion  was 
handed  down : 

Rapallo,  J.  On  the  argument  of  the  motion  to  diemisa 
the  appeal  in  this  case  no  reference  was  made  to  section  22  of 
article  6  of  the  Constitution,  and  a  motion  for  a  re-argument  is 
now  made,  on  the  ground  that  the  omission  was  owing  to  ex- 
cusable inadvertence  of  counsel,  and  that  the  court  was  thereby 
misled. 

Section  22  of  article  6  provides  that  "  the  legislature  may 
authorize  the  judgments,  decrees  and  decisions  of  any  court  of 
record  of  original  civil  jurisdiction  established  in  a  city,  to  be 
removed  for  review,  directly  into  the  Court  of  Appeals." 

This  section,  not  having  been  referred  to  on  the  argument,  was 
not  noticed  in  the  opinion  then  delivered.  As  it  now  appears 
to  be  relied  upon  by  the  counsel  for  tbe  appellant,  we  have  ex- 
amined the  question  whether  it  affects  the  present  case,  and 
have  come  to  the  conclusion  that  it  does  not  require  us  to 
change  our  decision. 

It  will  be  observed  that  section  22  applies  only  to  courts  of 
record,  and,  in  our  judgment,  was  intended  to  embrace  only 
courts  of  record  which  were  established  in  cities  at  the  time 
of  the  adoption  of  article  6,  viz.,  in  December,  1 869.  There 
were  at  that  time  in  existence,  in  addition  to  the  Court  of  Com- 
mon Pleas  and  Sujperior  Court  of  the  city  of  New  York,  several 
other  local  courts  established  in  cities,  viz.,  the  Superior  Court 
of  the  city  of  Buffalo,  the  City  Court  of  Brooklyn,  which 
were  courts  of  record,  also  the  Marine  Court  of  the  city  of 
New  York.  The  Mayor's  Courts  of  cities,  the  Recorder's 
Courts  of  cities,  the  District  Courts  of  the  city  of  New  York, 
the  Justices  Courts  of  cities,  etc. 

The  Constitution  evidently  did  not  contemplate  the  estab- 
lishment by  the  legislature  of  other  Superior  City  Courts.  By 
section  19  of  article  6  the  legislature  was  authorized  to  estab-. 
lish  inferior  local  courts,  but  the  Superior  Courts  established 
in  cities  were  ennmertated  in  the  Constitution,  and  their  pow- 
ers and  jurisdiction  made  permanent,  but  no  authority  was 
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the  Marine  Court  with  a  seal,  with  the  proviso  that  nothing  in 
the  act  contained  should  authorize  said  court  to  issue  certifi- 
cates of  naturalization.  So  much,  however,  of  the  repealed 
section  107  of  the  act  of  1813  as  declared  the  court  to  be  a 
court  of  record,  was  not  at  that  time  re-enacted,  and  at  the 
time  of  the  adoption  of  article  6  of  the  Constitution  the  court 
remained,  so  far  as  rfespects  the  question  of  its  being  a  court  of 
record,  as  left  by  the  act  of  1852. 

To  constitute  a  court  of  record  in  a  legal  sense  it  is  not  suf- 
ficient that  the  court  should  have  a  clerk  and  a  seal.  A  court 
of  record  is  defined  by  Blackstone  to  be  one  whose  proceedings 
are  enrolled  for  a  perpetual  memorial  and  testimony,  which 
rolls  are  called  the  records  of  the  court,  and  are  of  such  high 
and  super-eminent  authority  that  their  truth  is  not  to  be  called 
in  question.  If  the  existence  of  a  record  be  denied  it  shall  be 
tried  by  nothing  but  itself,  that  is,  upon  bare  inspection,  whether 
there  be  any  such  record  or  no.  {S  Blackst.  Com.  24 ;  Coke 
on  Litt.  260a  and  1176.)  An  order  entered  in  the  minutes  of 
such  a  court  is  not  a  record  until  it  has  been  enrolled.  {Cros- 
well  V.  Byniea^  9  Johns.  287.)  These  rolls  or  records  contain 
a  history  of  the  proceedings  to  which  they  relate. 

As  has  already  been  shown,  the  revised  act  organizing  the 
court  (2  R.  L.  86,  §  105,  et  seq.)  did  not  provide  for  any  rolls 
or*  records  other  than  the  registers  directed  to  be  kept  by  the 
clerk,  containing  dockets  of  the  processes  issued  by  the  oonrt 
and  minutes  of  its  orders  and  judgments,  and  of  the  substance 
of  the  pleadings,  which  were  oral.  Written  pleadings  were 
not  required  until  1857  (Laws  of  1857,  chap.  295),  and  even 
these  were  not  required  in  Marine  cases,  and  there  was  no  pro- 
vision for  judgment-rolls  in  any  case.  But  after  the  adoption 
of  article  G  of  the  Constitution,  by  chapter  629  of  the  Laws 
of  1872  (§  1)  the  Marine  Court  of  the  city  of  New  York  was 
declared  to  be  a  court  of  record  to  and  for  all  intents  and  pur- 
poses. Its  powers  and  jurisdiction  were  continued  except  as 
otherwise  provided  in  the  act.  By  subsequent  sections  the 
forms  of  proceedings  and  remedies  prescribed  by  the  Code  of 
Procedure  for  actions  in  courts  of  record  including  the  forms 
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of  pleading,  were  applied  to  the  Marine  Court,  and  the  rules 
of  practice  of  the  Supreme  Court  were  made  applicable  to  it, 
and  in  the  Code  of  Civil  Procedure  of  1877  it  was  for  the  first 
time  included  in  the  enumeration*  of  the  courts  of  record  of 
this  State. 

Before  the  passage  of  the  act  of  1872  the  status  of  tlie  Ma- 
rine Court  as  a  court  of  record  was  considered  in  several  cases. 
In  Wheaton  v.  Fellows  (23  Wend.  374,  375),  which  related  to 
the  Justice's  Court  of  the  city  of  Albany,  the  question  arose 
whether  that  court  was  a  court  of  record.  Its  organization 
was  similar  to  tliat  of  the  Marine  Court.  (Laws  of  1821,  p. 
36.)  It  was  composed  of  three  justices,  and  had  a  clerk  and 
seal,  and  was  in  the  act  organizing  it,  declared  to  be  a  court  of 
record,  but  its  proceedings  were  to  be  the  same  as  those  in  a 
Justice's  Court.  The  provisions  as  to  the  entry  of  its  proceed- 
ings in  a  register  were  the  same  as  those  in  the  Marine  Court 
Act  of  1813.  It  was  held  in  the  case  cited  not  to  be  a  court 
of  record  in  a  strict  legal  sense,  but  only  for  some  special  pur- 
poses, and  a  plea  of  nil  debet  was  held  good  in  an  action  upon 
a  judgment  rendered  by  it,  though  it  would  not  have  been  a 
good  plea  to  an  action  on  a  judgment  of  a  court  of  record. 

In  Lester  v.  Redmond  (6  Hill,  590),  decided  in  1844,  a  like 
decision  was  rendered  with  reference  to  the  Marine  Court  of 
the  city  of  New  York,  and  it  was  held  that  that  court,  although 
a  court  of  record  for  certain  purposes,  was  not  such  in  the  exer- 
cise of  its  jurisdiction  between  party  and  party,  and  the  six  yeare 
statute  of  limitations  was  held  to  bar  an  action  on  its  judgments. 

In  Ford  v.  Bahcoch  (1  Denio,  158),  decided  in  1845,  it  was 
held  that  whoever  set  up  the  authority  of  the  Marine  Court  must 
show  that  the  case  was  one  of  which  it  had  jurisdiction  ;  and 
in  TLaff  v.  Knapp^  chamberlain  of  the  city  of  New  York,  de- 
cided in  1851,  it  was  held  by  this  court  that  the  Marine  Court 
did  not  possess  the  power  incident  to  courts  of  record  to  ap- 
point a  crier,  and  had  none  of  the  incidental  powers  of  coui'ts 
of  record,  it  not  being  a  court  of  record  in  the  strict  legal 
sense  of  the  term. 

We  do  not  think,  therefore,  that  section  22  of  article  6  of 
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the  Constitntion,  in  speaking  of  courts  of  record  established  in 
cities,  intended  to  include  the  Marine  Court  of  the  city  of  New 
York. 

The  act  of  1886  does  not,  in  terms,  authorize  appeals  direct 
to  this  court  from  the  Marine  (now  the  City)  Court  of  the  city 
of  New  York.  It  is  only  by  implication  that  the  right  is 
claimed.  By  the  attempt  to  constitute  it  a  Superior  City 
Court  it  is  supposed  that  the  general  provisions  aathorizing  ap- 
peals from  the  Superior  City  Courts  were  made  applicable  to 
it.  We  do  not  discuss  that  question,  nor  do  we  concede  that 
the  legislature  had  power  to  establish  Superior  City  Courts  in 
addition  to  those  enumerated  in  the  Constitution,  its  authority 
in  this  respect  being  confined  by  section  19  of  article  6  to  the 
establishment  of  inferior  local  courts.  The  case  of  Landera  v. 
Stdten  Island  H.  B.  Co.  (53  N.  Y.  450),  is  apparently  adverse 
to  the  view  that  such  a  power  is  vested  in  the  legislature. 

The  motion  for  a  re-argument  should  be  denied,  without  costs. 

All  concur. 

Motion  denied. 


The  People  of  the  State  of  New  York,   Respondent,  v. 
LiPMAN  Abensbebg,  Appellant. 

In  order  to  sustain  an  indictment  under  tlie  provision  of  the  act  of  188o 
(§  7,  chap.  183,  Laws  of  1885,  amended  by  chap.  458,  Laws  of  1885)  pro- 
hibiting the  manufactare  or  sale  of  any  article  "not  produced  from  un- 
adulterated milk  or  cream  from  the  same,"  which  is'* in  imitation  or 
semblance  of  or  designed  to  take  the  place  of  butter,"  it  must  be  made 
to  appear  that  the  article  manufactured  was,  bv  the  use  of  ingredients, 
not  necessary  or  essential  to  the  article  itself,  made  in  imitation  or  sem- 
blance of  butter;  the  manufacture  of  an  article  simply  "  designed  to  take 
the  place  of  butter  "  is  not  an  ofiense,  as  so  much  of  the  provision  is 
nnconstitutional. 

Upon  the  trial  of  an  indictment  for  a  violation  of  said  provision,  it  ap- 
peared that  defendant  sold  the  article  known  as  oleomargarine.  The 
court  charged  in  substance  that  the  simple  question  for  the  jury  to  de- 
termine was,  as  to  whether  the  defendant  had  manufactured  or  aold  an 
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article  known  as  oleomargarine,  which,  was  not  made  of  unadulterated 
milk  or  cream,  and  if  he  did  do  so,  he  was  guiltj.    Held  error.     (An- 
drews and  Earl,  JJ.,  dissenting.) 
People  ▼.  Aremberg  (103  N.  Y.  858),  reversed. 

(Argued  June  0,  1886;  decided  October  29,  1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  second  judicial  department,  entered  upon 
an  order  made  May  10, 1886,  which  affirmed  a  judgment  of  the 
Court  of  Sessions  in  and  for  the  county  of  Kings,  entered 
upon  a  judgment  convicting  the  defendant  of  a  misdemeanqr, 
in  violating  section  7  of  the  act,  chapter  183,  Laws  of  1886, 
as  amended  by  chapter  458  of  that  year.  (Reported  below, 
40  Hun,  358.) 

It  appeared  upon  the  trial  that  defendant  sold  oleomargarine, 
which  was  composed  of  animal  fat  or  oils  not  produced  from 
milk  or  cream ;  it  was  asked  for  and  sold  as  oleomargarine. 

The  further  material  facts  appear  in  the  opinion. 

Frederic  E.  Coudert  and  Wheeler  H.  Peckham  for  appellant. 

James  W.  Ridgway^  Edward  B.  Thomas  and  William  P, 
Quin  for  respondent.  In  section  7  of  chapter  183  of  the  Laws 
of  1885,  as  amended,  the  words  "or  designed  to  take  the  place 
of "  can  be  separated  from  the  other  provisions  of  the  section. 
(  Village  of  Deposit  v.  Vail^  5  Hun,  313;  In  re  De  Vaiicetiey 
31  How.  343-4;  People,  ex  rel,  Eochester,  v.  BriggSy  50  N. 
Y.  566 ;  People,  ex  reL  v.  Eenney,  96  id.  302-3 ;  Durkee 
V.  Mayor,  etc.,  id.  491-2 ;  People  v.  Mark,  99  id.  383-5  ; 
People  V.  Oipperly,  37  Hun,  320 ;  101  N.  Y.  634;  Cooley's 
Const.  Lim.  178.)  No  guilty  knowledge  or  intent  to  deceive 
is  required  to  constitute  a  violation  of  section  7.  ( U.  S.  v. 
Bayard,  16  Fed.  Rep'r,  384  ;  Comrs,  v.  Farren,  9  Allen,  489  ; 
Coram,  v.  Smith,  103  Mass.  445 ;  Comm.  v.  WerUworth,  118 
id.  441 ;  note  to  FarrdL  v.  State,  30  Am.  Rep.  617-20  ;  Baker 
V.  WaRim^,  1  Cow.  77;  Morris  v.  People,  3  Dehio,  403; 
Eogers  v.  Joiies,  1  Wend.  236 ;  Perry  v.  Edwards,  44  N.  Y. 
225 ;  People  v.  Cipperly,  37  Hun,  320-3 ;  Howard  v.  Moot^ 
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C4  N.  Y.  269 ;  Cagwin  v.  Town  of  Hancock,  84:  id.  537 ;  Phelps 
V.  People,  72  id.  353.)  The  police  power  of  the  State  legisla- 
ture in  its  broadest  sense  includes  all  legislation  and  almost  everjr 
function  of  civil  government.  (iT.  0.  Gas  Co,  v.  La,  Light 
Co,,  115  U.  S.  661 ;  Beer  Co,  v.  Mass,,  97  id.  33 ;  Slaughter- 
house  Cases,  83  id.  62 ;  Munn  v.  lU.,  94  id.  125 ;  Coram,  v. 
Alger,  7  Cush.  85;  Sta^  v.  Addington,  12  Mo.  App.  221; 
Board  of  Exicise  v.  Barrie,  34  N.  Y.  666.)  There  is  authority 
to  suppress  any  trade  which  is  injurious  to  the  public  health, 
welfare  or  morals.  (  Wynehamer  v.  People,  13  N.  Y.  413, 451, 
459,  474,  486  ;  Bartemyer  v.  Iowa,  85  U.  S.  129  ;  Beer  Co, 
V.  Mass.,  97  id.  25 ;  Board  of  Excise  v.  Barrie,  34  N.  Y.  666 ; 
Phelps  V.  Racey,  60  id.  10 ;  Board  of  Health  v.  Heisier,  37  id. 
663  ;  Cronin  v.  People,  82  id.  323 ;  Slaughter-house  Cases,  16 
Wall.  36;  Barlier  v.  Connolly,  113  U.  S.  27;  Soon  Bing  v. 
Crowley,  id.  703;  Munn  v.  Ill,  4  Otto,  113;  N.  0.  W, 
Works  Co.  V.  Rivers,  116  U.  S.  679;  N.  0,  Gas  Co,  v.  La. 
Gas  Co,,  id.  660;  Sp.  Val,  W,  Works  v.  Schottler,  110  id.  347 ; 
Mobile  V.  TuiUe,  3  Ala.  [N.  S.]  140 ;  StaU  v.  Jackson,  80 
Miss.  177;  Pace  v.  Ala,,  106  U.  S.  585;  Neuendmff  v. 
Duryea,  63  N.Y,  563.)  Police  laws  are  not  unconstitutional 
because  they  impair  property  or  interfere  with  its  full  enjoy- 
ment or  individual  rights.  {Thorpe  v.  R.  ds  D,  R,  R,  Co.,  24 
Vt.  149 ;  Watertown  v.  Mayo,  109  Mass.  315 ;  Hall  v.  Thomp- 
son, 48  Sup.  Ct.  481 ;  PMps  v.  Racey,  60  N.  Y.  14 ;  Bertholf 
v.  O^ReiUy,  74  id.  521.)  The  legislature  may  pass  police  laws 
which  incidentally  regulate  interstate  commerce.  Pi-operty 
within  a  State,  wheresoever  made,  must  be  subject  to  this  power. 
{Phelps  V.  Racey,  60  K  Y.  15  ;  Munn  v.  lU.,  4  Otto,  135; 
State  v,  Addington,  77  Mo.  110;  In  re  Brosnahan,  18  Fed. 
Rep'r,  54.)  Prohibitions  and  regulations  applicable  to  all 
classes  of  citizens  are  not  violations  of  the  thirteenth  or  four- 
teenth amendments  to  the  Constitution  of  the  United  States. 
{MunnY.  lU,,  4  Otto,  125 ;  Slaughter-house  Cases,  16  Wall.  37 ; 
Bartmyer  v.  Iowa,  18  id.  37;  Soon  Hmg  v.  Crowley,  113  U. 
S.  407;  Barlier  v,  Connally,  113  id.  27.)  The  Constitutions 
of  the  United  States  and  our  own  State  constitute  the  only  re- 
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striction  or  limitation  of  the  legislative  power.  It  is  aside  from 
these  limitations,  supreme,  uncontrollable  and  omnipotent  in 
respect  to  all  other  matters  and  subjects."  {Clark  v.  City  of 
jRochester,  3  Abb.  128 ;  Fhelpa  v.  Bacei/,  60  N.  Y.  14  ;  Bey- 
wood  V.  Oity  of  New  York^  7  id.  824 ;  In  re  Tovmaendy  39  id  J 
174 ;  Brooklyn  Pk,  Comers  v.  Armstrong^  45  id.  244 ;  In  re 
DeansviUe  Cem.  A880,,  66  id.  572 ;  Mo.  Pac.  li.  Co,  v.  Humes, 
115  U.  S.  520 ;  Davidson  v.  N.  (?.,  96  id.  104 ;  Beriholf  v. 
aiieOly,  74  N.  Y.  516;  Oooley's  Const.  Lim.  197-8,  86-7  f 
Boyd  V.  Ala.,  94  U.  S.  650 ;  Beer  Co.  v.  Mass.y  id.  25, 
35 ;  Bd.  qfJExcise  v.  Barrie,  34  N.  Y.  667-8.)  Section  7  was 
enacted  "to  prevent  deception  in  sales  of  dairy  products, 
and  to  preserve  the  public  health."  The  courts  are  bound 
to  accept  as  final  the  declaration  of  the  legislature  as  con- 
tained in  the  title  to  the  act  and  expressly  made  in  section 
20  thereof.  {People  v.  Alhertson,  55  N.  Y.  50 ;  People  v. 
Draper,  15  id.  532,  545,  555 ;  In  re  El.  R.  li.  Co.,  70  id.  351 ; 
Peopls,  ex  rel.  Sage,  v.  Schuyler,  79  id.  201 ;  Soon  Hing  v. 
Crowley,  113  U.  S.  710 ;  People  v.  Sheppard,  36  K  Y. 
289;  Barhi&r  v.  Connally,  113  TJ.  S.  31;  Phdps  v. 
Nowlen,  72  N.  Y.  45 ;  Welde  v.  Connor,  83  id.  238.)  The 
legislature,  under  its  police  power,  can  prevent  the  counterfeit- 
ing of  a  necessary  article  of  food,  which  for  centuries  has  been 
made  from  well-known  and  acknowledged  wholesome  and  nu- 
tritious ingredients,  in  substantially  the  same  way ;  and  of  a 
particular  color  and  appearance.  {Blazier  v.  Miller,  10  Hun, 
436;  Palinsky  v.  People,  73  N.  Y.  70;  People  v.  Cipperly, 
101  id.  634;  Bartmyer  v.  Iowa,  18  Wall.  136 ;  Commonwealth 
V.  Holbrook,  92  Mass.  199 ;  Oommonwealth  v.  Waite,  93  id. 
264;  Commonwealth  v  Carter,  132  id.  12;  State  v.  Adding- 
ton,  77  Mo.  117;  In  re  Brosnahan,  18  Fed.  Kep'r,  53; 
State  V.  Ah  Chew,  40  Am.  Rep.  489 ;  Commonwealth  v.  Pow- 
dL,  MS.  Opin.;  Cronin  v.  People,  82  N.  Y.  823 ;  37  Hun, 
324-25  ;  In  re  N.  Y.  El.  R.  R.  Co.,  70  N.  Y.  351 ;  State  v. 
Addington,77  Mo.  117;  People  v.  Marx,  99  K  Y.  383, 
384,  385.)  It  is  a  valid  exercise  of  the  police  power  of  the 
legislature.     {People  v.   Marx,   99  N.   Y.   384;  People  v. 


392  The  People  v.  Arensberg.  [Oct, 

opinion  of  the  Court,  per  Finch,  J. 

McGann,  34:  Hun,  360,  363 ;  GommonweaUk  v.  Waiie,  93 
Mass.  264 ;  State  v.  Addington^  12  Mo.  App.  211r ;  /n  re  Bros- 
nahan,  18  Fed.  Rep'r,  53  ;  In  re  Middletawn,  82  N.  Y.  199; 
Goodrich  v.  liusseU,  42  id.  184.)  Every  intendment  is  in 
favor  of  the  constitutionality  of  the  section.  {People^  ex  rd. 
EochssteTj  V.  Briggs^  50  N.  Y.  558-59 ;  Kerrigan  v. 
Force,  68  id.  385  ;  In  re  EL  B.  B.  Co.,  70  id,  367 ;  BeopU, 
ex  rel.  Hatfield,  v.  CoTnstock,  78  id.  361 ;  Weismer  v.  Vil- 
lage of  DougloBB,  67  id.  91 ;  People,  ex  rel.  Murphy,  v.  Kelly, 
76  id.  489.)  In  considering  this  section  as  designed  "  to  pre- 
vent deception  in  the  sale  of  dairy  products,  and  to  preserve  the 
public  health,"  the  decisions  as  to  trade-marks  are  pertinent. 
\New7nan  v.  AUord,  51  N.  Y.  195  \  G.  <S&  H.  Manfg  Go.  v. 
Hall,  61  id.  233  ;  Goats  v.  Holhrooh,  2  Sandf.  Oh.  653,  657 ; 
Coman  v.  Crump^  70  N.  Y.  578-9  ;  Hier  v.  Abraham,  82  id. 
525 ;  Selchow  v.  Baker,  93  id.  65 ;  Taylor  v.  Garpenter,  11 
Paige,  292;  Blofidd  v.  Plmn,  4  Barn.  &;  AdoK  410; 
GodUlot  V.  Harris,  81  N.  Y.  266.)  The  section  can  be  sus- 
tained as  fixing  a  standard  for  butter.  {People  v.  Cvjpperly,  37 
Huu,  327.) 

Finch,  J.  This  record  discloses  an  error  in  the  charge  of  the 
trial  judge  to  the  jury.  He  submitted  to  them  the  bare  ques- 
tion whether  the  defendant  had  manufactured  or  sold  oleomar- 
garine not  made  from  milk  or  cream,  and  charged  that,  if  ho 
did,  he  was  guilty  under  the  law.  The  language  of  the  court 
was  especially  clear  and  decisive.  The  jury  were  told,  "  if  you 
beUeve  that  the  defendant  did  sell  this  ai*ticle  called  oleomarga- 
rine, and  that  it  was  not  a  production  of  pure,  unadulterated 
milk,  or  cream  of  the  same,  then  he  committed  an  offense 
under  the  law.  The  simple  question  for  you  to  decide  is,  did 
this  defendant,  or  did  he  not,  sell  an  article  known  as  oleomar- 
garine, and  was  that  article  made  of  pure,  unadulterated  milk 
and  cream  ?  If  he  did  so  sell  that  article,  and  if  it  was  not  so 
made,  he  is  guilty  of  a  violation  of  this  statute."  It  would  be 
diflScult  to  make  the  direction  plainer.  But  the  guilt  of  the 
prisoner  did  not  and  could  not  lie  in  the  simple  manufacture 
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and  sale  of  the  article,  and  depended  upon  the  further  ii.quiry 
whether  it  was  manufactured  in  imitation  or  semblance  of  but- 
ter ;  whether  by  the  use  of  ingredients  not  necessary  or  essen- 
tial to  the  article  itself  it  was  sought  to  accomplish  such  imita- 
tion or  resemblance.  The  proof  showed  that  when  oleomargarine 
was  put  upon  the  mairket  in  its  normal  condition,  and  before 
the  addition  of  ingredients  designed  to  modify  its  natural  taste 
and  color,  it  was  of  a  pearl-white  hue  resembling  tallow,  but 
that  coloring  matter  was  sometimes  added.  It  was  to  prevent 
such  or  similar  imitations  that  the  act  of  lSb5  was  framed. 
Section  7  forbids  two  things :  The  manufacture,  not  from  milk 
or  cream,  of  an  article  or  product  in  imitation  or  semblance  of 
butter,  or  designed  to  take  the  place  of  butter.  The  latter 
clause  is  ineffectual,  as  we  held  in  the  Marx  CaseJ*  It  was 
under  the  first  alone  that  the  defendant  could  be  convicted,  and 
yet  the  charge  of  the  court  ignored  this  element  of  the  offense 
entirely,  and  missed  the  precise  point  of  the  accusation.  Whether 
the  oleomargarine  manufactured  by  the  defendant  was  or  was 
not  an  imitation  or  semblance  of  butter  became  the  material 
inquiry,  but  was  withheld  from  the  jury,  and  they  were  in- 
structed to  convict  upon  proof  of  the  manufacture  and  sale  of 
the  article  known  as  oleomargarine.  Practically  that  was  a  rul- 
ing as  matter  of  law  that  the  article  thus  known  is  an  imitation 
of  butter,  whereas  it  may  or  may  not  be,  and  the  question 
whether  in  a  given  case  it  is  or  not  is  one  for  the  jury.  A 
sample  of  the  product  manufactured  by  the  defendant  was  pro- 
duced before  them,  and  open  to  their  observation.  The  vital 
point  of  the  alleged  crime  is  the  manufacture  and  sale  of  an 
article  which  is  an  imitation  and  semblance  of  butter,  and  so  is 
calculated  to  deceive,  and  indicates  a  deceptive  purpose,  imme- 
diate or  ultimate,  and  that  is  a  question  of  fact  which  the  court 
was  not  authorized  to  determine  as  a  matter  of  law,  but  upon 
the  evidence  produced  should  have  submitted  it  to  the  jury. 
It  is  said  that  the  imitation  was  admitted,  and  the  case  tried  on 
that  assumption.  I  am  unable  to  agree  in  that  proposition.  I 
do  not  think  the  imitation  was  conceded,  and  a  distinct  cxccp- 

*99N.  Y.  ^77. 
SiCKBLS  —  Vol.  LVIII.        50 


394  The  People  v.  Arensberg.  [Oct, 

Dissenting  opinion,  per  Earl,  J. 

tion  was  taken  to  the  charge  which  ignored  the  fact  of  imita- 
tion as  essential  to  the  crime,  and  was  argued  before  us  on  the 
appeal. 

For  this  error,  without  considering  the  constitutional  ques- 
tion, the  judgment  should  be  reversed,  and  a  new  trial  ordered. 

• 

Earl,  J.  (dissenting).  Besides  the  general  statutes  pro- 
hibiting the  adulteration  of  food,  there  have  been  in  this  State 
for  several  years  stringent  special  enactments  prohibiting  the 
sale  of  unwholesome  and  deceptive  dairy  products.  The  legis- 
lature has  attempted  to  keep  pace  with  the  devices  of  men  to 
circumvent  its  policy.  By  the  act,  chapter  415  of  the  Laws  of 
1877,  it  first  undertook  to  deal  with  oleomargarine  which  a 
short  time  before  had  made  its  first  appearance  in  this  country. 
By  section  1  it  was  provided  that  every  person  who  should 
manufacture  for  sale,  or  offer  or  expose  for  sale,  any  article  in 
semblance  of  butter  not  the  legitimate  product  of  the  dairy, 
and  not  made  exclusively  of  milk  or  cream,  but  with  which 
the  oil  or  fat  of  animals  entered  as  a  component  part,  should 
distinctly  and  durably  stamp  or  brand  upon  every  tub  or  pack- 
age of  such  article  the  word  "  oleomargarine ; "  and  that  in 
case  of  retail  sale  of  such  article  in  parcels,  the  seller  should  in 
all  cases  deliver  therewith  to  the  purchaser  a  written  or 
printed,  label  bearing  the  plainly  written  or  printed  word 
*^  oleomargarine ; "  and  it  was  declared  that  every  sale  of 
such  article  or  substance  not  so  stamped  or  branded  should  be 
unlawful,  and  that  no  action  should  be  maintained  to  recover 
the  price  thereof.  Sections  2  and  3  provided  that  every  per- 
son who  should  knowingly  sell  or  offer  to  sell  any  of  such  arti- 
cles required  by  the  first  section  to  be  stamped  or  branded, 
not  so  stamped  or  branded,  should  for  each  and  every  offense 
forfeit  and  pay  a  fine  of  $100,  and  be  guilty  of  a  misdemeanor. 
All  the  sections  of  that  act  were  amended  by  the  act,  chapter 
439  of  the  Laws  of  1880,  making  them  more  explicit  and 
stringent,  particularly  as  to  stamping  and  branding  the  pack- 
ages, and  the  notification  of  the  character  of  the  substance 
sold.      In  1882,  tlie  legislature  finding  the  previous  legislation 
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not  sufficient  to  regulate  the  manufacture  and  sale  of  oleomar- 
garine, and  to  protect  the  public  against  deception,  again  dealt 
with  the  matter  in  four  acts ;  chapter  214,  "  An  act  to  proliibit 
the  coloring  of  oleomargarine,  butterino  and  adulterating 
cheese;"  chapter  215,  "An  act  to  regulate  the  manufacture 
and  sale  of  oleomargarine  or  any  form  of  imitation  butter  and 
lard,  or  any  form  of  imitation  cheese,  for  the  prevention  of 
fraud  and  the  better  protection  of  the  public  health ; "  chapter 
238,  "  An 'act  for  the  protection  of  dairymen,  and  to  prevent 
deception  in  the  sales  of  butter  and  cheese;  "  and  chapter ,246, 
**  An  act  to  prevent  fraud  in  the  sale  of  oleomargarine,  butter- 
ine,  suine  or  other  substance  not  butter."  These  acts,  among 
other  things,  prohibited  the  coloring  of  oleomargarine,  in  sem- 
blance of  butter,  the  introduction  therein  of  any  substance  for 
the  purpose  of  causing  it  to  resemble  butter,  the  sale  thereof 
representing  it  to  be  butter,  and  required  the  packages  contain- 
ing it  to  be  plainly  marked  "  oleomargarine  butter,"  and  were 
plainly  intended  to  protect  the  people  against  fraud  and  impo- 
sition. After  two  years'  experience  these  stringent  acts  were 
not  deemed  sufficient  to  accomplish  their  purpose,  and  in  1884 
the  legislature  again  had  the  subject  under  consideration,  and 
passed  the  act,  chapter  202,  "  An  act  to  prevent  deception  in 
sales  of  dairy  products."  In  that  act  the  legislature  recog- 
nized the  difficulty  of  preventing  the  sales  of  impure  and  un- 
wholesome milk  and  imitation  butter,  and  of  discovering  and 
detecting  such  milk  and  butter,  and,  therefore,  created  the  of- 
fice of  State  dairy  commissioner,  the  incumbent  of  which 
was  authorized  to  employ  experts  and  chemists,  and  was  armed 
with  power  to  dete<(t  frauds  and  impositions,  and  to  enforce 
the  provisions  of  the  act.  That  act  repealed  chapter  415  of 
the  Laws  of  1877,  chapter  439  of  the  Laws  of  1880,  and 
chapter  214  of  the  Laws  of  1882,  and  left  the  other  acts  above 
mentioned  in  force ;  and  in  section  6  it  provided  that  "  No  per- 
son shall  manufacture  out  of  any  oleaginous  substance  or  au}*^ 
compound  of  the  same,  Other  than  that  produced  from  una- 
dulterated milk  or  of  cream  from  the  same,  any  article  designed 
to  take  the  place  of  butter  or  cheese  produced  from  pure  una- 
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dulterated  milk  or  cream  of  the  same,  or  shall  sell  or  offer  for 
sale  the  same  as  an  article  of  food,"  and  imposed  severe  penal- 
ties for  violations  of  the  section.  That  section  was  under  con- 
sideration in  this  court  in  the  case  of  People  v.  Marx  (99 
N.  Y.  377),  which  was  decided  June  16,  1885.  The  legisla- 
ture of  18S5  evidently  being  of  opinion  that  the  prior  legisla- 
tion was  still  inadequate  to  guard  the  public  health  and  protect 
the  people  against  fraud  and  deceptio;n  in  the  sale  of  dairy  pro- 
ducts and  simulated  butter,  on  the  thirtieth  of  April  passed  the 
act  under  which  the  defendant  was  convicted,  entitled  "  An 
act  to  prevent  deception  in  the  sale  of  dairy  products  and  to 
preserve  the  public  health,  being  supplementary  to  and  in  aid 
of  chapter  202  of  the  Laws  of  1884.''  This  act  did  not  repeal 
any  of  the  prior  acts,  and  in  section  20  each  section  thereof  is 
declared  to  be  enacted  "  to  prevent  deception  in  the  sale  of 
dairy  products  and  to  preserve  the  public  health,"  which  is 
said  to  be  endangered  by  the  manufacture,  sale  or  use  of  the 
article  or  substances  regulated  or  prohibited.  It  prohibits  the 
sale  of  impure,  unhealthy,  adulterated  or  unwholesome  milk, 
and  has  many  provisions  to  prevent  and  detect  fraud  and  de- 
ception in  the  sale  of  dairy  products.  It  enlarges  the  powers 
of  the  dairy  commissioner  and  imposes  more  and  severer  pen- 
alties. Section  6  of  the  act  of  1884:  is  re-enacted,  and  section  7 
is  as  follows  :  "  No  person  by  himself  or  his  agents  or  servants 
shall  make  or  manufacture  out  of  any  animal  fat,  or  animal  or 
vegetable  oils  not  produced  from  unadulterated  mUk  or  cream 
from  the  same,  au}^  article  or  product  in  imitation  or  sem- 
blance of  or  designed  to  take  the  place  of  natural  butter  or 
cheese  produced  from  unadulterated  milk  or  cream  of  the 
same ;  nor  shall  he  or  they  mix,  compound  with  or  add  to  milk, 
cream  or  butter  any  oils  or  other  deleterious  substance  or  any 
animal  fats,  or  animal  or  vegetable  oils  not  produced  from 
milk  or  cream,  with  design  or  intent  to  render,  make  or  pro- 
duce any  article  or  substance  or  any  human  food  in  imitation 
or  semblance  of  natural  butter  or  cheese ;  nor  shall  he  sell, 
keep  for  sale  or  offer  for  sale  any  article,  substance  or  com- 
pound made,  manufactured  or  produced  in  violation   of  the 
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provisions  of  this  section,  whether  such  article,  substance  or 
compound  shall  be  made  or  produced  in  this  State  or  in  any 
other  State  or  country."  The  amendments  made  by  chapter 
458  are  not  now  material. 

The  crime  of  which  the  defendant  was  convicted  is  plainly 
described  in  this  section.  He  did  sell  an  article  maimfactured 
out  of  animal  fat  or  oil  "  not  produced  from  unadulterated 
milk  or  cream  from  the  same,"  and  it  was  sufficiently  shown 
and  indeed  not  disputed  upon  the  trial  that  the  article  was 
manufactured  ''  in  imitation  or  semblance  of  natural  butter." 
An  article  must  be  in  imitation  or  semblance  of  butter  when 
to  the  senses  it  appears  like  butter  or  to  be  butter,  and  that  was 
true  of  this  oleomargarine. 

It  was  not  incumbent  upon  the  people  to  show  that  the 
defendant  made  the  sale  with  intent  to  defraud  or  deceive  any 
one.  The  statute  imposes  upon  the  seller  the  duty  of  knowing 
the  nature  of  the  article  in  which  he  deals,  and  absolutely  pro- 
hibits the  sale  of  the  prohibited  article. 

The  defendant  was,  therefore,  legally  convicted,  if  the  par- 
ticular provision  of  law  under  which  he  was  indicted  was  con- 
stitutional and  therefore  valid,  and  whether  it  was  or  not  is  the 
main  inquiry^  in  this  case. 

In  approaching  this  inquiry,  we  should  not  be  unmindful  of 
the  important  and  wholesome  rule  laid  down  by  many  eminent 
judges  and  enforced  by  a  proper  respect  for  the  legislative 
department  of  the  government,  that  courts  will  not  hold  a 
statutory  provision  to  be  unconstitutional  unless  a  clear  and 
substantial  conflict  exists  between  it  and  the  Constitution,  and 
that  every  presumption  is  in  favor  of  the  constitutionality  of 
legislative  acts. 

Butter  is  one  of  the  most  common  articles  of  human  food, 
used  by  nearly  all  the  people  of  our  State  at  every  regular 
meal.  Either  from  prejudice,  or  education,  or  habit,  or  because 
of  the  conviction  that  it  is  best  and  most  wholesome,  the  con- 
sumers want  butter  made  from  pure  milk  or  cream  and  almost 
unanimously  will  use  no  other  unless  imposed  on. 

The  manufacturers  of  oleomargarine  aim  to  make  their  pro- 
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duct  like  butter,  and  their  success  is  measured  by*  the  closeness 
of  tlieir  imitation.  The  final  process  is  to  add  butterine  and 
color  to  give  it  the  flavor  and  external  appearance  of  butter. 
The  manufacturer  who  sells  to  the  wholesale  dealer,  like  the 
manufacturer  of  counterfeit  coin,  may  not  himself  deceive  or 
intend  to  deceive  any  one ;  and  the  same  may  be  true  of  the 
wholesale  dealer  who  sells  in  large  nnbroken  packages  to  per- 
sons who  buy  to  sell.  But  we  may,  from  our  general  knowledge 
and  observation,  assume  to  know,  or  we  may  at  least  assume 
that  the  legislature  had  information,  that  the  consumei*s  are 
nearly  always  deceived  when  they  purchase  oleomargarine. 
They  rarely,  if  ever,  seek  and  buy  it  as  such,  and  to  them  it  is 
rarely  if  ever  sold  as  such.  They  seek  butter,  and,  in  its  place, 
are  unwittingly  deceived  into  the  purchase  of  oleomargarine. 
The  president  in  his  message  accompanying  his  approval  of  the 
recent  congressionial  oleomargarine  bill  said  :  "  Notwithstand- 
ing the  immense  quantities  of  the  article  described  in  this  bill 
which  is  sold  to  the  people  for  their  consumption  as  food,  and 
notwithstanding  the  claim  made  that  its  manufacture  supplies 
a  cheap  substitute  for  butter,  I  venture  to  say  that  hardly  a 
pound  ever  entered  a  poor  man's  house  under  its  real  name  and 
in  its  true  character."  And  a  United  States  senator  in  his 
speech  before  the  senate  in  advocacy  of  the  bill  said: 
"Although  it  may  be  sold  to  the  dealer  upon  its  own  merits 
and  under  its  own  name,  yet  the  statement  which  I  now  make 
can  be  verified  to  the  fullest  extent,  and  that  is,  that  not  less 
than  nine-tenths  of  all  the  imitation  butter  made  in  this  country 
is  sold  to  the  consumer  as  butter,  bought  as  butter,  and  used  by 
the  consumer,  believing  it  to  be  butter.'^  If  these  facts  are  not 
so  notorious,  in  view  of  the  many  acts  of  the  legislature,  of  the 
action  of  Congress,  the  debates  in  public  bodies,  and  of  the  dis- 
cussion in  the  public  prints  and  in  other  places,  that  we  may 
assume  judicially  to  know  them,  we  cannot  assume  that  they 
are  not  true  or  that  the  legislators  did  not  know  them  when 
they  framed  this  legislation  to  protect  the  people  against  the 
deception. 

That  the  legislature  has  the  right  to  pass  appropriate  laws  to 
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protect  the  people  against  fraud  and  imposition  is  not  disputed. 
The  right  was  most  emphatically  affirmed  in  the  case  of 
People  v.  Marx,  There  is  the  same  foundation  for  legislative 
authority  to  enact  laws  to  protect  against  fraud  that  there  is  to 
protect  against  crime.  One  who  is  deprived  of  his  property 
by  theft  is  no  more  wronged  or  outraged  than  he  who  is  de- 
prived of  it  by  fraud. 

However,  under  the  mere  guise  of  acts  to  protect  against 
fraud,  the  legislature  cannot  arbitrarily  strike  down  private 
rights,  invade  personal  freedom  or  confiscate  private  property. 
The  police  power  must  be  exercised  within  its  appropriate 
sphere  and  by  appropriate  methods.  But  laws  enacted  in  the 
exercise  of  the  police  power  may  be  unwise,  arbitrary  and 
nnjust,  and  yet  be  unassailable  in«the  courts.  The  sole  remedy 
for  theni  may  be  an  appeal  to  the  people  by  those  who  com- 
plain of  them.  As  was  said  in  the  Jacobs  Case  (98  N.  Y.  98) : 
"Generally  it  is  for  the  legislature  to  determine  what  laws  and 
regulations  are  needed  to  protect  the  public  liealth  and  to  secure 
the  public  comfort  and  safety,  and  while  its  measures  are  calcu- 
lated, intended,  convenient  and  appropriate  to  accomplish  these 
ends,  the  exercise  of  its  discretion  is  not  subject  to  review  by 
the  courts." 

This  act  absolutely  prohibits  the  manufacture  and  sale  of 
oleomargarine  "in  imitation  or  semblance  of"  natural  butter. 
Did  the  legislature  not  have  constitutional  power  to  do  this? 
It  may  absolutely  prohibit  the  sale  of  adulterated  or  simulated 
substances,  and  has  frequently  done  so.  It  may  punish  as  a 
criminal  the  ignorant  seller  of  an  adulterated  or  forbidden  arti- 
cle. {U.  S.  V.  Bayard^  16  Fed.  Rep'r,  384;  Commonwealth  v. 
Farren^  9  Allen,  489;  Common toealth  v.  Wentworth^  118 
Mass.  441 ;  Gomm,onijoealth  v.  Smith,  103  id.  444 ;  People  v. 
Gippedy,  37  Hun,  324 ;  affirmed  in  this  court,  101  N.  Y.  634.) 

Oleomargarine  is  well  calculated  to  deceive.  It  is  a  close 
imitation  of  butter  which  cannot  be  detected  by  ordinary  ob- 
servation, or  the  skill  and  expenence  which  the  great  bulk  of 
consumers  possess.  The  legislature  had,  during  several  years, 
tried  by  many  enactments  various  expedients  to  protect  the 


400  The  People  v.  Arknsberq.  [Oct, 

DiaseDting  opinion,  per  Earl,  J. 

public  against  the  deception  and  to  compel  the  sale  of  oleomar- 
garine to  consumers  in  its  real  character.  We  may  assume  that 
these  enactments  proved  to  be  inefficient  and  failed  completely 
to  accomplish  their  purpose,  and  that  finally  the  l^slature 
concluded  that  it  could  not  effectually  protect  the  people  against 
the  deception  except  by  entirely  suppressing  the  manufacture 
and  sale  of  oleomargarine  made  "  in  imitation  or  semblance  of 
butter."  Who  fehall  say  that  this  was  not  an  appropriate  means 
to  accomplish  the  end  ?  The  means  may  be  harsh  and  rigorous, 
but  we  must  assume  that  the  legislature  in  the  exercise  of  its 
discretion,  after  full  examination  and  information,  found  the 
exigencies  of  the  case  to  be  such  as  to  require  such  a  measure. 
It  does  not  prohibit  the  manufacture  and  sale  of  oleomargarine 
when  so  made  (as  it  can  be)  as  not  to  resemble  or  imitate  but- 
ter. The  color  and  butterine,  added  to  give  it  the  semblance 
of  butter,  contribute  nothing  to  its  wholesomeness  and  useful- 
ness as  food.  They  may  be  omitted,  and  if  consumers  desire 
it  as  a  cheap  food,  they  will  still  purchase  it.  This  is  not,  there- 
fore, a  case  where  a  useful  branch  of  industry  is  stricken  down, 
but  is  one  where  it  is  8im[>ly  regulated  so  as  to  give  protection 
against  fraud  and  deception. 

The  act,  chapter  721  of  tlife  Laws  of  1871,  was  in  the  same 
line  as  this  legislation.  There  it  Wiis  provided  that  no  person 
should  kill,  or  expose  for  sale,  or  have  in  his  possession  after 
the  same  had  bsen  killed,  any  of  the  game  birds  mentioned, 
between  the  first  day  of  January  and  the  twentieth  day  of  Oc- 
tober in  any  year,  under  the  penalty  of  $25,  except  that  a  per- 
son selUng  or  in  possession  of  the  game  should  not  be  liable 
to  the  penalty  up  to  the  first  day  of  March,  provided  he]proved 
that  it  was  killed  before  the  prohibited  time  or  outside  of  the 
limits  of  the  State  where  the  killing  was  not  prohibited.  In 
that  ease  the  legislature  concluded  that  it  would  not  be  effectual 
simply  to  prohibit  the  killing  of  the  game  during  the  months 
metitioned;  but  to  accomplish  the  purpose  of  protecting  the 
game  it  absolutely  prohibited  the  having  in  possession  or  sell- 
ing the  same  during  the  prohibited  time.  The  constitutionality 
of  that  act  was  challenged  in  Phelps  v.  RoGey  (60  N.  Y.  10), 
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and  Ohuroh,  Oh.  J.,  writing  the  opinion  of  the  court,  used 
langaage  quite  applicable  to  this  case:  "The  measures  best 
adapted  to  this  end  are  for  the  legislature  to  determine,  and 
courts  cannot  review  its  discretion.  If  the  regulations  operate 
in  any  respect  unjustly  or  oppressively,  the  proper  remedy 
must  be  applied  by  that  body.  Some  of  the  provisions  of  the 
a<5t  in  question  might  seem  to  one  unversed  in  the  mysteries 
of  the  subject,  to  be  unnecessarily  stringent  and  severe ;  but 
•  we  cannot  say  that  those  involved  in  this  action  are  foreign  to 
the  objects  sought  to  be  attained,  or  outside  of  the  wide  dis- 
cretion vested  in  the  legislatnre." 

While  the  legislation  we  are  considering  is  appropriate  and 
well  adapted  to  protect  the  public  against  fraud  and  deception, 
we  cannot  assume  that  it  was  adopted  for  the  purpose  of  sup- 
pressing one  branch  of  industry  for  the  mere  purpose  of  foster- 
ing and  promoting  another.  {Soon  Sing  v.  Crowley,  113  U. 
S.  703.) 

We  reach  the  conclusion  that  the  provision  of  the  law  under 
which  the  defendant  was  convicted  is  constitutional  and  valid, 
whether  oleomargarine  is  a  wholesome  or  unwholesome  product. 
We  do  not  deem  it  important  to  go  any  further  and  determine 
whether  this  provision  could  also  be  upheld  as  enacted  to  pre- 
serve the  public  health. 

The  conclusion  which  we  have  reached  is  in  no  way  in  con- 
flict with  any  thing  decided  in  the  case  of  People  v.  Marx. 
There  we  condemned  the  provision  in  the  act  of  1884:,  which 
absolutely  prohibited  the  manufacture  or  sale  as  an  article  of 
food  of  any  substitute  for  butter.  The  provision  we  declared 
to  be  unconstitutional  because  the  prohibition. was  not  limited 
to  unwholesome  or  simulated  substitutes,  but  absolutely  forbade 
the  manufacture  or  sale  of  any  compound  designed  to  be  used 
as  a  substitute  for  butter,  however  wholesome,  valuable  or  cheap 
it  might  be,  and  however  openly  and  fairly  the  character  of 
the  substitute  might  be  avowed  and  published.  The  power  of 
the  legislature  by  appropriate  legislation  to  protect  the  people 
against  fraud  and  deception  in  the  sale  of  imitation  butter  was 
fully  recognized.  The  provision  of  the  law  of  1884  condemned 
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bj  that  decision  was  carried  into  the  law  of  18S5,  enacted  be- 
fore the  decision  was  announced,  but  the  defendant's  conviction 
was  in  no  way  based  thereon.  That  provision  was  eliminated 
by  the  amendment  of  the  act  of  1885  by  the  act,  chapter  577  of 
the  Laws  of  1886. 

It  follows  from  these  views  that  there  was  no  error  in  the 
rulings  of  the  trial  judge,  and  that  the  judgment  of  the  Gen- 
eral  Term  should  be  affirmed. 

KuQKR,  Oh.  J.,  Rapallo  and  Danfoeth,  JJ.,  concm*  with 
Finch,  J.,  for  reversal ;  Andrews  and  Earl,  J  J.,  dissent. 

Andrews,  J.,  votes  for  affirmance  on  the  ground  that  it  was 
proved  and  assumed  on  the  trial  that  coloring  matter  had  been 
added  to  the  substance  called  oleomargarine  to  give  it  a  yellow 
color  resembling  natural  butter,  and  that  the  sale  of  oleomar- 
garine so  colored  constitutes  an  offense  under  the  act  within 
the  competency  of  the  legislature  to  declare. 

Judgment  reversed. 
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The  power  of  the  coart  to  make  an  allowance  to  the  wife  for  oounsel  fees 
and  expensoH,  in  an  action  for  divorce,  is  limited  to  such  sams  as  may  be 
necessary  to  enable  her  to  carry  on  or  defend  the  action.  If,  where  she 
is  defendant,  she  has  succeeded  in  making  her  defense  from  her  own 
resoarces,  or  upon  her  own  credit,  she  may  not,  before  judgment  and 
while  the  action  is  pending,  have  an  order  compelling  her  husband  to 
pay  such  expenses. 

Where,  therefore,  at  the  time  of  a  motion  for  judgment  in  such  an  action, 
on  the  report  of  a  referee  in  favor  of  tiie  husband,  the  wife,  who  had 
been  allowed  a  sum  for  counsel  fees  and  other  expenses,  moved  for  a 
further  allowance  for  such  expenses  theretofore  incurred,  without  show- 
ing, in  her  moving  papers,  that  it  was  needed  further  to  defend  the 
action,  Ae^,  that  the  allowance  was  unauthorized. 

II  seems  an  allowance  for  some  past  expense  may  be  made  where  it  is 
shown  that  its  payment  is  necessary  to  enable  her  to  further  carry  on  or 
defend  the  action. 


(Argued  October  19, 1886;  decided  October  29,  1886.) 
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Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  made  March  12,  1886, 
which  modified,  and  affirmed  as  modified,  an  order  of  Special 
Term,  the  nature  of  which  and  the  facts  pertinent  to  the  ques- 
tion decided  are  stated  in  the  opinion. 

Samuel  UrUermyer  for  appellant.  There  was  no  power  in 
the  court  below  to  make  the  order  appealed  from,  after  the  case 
liad  been  decided  adversely  to  the  defendant,  and  the  order  is, 
therefore,  appealable.  {CcUina  v.  Colli7bSj  71 N.  Y.  275 ;  Schroe- 
Ur  V.  8cKroetei\  23  Hun,  230;  Rob%  v.  Robb,  33  id.  141; 
Goodrich  v.  Ooodrioh^  21  Week.  Dig.  264.)  Where  the  facts 
appearing  npon  an  application  for  2^\mox\y  pendente  lite,  in  an 
action  for  divorce,  are  such  that,  on  general  principles  of  equity, 
the  wife  is  not  entitled  to  demand  the  same,  the  question  of 
the  granting  thereof  is  one  of  law,  reviewable  in  this  court. 
{CoUins  V.  CoUins,  71  K  Y.  269.) 

Eugene  D.  HawTdna  for  respondent.  The  meaning  of  the 
statute  is  too  plain  for  dispute  or  interpretation.  In  actions  for 
divorce,  the  court,  is  expressly  authorized  to  make,  during  the 
pendency  of  the  action,  as  many  orders  for  the  payment  of 
counsel  fees  and  for  the  expenses  and  services  of  conducting 
the  wife's  defense  as  in  the  discretion  of  the  court,  in  view  of 
all  the  facts,  may  seem  jnst  and  proper.  (Code  of  Civ.  Pro., 
§  1769  ;  Donnelly  v.  Donnelly^  63  How.  Pr.  481 ;  Leslie  v. 
Leslie,  11  Abb.  Pr.  [N.  S.]  311 ;  McQuien  v.  McQuien,  61 
How.  Pr.  282  ;  Winton  v.  Winton,  12  Abb.  N.  C.  159  ;  Green 
V.  GreeUj  3  Daly,  358.)  Until  judgment  on  the  report  of  the 
referee  was  rendered  by  the  bourt,  none  existed  and  none  what- 
ever could  be  entered.  (Code  of  Civ.  Pro.,  §  1229 ;  rule  77, 
Gen.  Rules  of  Pr.)  The  power  to  make  orders  for  additional 
allowances  is  co-extensive  with  the  power  to  make  orders  for 
alimony,  and  they  may  be  made  up  to  the  entry  of  the  final 
judgment.  {Monorief^.  Moruyriefj  15  Abb.  Pr.  188  ;  Green 
V.  Green,  3  Daly,  359 ;  Freeman  v.  Freeman,  8  Abb.  N.  C. 
174 ;  Germond  v.  Germond,  1  Paige,  83  ;  Lovedon  v.  ILovedon^ 
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1  Phil.  208.)  The  order  appealed  from  was  a  discretionary 
order.  (Code  of  Civ.  Pro.,  §  190,  subd.  2;  Kennedy  v.  Ken- 
nedy, 73  N.  T.  373 ;  Witkowaky  v.  Paramore,  93  id.  470 ; 
Anonymoua,  id.  315  ;  Martin  v.  Windsor  Hold  Co.^  70  id.  103 ; 
De  Llamosaa  v.  De  LlamoaaSy  62  id.  618.) 

Earl,  J.  The  plaintiflE  commenced  this  action  against  the 
defendant  for  an  absolute  divorce  on  the  ground  of  adultery. 
She  recriminated  in  her  answer  and  denied  the  charges  made 
against  her.  The  cause  being  at  issue  was  referred  to  a  referee 
to  hear  and  determine  the  same,  and  he,  after  hearing  the  evi- 
dence, made  his  report,  wherein  he  found  the  defendant  guilty 
of  the  adultery  charged  and  the  recriminating  charges  untrue, 
and  he  ordered  judgment  in  plaintiffs  favor.  Before  the  trial 
of  the  action  the  court,  upon  motion  of  the  defendant,  made 
her  an  allowance,  besides  alimony,  of  $1,000  for  the  payment 
of  counsel  fees  and  other  expenses  in  making  her  defense. 
That  allowance  the  plaintiff  paid. 

After  the  report  of  the  referee  the  plaintiff  moved  for  judg-  , 
ment  thereon,  and  the  defendant  moved  for  a  further  allowance 
to  pay  her  expenses,  including  counsel  fees  incurred  in  the  de- 
fense of  the  action,  and  all  plaintiffs  proceedings  were  stayed 
until  her  motion  could  be  heard  and  determined. 

In  her  moving  papers  the  defendant  did  not  claim  that  she 
needed  any  allowance  to  oppose  plaintiffs  motion  for  jndg- 
ment ;  but  her  sole  claim  was  that  she  needed  it  to  pay  ex- 
penses theretofore  incurred,  and  for  that  purpose  the  court  at 
Special  Term  granted  an  allowance  of  $3,500.  Upon  appeal 
by  the  plaintiff  to  the  General  Term,  the  order  of  the  Special 
Tenn  was  modified  by  reducing  the  sum  allowed  to  $2,500, 
and  as  thus  modified  it  was  aflSrmed.  The  allowance  was  not 
claimed  at  any  time  nor  granted  upon  the  ground  that  it  was 
necessary  to  enable  the  defendant  to  carry  on  her  defense  to 
the  action. 

We  think  the  allowance  was  unauthorized.  The  authority  to 
make  such  an  allowance,  during  the  pendency  of  the  action,  rests 
entirely  upon  the  statute  (Code,  §  1769),  which  provides  that 
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the  court  may,  during  the  pendency  of  the  action,  "from  time 
to  time,  make  and  modify  an  order  or  orders  requiring  tbe  hus- 
band to  pay  any  sum  or  sums  of  money  necessary  to  enable 
the  wife  to  carry  on  or  defend  the  action."  The  purpose  of 
the  statute  is  to  furnish  the  wife  means  to  carry  on  her  action 
or  to  defend  the  same  during  the  pendency  thereof.  The 
allowance  looks  to  the  future.  There  can  be  no  necessity  for 
an  allowance  to  make  a  defense  which  has  already  been  made, 
or  solely  to  pay  expenses  already  incurred. 

There  is  ample  power  in  the  court  to  make  allowances  from 
time  to  time  to  enable  a  wife  to  carry  on  her  defense,  and  when 
she  needs  money  for  that  purpose  she  must  apply  for  it.  But 
if  she  has  succeeded  in  making  her  defense  from  her  own 
means,  or  upon  her  own  credit,  she  cannot,  before  judgment, 
while  the  action  is  pending,  have  an  order  compelling  her  hus- 
band to  pay  such  expenses ;  and  there  is  no  statutory  authority 
in  the  court  to  make  such  an  order,  and  thus  to  compel  him  to 
pay  her  debts.  We  confine  our  decision  to  the  precise  facts 
of  this  case  as  they  appear  in  the  record.  "We  have  no  doubt 
that  an  allowance  to  a  wife  during  the  pendency  of  the  action, 
for  some  past  expense,  might  be  authorized  if  it  were  shown 
that  its  payment  was  necessary  to  enable  her  to  further  carry 
on  the  action  or  her  defense  thereto. 

The  orders  of  the  Special  and  General  Terms  should  be  re- 
versed and  motion  denied. 

All  concur,  except  Eugeb,  Gh.  J.,  and  Danfobth,  J.,  dis- 
senting. 

Ordered  accordingly. 
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IsAAo  N.  Phelps  et  al.,  Appellants,  v.  Kobebt  B.  Boslamb, 

Respondent. 

A  foreign  discharge  in  bankruptcy  is  not  a  defense  to  an  action  brought 
here,  upon  a  debt  or  obligation  of  the  bankrupt,  by  a  citizen  who  was  not 
a  party  to,  and  did  not  appear  in  the  bankruptcy  proceedings,  although 
such  debt  or  obligation  was  contracted  under  the  law  of  the  jurisdiction 
of  the  Bankruptcy  Court,  and  was  to  be  there  paid. 

May  V.  Breed  (7  Cush.  16),  disapproved. 

Defendant,  a  citizc^n  of  this  country,  drew  his  bill  of  exchange  upon  l 
Liverpool  firm,  which  he  sold  to  plaintiffs,  residents  of  this  State.  The 
bill  was  accepted  by  the  drawees,  but  they  having  failed,  it  was  protested 
for  non-payment.  The  acceptors  were  discharged  in  bankruptcy  upon  a 
compromise  by  the  English  court.  Plaintiffs,  who  were  originally  not 
parties  to  the  bankruptcy  proceedings,  voluntarily,  and  without  the  con- 
sent  of  defendant,  appeared,  proved  their  claim,  and  accepted  the  com- 
position decreed.  In  an  action  upon  the  bill,  held,  that  as  the  foreign  dis- 
charge would  in  and  of  itself  have  been  no  defense  to  the  American  holder 
of  the  bill,  and  plaintiffs,  had  they  not  surrendered  the  right,  would  have 
been  at  liberty  to  proceed  by  attachment  against  any  property  of  the 
bankrupts  in  our  jurisdiction,  to  which  right  it  would  have  been  the  privi- 
lege of  defendant,  as  surety,  to  succeed  by  way  of  subrogation  upon  pay- 
ment  of  the  debt,  and  as,  by  the  acceptance  of  the  composition,  this  right 
was  surrendered,  defendant  was  thereby  released  from  liability. 

(Submitted  May  31,  1886 ;   decided  November  28,  1886.) 

Appeal  from  judgment  of  the  General  Terra  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  at  the  September  terra,  1883,  which  overruled  plaintiffs' 
exceptions  and  directed  judgment  for  defendant  on  a  verdict. 
(Reported  below,  30  Hun,  366.) 

This  action  was  brought  against  defendant  as  the  drawer  of  a 
bill  of  exchange,  the  substance  of  which  and  the  material  facts 
are  stated  in  the  opinion. 

Thomas  H.  EiMard  for  appellants.  A  holder  of  commer- 
cial paper  has  a  right  to  make  proof  upon  it  against  the  maker 
or  acceptor  in  bankruptcy,  and,  after  receiving  dividends,  to 
collect  the  unpaid  balance  from  drawer  or  indorser.  {In  re 
Bahcockj  3  Story  [TJ.  S.],  393;  Bowery  Savings  Bk.  v.  Clinton^ 
2  Sandf.  113;  Sigoumey  v.  jyiUiamSy   1  Gray   [67  Mass.], 
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623  ;  Tiemcm  v.  Woodruff  5  McLean,  850 ;  Claflm  v.  Cogcm^ 
48  N.  H.  41 1 ;  Brown  v.  Garr,  7  Bing.  508.)  It  is  the  holder's 
duty  to  make  such  proof  for  the  relief  and  protection  of  the 
parties  liable  in  the  second  instance,  (l^alcot  v.  Souther y  9 
Bankr.  Reg.  502.)  Even  if  the  holder  making  proof  should 
vote  for  the  discharge  of  the  bankrupt  maker  or  acceptor, 
Buch  action  would  not  release  the  drawer  or  indorser,  since  the 
discharge  results  from  the  operation  of  law,  and  not  from  the 
act  of  the  creditor.  {Ex  parte  Jacobs,  L.  J.  Rep.  [N.  S.]  44 ; 
Part  1,  Bankruptcy,  34 ;  Phillips  v.  Solomon^  42  Ga.  192 ; 
Blnmenstiel'sLawand  Practice  in  Bankruptcy,  543,  550,  551.) 
The  discharge,  under  the  bankruptcy  law,  of  a  merchant  resid- 
ing in  England  from  a  debt  to  a  citizen  of  Massachusetts,  con- 
tracted and  payable  in  England,  is  a  bar  to  an  action  in  Massa- 
chusetts upon  the  same  debt.  {May  v.  Breed,  7  Cush.  [61 
Mass.]  15,  38 ;  Ogden  v.  Saunders,  12  Wheat.  213 ;  Story  on 
Conflict  of  Laws,  §  341 ;  Peck  v.  Hubbard,  26  Vt.  704;  Very 
V.  McIIenry,  29  Me.  206,  214 ;  Gardner  v.  Oliver  Zee  cfe  Co.'s 
Bk.,  11  Barb.  562,  563.)  The  discharge  in  bankruptcy  in 
England  of  the  acceptor  of  a  bill  drawn  on  an  English  house, 
accepted  in  England  and  payable  there,  must  be  held  to  dis- 
charge a  claim  on  the  bill  wherever  litigated  or  asserted.  (Story 
on  Conflict  of  Laws,  §§  331,  338,  340,  341 ;  JlHemia  National 
Bk,  V.  Lacambe,  84  K  Y.  367;  May  v.  Breed,  7  Cush.  [61 
Mass.]  15;  Ellis  v.  McEenin/,  L.  R.,  6C.P.  228,  234,236; 
Peck  V.  HiMard,  26  Vfii  698 ;  Oreen  v.  Sanniente,  1  Peters' 
C.  O.  74 ;  32  and  33  Victoria,  chap.  72  [Vol.  109,  p.  277], 
§§  12,  28,  49,  60,  125, 126.)  A  discharge  in  bankruptcy  is  not 
an  extinguishment  of  the  bankrupt's  contracts.  It  is  a  release 
of  his  person  and  of  his  property  acquired  after  the  bankruptcy 
from  process  to  enforce  the  contracts.  {Bowery  Savings  Bk. 
V.  Clinton,  2  Sandf.  113.)  The  court,  in  whose  jurisdic- 
tion the  property  is  fonnd,  may  distribute  it  according  to  its 
own  rules  of  preference  among  the  debtor's  creditors  without 
invalidating  or  questioning  the  effect  of  the  foreign  discharge 
as  a  protection  to  the  debtor.  {Saunders  v.  Williams,  5  N.  H. 
213.) 
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Frank  D.  Sturgea  for  respondent.  The  liability  of  the  de- 
fendant is  to  be  determined  by  the  law  of  the  State  of  New 
York,  and  not  by  that  of  Great  Britain.  {Edgerly  v.  Bu%h^ 
81  N.  Y.  199  ;  Merchant^  Bk.  v.  Oinawold,  72  id.  472, 480 ; 
Scott  V.  PUkington^  14  Abb.  Pr.  280.)  The  composition  pro- 
ceedings having  been  fully  carried  out,  Samuel  Johnston  & 
Co.,  the  acceptors,  were  discharged  from  all  liability  to  the 
plaintiffs  upon  the  draft.  (Act  of  1869,  §  126,  32  and  33  Vict. ; 
In  re  Hurst^  13  Bankr.  Reg.  455 ;  In  re  Bechet^  12  id.  201.) 
Had  not  the  plaintiffs,  who  were  citizens  of  New  York,  volun- 
tarily taken  part  in  those  proceedings,  the  discharge  would  have 
been  no  bar  to  an  action  by  them.  {Baldwin  v.  Hale^  1  Cliff. 
515 ;  affirmed,  1  Wall.  223 ;  Towne  v.  Sinith,  1  Woodb.  &  M. 
127 ;  Ca/rron  Co.  v.  Madaven^  5  H.  of  L.  Cas.  416 ;  Gardner 
V.  Oliver  Le^  &  Coh  Bk.^  11  Barb.  558,  565 ;  Sturgea  v. 
Crowninshieldy  4  Wheat.  122 ;  Ogden  v.  Sawndera^  12  id.  213, 
368  ;  Boyle  v.  Zacherie^  6  Pet.  636.)  Having  voluntarily  sub- 
jected tJiemselves  to  the  jurisdiction  in  which  the  proceedings 
were  had,  having  proved  their  claim,  and  accepted  the  divi- 
dend, the  plaintiffs  have  themselvesj  of  their  own  motion,  re- 
leased the  debt,  and  discharged  the  debtors.  {Clay  v.  Smithy  3 
Pet.  411 ;  In  re  Beoliet^  12  Bankr.  Reg.  201 ;  Ex  parte  Carew^ 
L.  R.,  10  Ch.  308 ;  GampbeU  v.  IrrUlhome,  L.  R.,  Ch.  Div., 
1875,  1876,  762.)  The  release  of  the  acceptors  discharged  the 
defendant.  (Daniel  on  Neg.  Inst.  1290,  1303,  1306,  1310; 
Edwards  on  Bills  and  Prom.  Notes,  430  ;  Newcome  v.  Raynor^ 
21  Wend.  108;  Farmer^  Bk.  of  Amsterdam  v.  Blair,  44 
Barb.  641,  653-4;  Beck  v.  Worke,  18  Hun,  266,  272  ;  Bratm 
V.  WUliam^Sy  4  Wend.  360 ;  Lynch  v.  ReynddSj  16  Johns.  41 ; 
MoUram  v.  MUla^  2  Sandf.  189 ;  Gardner  v.  Oliver  Lee  dk 
Co: 8  Bk.,\\  Barb.  558;  3  Brown's  Oh.  1 ;  5  Barb.  520;  18 
Ves.  26 ;  7  Hill,  250 ;  2  Yes.  540.) 

Finch,  J.  The  defendant,  a  citizen  of  this  country,  drew 
a  bill  of  exchange  to  his  own  order  at  sixty  days'  sight  upon 
Johnston  &  Co.,  who  were  English  merchants  residing  in  Liv- 
erpool.    The  defendant  sold  it  to  the  plaintiffs,  who  were 
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American  bankers,  residing  in  New  York.  The  bill  was  duly 
accepted  by  Johnston  &  Co.,  payable  in  London,  who  thereby, 
as  to  the  plaintiffs,  became  the  principal  debtors,  the  drawer 
being  contingently  liable  upon  their  default  and  holding  the 
position  of  a  surety  for  the  payment  of  their  debt.'  The  bill 
was  protested  for  non-payment  at  its  maturity,  Johnston  &  Co. 
having  failed  and  being  unable  to  meet  their  liabilities,  and  the 
holdei-s  now  sue  the  drawer  to  recover  its  amount  The  lat- 
ter defends  upon  .the  ground  that,  as  surety,  he  was  entitled, 
upon  payment  of  the  bill,  to  be  subrogated  to  the  rights  of  the 
holder,  and  that  the  latter  had  so  destroyed  or  materially  im- 
paired those  rights  as  to  have  lost  all  remedy  against  the  drawer. 
The  fact  relied  on  as  the  cause  and  basis  of  this  result  is,  that 
the  acceptoi:s  were  discharged  in  bankruptcy  upon  a  compro- 
mise by  the  English  courts,  and  that  the  plaintiflEs,  who  were 
originally  not  parties  to  the  proceeding,  became  so  afterward 
voluntarily,  and  proved  their  claim  and  accepted  the  composi- 
tion decreed,  whereby  the  judgment  became  binding  upon 
them  in  this  country  as  well  as  in  England,  and  so  the  ac- 
ceptor was  wholly  discharged  and  his  right  of  subrogation  as 
surety  rendered  valueless.  The  answer  made  to  this  conten- 
tion is,  that  the  foreign  discharge  in  bankruptcy  was  operative 
against  the  holders  in  this  country,  even  although  they  had 
never  become  parties  to  the  proceeding,  and  so  the  release  of 
the  acceptor  flowed  from  no  act  of  theirs,  and  consequently 
they  had  not  invaded  or  ajffected  the  drawer's  rights. 

The  authority  pressed  upon  our  attention,  and  which  we  are 
asked  to  follow,  is  that  of  JUay  v.  Breed  (7  Cush.  15).  The 
deserved  reputation  of  the  court,  and  the  great  ability  of  its 
reasoning,  may  well  make  us  hesitate  and  reflect  before  adopt- 
ing a  contrary  conclusion  ;  but,  deeming  the  question  substan- 
tially settled,  both  in  our  own  State  and  in  the  Federal  courts, 
adversely  to  the  opinion  cited,  we  feel  it  our  duty  to  acquiesce 
in  that  result.  Two  propositions  are  conceded  on  all  sides. 
That  the  title  of  a  foreign  assignee,  conferred  by  the  foreign 
bankrupt  law,  may  be  asserted  in  our  courts,  but  cannot  oper- 
ate or  be  effectual  as  against  our  own  citizens  pursuing  their 
SiOKiLB— Vol.  LVIII.        62 
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remedies  as  creditors  against  the  bankrupt  or  his  property 
within  our  jurisdiction,  or  when  the  recognition  of  such  title 
is  against  our  public  policy  is  conceded  in  May  v.  Breed  and 
has  quite  recently  been  decided  by  us.  {In  re  Watte,  99  N. 
Y.  438.)  •  And  that,  as  between  tlie  States  of  the  Union,  a 
discharge  by  the  law  of  one  will  not  bar  the  right  of  a  cred- 
itor who  is  a  citizen  of  another  and  not  a  party  to  the  proceed' 
ing  is  equally  well  settled  by  a  substantial  concurrence  of 
authority.  The  argument  of  the  learned  chief  justice  in  the 
Massachusetts  case  is  largely  occupied  with  an  effort  to  show 
that  these  two  propositions  do  not  decide  the  case  of  a  discharge 
by  the  foreign  court  of  a  debt  or  obligation  contracted 
under  the  law  of  its  jurisdiction,  and  to  be  there  paid 
and  discharged.  It  is  asserted  that  the  cases  between  citizens 
of  different  States  in  our  own  country  rest,  not  upon  doctrines 
of  international  law,  but  upon  provisions  of  the  Federal  Con- 
stitution and  governmental  relations  peculiar  to  our  national 
organization.  The  most  important  and  authoritative  of  these 
is  Ogden  v.  Saur^dere  (12  Wheat.  217),  and  it  is  subjected  to 
the  double  criticism  that  it  did  not,  in  all  respects,  reflect  the 
opinion  of  the  court,  and  that  it  decided  no  question  of  inter- 
national law.  The  first  suggestion  was  fully  and  finally  an- 
swered in  Baldwin  v.  Hale  (I  Wall.  223),  where  the  authority 
assailed  was  vindicated,  and  its  doctrine  expressly  ratified  and 
affirmed.  The  second  suggestion  seems  to  us  not  sustained  by 
a  careful  reading  of  the  case.  The  question  before  the  court  was 
stated  to  be  '*  whether  a  discharge  of  a  debtor  under  a  State 
insolvent  law  would  be  valid  against  a  creditor  and  citizen  of 
another  State  who  has  never  voluntarily  subjected  himself  to 
the  State  laws  otherwise  than  by  the  origin  of  his  contract," 
and  was  argued  in  two  forms ;  first,  as  a  question  of  interna^ 
tional  law,  and  second,  under  the  Federal  Constitution.  Upon 
the  first  branch  of  the  argument,  the  English  rule  was  admitted 
to  be  that  "  the  assignment  of  the  bankrupt's  effects  under  a  law 
of  the  country  of  the  contract  should  carry  the  interest  in  his 
debts  wherever  his  debtor  may  reside,"  and  then  it  was  de- 
clared to  be  '*  perfectly  clear  that  in  the  United  States  a  differ- 


1886.]  Phjslps  et  al.  v.  Borland.  411 

Opinion  of  the  Court,  per  Finch,  J. 

ent  doctrine  has  been  established,  and  since  the  power  to  dis- 
charge the  bankrupt  is  asserted  on  the  same  principle,  with  the 
power  to  assign  his  debts,  that  the  departure  from  it  in  the  one 
instance  carries  with  it  a  negation  of  the  principle  altogether." 
At  a  later  stage  of  the  opinion,  attention  is  called  to  the  cir- 
cumstances that  the  discharge  is  always  and  necessarily  an  ad- 
judication of  a  court,  and  depends  wholly  upon  the  operative 
force  of  that  adjudication ;  and  that  neither  comity  nor  justice 
requires  that  we  shall  hold  one  of  our  citizens  bound  by  a 
judgment  of  a  foreign  court,  to  which  he  was  not  a  party,  could 
not  be  compelled  to  be  a  party,  and  of  which ;he  might  have  had 
no  notice.  I  have  less  hesitancy  in  thus  asserting  the  error  of 
2£aj/  V.  Breedy  in  construing  the  dedsion  of  the  Federal  court 
as  standing  outside  of  international  law,  and,  so,  not  authority  in 
a  case  like  this,  because  I  observe  that  Mr.  Kedfield,  in  editing 
a  new  edition  of  Story  on  the  Conflict  of  Laws,  has  deemed  it 
necessary  to  criticise  his  author's  assertion  of  the  same  error 
(§  34:1  a)y  and  more  especially  because  tho  Supreme  Court  it- 
self, in  the  later  case  of  Baldwin  v.  IlaZe  {8iipra\  put  its 
decision  mainly  upon  a  ground  not  peculiar  to  our  Federal  re- 
lations but  upon  the  effect  of  a  foreign  judgment.  This  last 
case,  also,  referring  to  the  Massachusetts  doctrine  "  that  if  the 
contract  was  to  be  performed  in  the  State  where  the  discharge 
was  obtained,  it  was  a  good  defense  to  an  action  on  the  con- 
tract, although  the  plaintiff  was  a  citizen  of  another  State  and 
had  not,  in  any  manner,  become,  a  party  to  the  proceedings," 
expressly  repudiated  the  conclusion,  saying  that,  "  irrespective 
of  authority,  it  would  be  difficult,  if  not  impossible,  to  sanction 
that  doctrine." 

In  our  own  State  two  cases  have  been  decided  in  substantial 
accord  with  the  ruling  of  tho  Federal  court.  {Oardn^r  v. 
Oliver  Lee  cfe  Co.^s  Bank,  11  Barb.  668 ;  In  re  Waite,  supra.) 
The  latter  case  stated  the  general  rule  without  grafting  upon  it 
any  exception  founded  upon  the  origin  of  the  contract.  We 
are  content  to  follow  these  authorities  without  entering  mto 
the  wide  and  difficult  discussion  in  which  they  culminated.  It 
follows,  therefore,  in  the  present  case  that  the  foreign  discharge 
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would  have  been,  in  and  of  itself,  no  defense  to  the  American 
holder  of  the  bill.  If  property  of  the  bankrupt  should  be 
found  in  our  jurisdiction,  the  plaintiffs  were  at  liberty  to  pro- 
ceed against  it  by  attachment  and  collect  their  debt  out  of  such 
property,  and  the  foreign  bankruptcy  proceedings  would  neither 
prevent  nor  stand  in  the  way,  for  the  suflScieut  reason  that  their 
only  force  in  our  jurisdiction  comes  from  our  consent,  and  we 
have  chosen  thus  to  limit  that  consent.  The  light  remaining 
to  the  plaintiffs  was  a  valuable  right.  It  charged  with  the 
payment  of  the  protested  bill  any  present  or  future  acquisitions 
of  the  acceptors  which  might  come  into  our  jurisdiction,  and 
might  result  in  the  collection  of  the  whole  debt,  or  a  compro- 
mise settlement  induced  by  the  desire  or  interest  of  the  debtors 
to  have  access  to  our  markets,  and  freedom  to  resume  their 
business  among  us.  To  that  right,  thus  valuable  and  material, 
it  was  the  privilege  of  the  surety  to  succeed,  by  way  of  subro- 
gation, whenever  he  should  pay  the  debt,  and  the  plaintiffs 
could  not  deprive  him  of  it  or  impair  and  destroy  it,  except  at 
the  peril  of  releasing  hiiu  from  his  liability.  Just  that  was 
what  the  plaintiffs  did.  Tempted  by  the  compromise  offered, 
they  sought  to  obtain  the  defendant's  consent  to  its  acceptance 
by  him.  That  consent  he  withheld,  but  they,  acting  upon 
their  own  conceptions  of  what  was  most  for  their  interest,  vol- 
untarily submitted  themselves  and  their  rights  as  creditors  to 
the  foreign  jurisdiction,  proved  their  debt,  and  accepted  the 
compromise  decreed.  The  condition  of  the  dividend  was  a 
release  of  the  debtor.  They  could  not  take  the  compromise 
and  avoid  the  condition,  and  so  by  their  act  they  discharged 
the  acceptors  entirely  and  everywhere.  That  such  is  the  effect 
of  their  voluntary  submission  to  the  foreign  jurisdiction  is 
inevitable  on  principle,  and  has  been  often  decided.  {Gardner 
V.  Oliver  Lee  c&  Coh  Bank^  supra  /  Clay  v.  Smithy  3  Peters 
[U.  S.],  411.)  The  unavoidable  consequence  follows.  The 
creditor  having  by  his  own  voluntary  act  released  the  debtor 
from  all  remaining  liability  his  surety  is  discharged.  The  courts 
below  so  held,  and  we  think  correctly. 

But  another  suggestion  has  arisen  among  us,  original  with 
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the  court,  and  not  at  all  urged  in  the  brief  of  counsel  prepared 
with  great  thoroughness  and  ability.  That  suggestion  is  that 
Borland  consented  to  the  acceptance  of  the  dividend  by  plain- 
tiffs, and  so  lost  tiie  right  to  complain ;  and  the  evidence  on 
which  this  is  founded  ia  said  to  exist  in  two  letters  which  passed 
between  the  parties.  It  is  not  pretended  that  plaintiffs'  letter 
asks  Borland's  consent  to  their  acceptance  of  the  dividend,  or 
tliat  he,  in  terms,  gave  that  con^nt,  but  such  consent  not 
directly  asked  or  given  is  sought  to  be  inferred  from  what  was 
written.  The  letters  are  but  the  declarations  of  the  parties 
bearing  on  the  issue,  and  none  the  less  so  because  they  happen 
to  be  in  writing.  The  proper  inferences  to  be  drawn  from 
them  were  questions  of  fact,  more  or  less  affected  by  the  other 
evidence  in  the  case.  Whether,  irom  the  language  used,  Bor- 
land meant  to  give  his  consent,  and  waive  his  rights,  or  plain- 
tiffs understood  hirn  to  consent,  and  acted  upon  that  understand- 
ing, or  without  it,  wore  certainly  inquiries  for  the  jury,  and 
not  for  the  court.  But  neither  party  asked  to  go  to  the  jury 
upon  any  question  of  fact,  and  each  by  asking  judgment  in  his 
own  favor  waived  any  possible  question  of  fact,  and  conceded 
that  only  questions  of  law  were  involved.  Were  this  other- 
wise, the  result  would  not  be  changed.  As  I  have  said,  plain- 
tiffs did  not  ask  Borland's  consent  to  their  proving  their  own 
claim.  On  the  contrary,  they  asked  him  to  prove  his,  in  order 
that  they  might  not  be  compelled  to  prove  theirs.  The  plain 
meaning  was,  we  ask  you  to  prove  yours;  if  yoa decline,  we 
shall  prove  ours  at  all  events.  To  this  request,  the  only  one 
made,  Borland  returns  a  refusal.  That  it  is  politely  said  in  the 
phrase  addressed  to  the  counsel,  "  I  would  much  prefer  that 
your  clients  adopt  some  other  course  for  securing  to  themselves 
dividend,''  means  only  in  connection  with  their  explicit  avowal, 
do  it  yourselves,  if  you  choose  to  do  it  at  all.  And  then,  as 
if  fearing  the  very  misconstruction  now  suggested,  he  adds :  "  I 
think  upon  the  whole  it  may  be  better  to  leave  the  matter  as  it 
stands  at  present,  rather  than  complicate  it  by  assuming  to  be 
bailee  of  any  funds  they  may  claim  as  theirs.  I  do  not  aspire 
to  the  position."      Unquestionably  his  meaning  is,  it  is  best 
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that  neither  of  us  touch  this  dividend,  and  I,  at  least,  refuse. 
Language  must  be  misinterpreted  to  make  this  a  consent,  and 
a  waiver  of  the  surety's  rights. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Eabl,  J.,  dissenting,  and  Rugeb,  Ch.  J., 
not  voting. 

Judgment  affirmed. 


Le  Delta  A.  Bostwick,  Respondent,  v.  Emily  P.  Beach  et 
al.,  Executors,  etc..  Appellants. 

Where  execators,  empowered  by  the  terms  of  the  will  to  sell  their  testator's 
real  estate,  enter  iato  an  executory  contract  for  such  sale,  performance  of 
the  contract  may  be  enforced  in  equity  at  the  suit  of  the  purchaser. 

A  purchaser  of  real  estate  for  full  value  is  entitled  to  have  incumbrances 
removed  out  of  the  purchase-money. 

Wiiere  land  contracted  to  l>e  sold  by  executors  is  subject  to  a  dower  right  of 
the  testator's  widow,  the  purchaser  may  elect  to  carry  out  his  purchase 
and  take  title  subject  to  the  dower  right,  and  if  he  does  so  elect,  he  is  en- 
titled to  an  abatement  from  the  contract  price,  equal  to  the  gross  cash 
value  of  the  dower  right. 

Where  the  widow  was  also  executrix,  and  as  such  one  of  the  parties  to  the 
contract  of  sale,  and  was  made  a  party  defendant  to  an  action  for  specific 
performance,  both  in  her  representative  and  individual  capacity,  held,  that 
by  joining  la  the  contract  of  sale,  without  any  reservation  therein  of  her 
dower  right,  she  consentedi  so  far  as  her  individual  rights  were  con- 
cerned, to  make  a  good  title  and  to  look  to  the  purchase-money,  as  a  sub- 
stitute for  the  land,  for  her  dower  right  therein. 

A  widow  may  dispose  of  her  dower  right  before  it  is  admeasured. 

Where  a  purchaser  is  ready  and  willing  to  perform  a  contract  for  the  pur- 
chase of  real  estate,  and  the  delay  is  on  the  part  of  the  vendor,  the  former 
is  entitled  to  the  rents  and  proGts  from  the  time  when,  according  to  the 
terms  of  the  contract,  possession  should  have  been  delivered  ;  or  if  the 
vendor  has  remained  in  possession  he  is  chargeable  with  the  value  of  the 
use  and  occupation  from  the  same  period,  and  the  purchaser  is  chargeable 
with  interest  on  so  much  of  the  purchase-money  as  has  remained  in  his 
hands  unappropriated. 

Where,  however,  the  purchase-money  has  been  appropriated  and  notice 
thereof  given  to  the  vendor,  and  the  purchaser  has  received  no  interest 
thereon,  he  is  not  liable  to  pay  interest  to  the  vendor. 

Where  it  appeared  that  the  purchaser  paid  a  portion  of  the  purchase-money 
at  the  time  of  making  the  contract,  and  on  the  day  appointed  for  its  per- 


1886.]  BosTWiCK  V.  Beach  et  al.  415 


Statement  of  case. 


formance  tendered  the  residae,  and,  on  its  being  refused,  deposited  the 
same  in  bank  on  notice  to  the  vendors,  subject  to  their  order,  to  be  deliv- 
ered to  them  on  execution  and  delivery  of  the  deed,  hM,  that  the  appro- 
priation of  the  parchase-monej  was  complete  iand  sufficient  to  discharge 
the  purchaser  from  liability  to  pay  interest. 

Plaintiffs,  as  executors,  having,  by  the  will  of  their  testator,  a  power  of  sale 
of  the  real  estate,  on  December  27,  1881,  signed  a  paper  acknowledging 
receipt  from  defendant  of  $500,  to  apply  on  purchase  of  a  farm,  which  they 
stated  had  been  "  bargained  to  be  sold  "  to  him  for  $11,000  "  on  1st  day 
of  March,  1882,  on  payment  of  the  balance."  In  an  action  for  specific 
performance,  7^d,  that  this  constituted  a  valid  contract  of  sale. 

Defendant  E.,  widow  of  the  testator,  had  a  dower  right  in  the  land  and 
there  was  a  mortgage  upon  it  for  $900.  The  balance  of  the  purchase- 
money  was  tendered  but  refused,  and  was  then  deposited  in  l»nk,  with 
notice  to  defendants  and  subject  to  their  order,  on  their  executing  an  ordi- 
nary executor's  deed.  The  widow  remained  in  possession  of  the  land. 
Hddy  that  judgment  should  provide  for  a  payment  of  the  mortgage  out 
of  the  purchase-money,  for  an  ascertainment  of  the  value  of  the  widow's 
dower  right  as  of  March  1, 1883,  and  a  direction  that  she  release  her  dower 
right ;  also,  entitling  plaintiff  to  the  whole  rental  value  of  the  premises 
from  the  time  specified,  to  be  paid  out  of  the  gross  sum  ascertained  as 
the  value  of  the  dower  right  of  the  widow, 

(Argued  October  4,  1886  ;  decided  November  23,  1886.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  made  April  22,  1885, 
which  denied  a  motion  for  a  new  trial,  after  interlocutory  judg- 
ment in  favor  of  plaintiff,  entered  on  decision  of  the  court  on 
trial  at  Special  Term. 

This  was  an  action  against  defendants,  as  executors  of  the 
will  of  Nelson  J.  Beach,  deceased,  for  the  specific  performance 
of  a  contract  for  tfie  sale  of  land. 

To  prove  the  contract,  plaintiff  gave  in  evidence  a  written 
instrument,  of  which  the  following  is  a  copy: 

"Eeceived,  Watson,  K  Y.,  27th  December,  1881,  from  L. 
A.  Bostwick,  five  hundred  dollars,  to  apply  on  the  purchase  of 
the  property  known  as  the  Nelson  J.  Beach  farm,  situated  at 
Beach's  bridge,  in  said  town,  this  day  bargained  to  be  vSold  to 
said  Bostwick  for  eleven  thousand  dollars,  and  we  herel)j  agree 
to  execute  a  deed  for  said  property  to  said  Bostwick,  ou  the 
Ist  day  of  March,  1882,  on  payment  of  the  balance  of  $10,500. 
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It  being  understood  that  the  five  hundred  dollars  this  day  re- 
ceived is  to  be  deemed  a  forfeiture  in  case  of  non-compliance, 
and  the  undersigned  agree  to  forfeit  an  equal  amount  in  case 
of  non  compliance  on  their  part.  Said  farm  is  supposed  to 
contain  275  acres.  It  being  a  condition  of  this  sale  that  Mrs. 
Emily  P.  Beach  and  daughter  shall  have  good  and  sufficient 
room  in  the  residence  on  said  farm  for  their  use  until  May 
1st,  1882,  if  desired. 

"  HoBAOB  L.  Green, 
"  Alonzo  H.  Gbebn, 
"  Emily  P.  Beach, 

'' Meecutars:' 
The  further  material  facts  are  stated  in  the  opinion. 

0.  D.  Adain%  for  appellants.  Defendant,  Emily  P.  Beach, 
individually,  and  as  executrix,  had  a  legal  right  to  move  to  dis- 
miss the  complaint.  (Code  Civ.  Pro.,  §  499 ;  76  N.  Y.  397;  47 
id.  360;  74  id.  437;  35  Hun,  317;  23  Week.  Dig.  191.)  The 
complaint  stated  no  cause  of  action  against  her  as  widow.  (63 
N.  Y.  482-487 :  1  Wash.  Real  Estate,  150,  233,  251 ;  4  Johns. 
216 ;  10  Wend.  414-419 ;  45  Barb.  263-265 ;  49  N.  Y.  1 1 1-116 ; 
74  id.  437,)  It  states  no  cause  of  action  against  the  executors, 
as  such,  or  as  donees  of  the  power  in  the  will.  (4  Johns.  CL 
368;  3  Kern.  587-593 ;  63  N.  Y.  482 ;  29  Barb.  593 ;  2  R.  S. 
735,  §  13 ;  3  id.  [7th  ed.]  2192,  §  13 ;  2  id.  135,  §  8 ;  3  id.  [7th 
ed.]  2326,  §  8 ;  21  N.  Y.  179;  31  Hun,  343;  99  N.  Y.  1-7.) 
The  written  note  cannot  stand  in  place  of  the  contract  nor  be 
treated  as  a  contract  by  itself.  (25  N.  Y.  153,  155,  160,  161, 
163 ;  25  Moak's  Eng.  Rep.  467 ;  99  U.  S.  100 ;  27  Hun,  63, 64 ; 
Affirmed,  97  N.  Y.  230;  Pomeroy  on  Contracts,  §§  87,  88,  91 ; 
Story's  Eq.,  §§  752,  767;  13  Johns.  300;  2  Abb.  Dig.  145, 
No.  1067;  31  Hnn,  343.)  There  was  error  in  admitting  the 
written  note  to  prove  the  alleged  verbal  contract.  (Pomeroy 
on  Contracts,  §  91.)  The  contemplated  sale  is  not  absolute, 
but  optional-  with  the  plaintiff.  (3  Hill,  373-375.)  One  selling 
his  own  land  cannot  enforce  an  optional  contract.  (25  N.  Y. 
155.)     A  representative,  as  an  executor,  administrator,  assignee 
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in  trust,  or  other  trustee,  or  donee  of  a  power,  or  a  public 
oflSeer,  or  officer  of  the  court,  caunot  make  a  covenant  to  bind 
his  estate.  If  he  wilji  covenant,  he  must  give  an  express  cov- 
enant,  with  intent  to  bind  himself  personally.  (32  Hun,  482 ; 
Rawle  on  Covenants  [Ith  ed.],  42,  43,  49.)  The  power  is  a 
personal  trust  and  confidence  to  be  exercised  jointly  by  all  the 
executors.  The  individual  judgment  and  personal  assent  of 
each  must  be  given  to  the  transaction,  and  the  contract  must 
be  in  writing.  (4  Johns.  Oh.  687;  3  Kern.  587-593;  Perry 
on  Trusts,  §  176.) 

A.  H.  Sawyer  ioT  respondent.  The  clause  of  the  will' of 
Nelson  J.  Beach  authorizing  his  executors  to  rent,  sell  or  con- 
vey his  real  estate,  created  a  general  power  in  trust,  to  be  exe- 
cuted by  the  grantees  to  carry  out  the  provisions  of  the  will. 
(3  R.  S.  [7th  ed.]  2188,  §§  74,  77,  94;  Kinnier  v.  Rogers,  42 
N.  T.  531.)  The  power  to  sell  includes  the  grant  of  every 
thing  necessary  to  carry  this  power  into  effect,  as  fully  in  every 
respect  as  if  exercised  by  the  grantor  himself.  (  White  v. 
Miner,  71  N.  Y.  118, 130;  JSTeUon  v.  Coioing,  6  Hill,  336; 
Sanford  v.  Hamdy,  23  Wend.  260;  Demorest  v.  Ray,  29 
Barb.  563 ;  Williams  v.  Woodard,  2  Wend.  487 ;  Hedges  v. 
Riker,  5  Johns.  Ch.  163 ;  Brown  v.  Presbyterian  Congrega^ 
tian,  6  Bosw.  245 ;  Warner  v.  Conn.  MuL  L.  Ins.  Co.,  109 
U.  S.  357,  362,  368;  3  R.  S.  [7th  ed.]  2192,  §  112.)  The 
memorandum  of  sale  signed  by  the  defendants  Alonzo  H. 
Green,  Horace  L.  Green  and^  Emily  P.  Beach,  as  executors,  is 
a  full  and  complete  contract  of  sale,  containing  every  thing 
requisite  under  the  statute  of  frauds,  and  is  valid  and  binding 
upon  the  defendants.  (3  R.  S.  [7th  ed.]  2326,  §  8 ;  RauUt- 
fckek  V.  Blank,  80  N.  T.  478;  Westervdt  v.  Matherson, 
Hoff.  Oh.  36;  WorraU  v.  Munn,  1  Seld.  229,  244; 
Briggs  v.  Partridge,  64  N".  Y.  363.)  Want  of  mutuality  is  no 
defense  in  a  suit  against  the  vendor.  (  Worrall  v.  Munn,  1 
Seld.  229,  244;  McGrea  y.  Purmort,  16  Wend.  460,  465; 
Olason  V.  Bailey,  14  Johns.  484 ;  Fry  on  Specific  Perform- 
ance, §§  449,  450;  Rowland  v.  Bradley,  38  K  J.  Eq.  288.) 
SiOKBLS  —  Vol.  LVHI.        53 


418  BosTwicK  V.  Beach  et  al.  [Nov., 


Statement  of  case. 


The  c5ontract  was  properly  executed  by  the  defendants  so  as  to 
bind  them  as  executors  and  to  bind  the  estate  of  which  they 
were  the  representatives.  {Ghouieau  v.  Su^dam,  Ejoeoutor^  21 
N.  T.  179,  182;  Lee  Y.Methodist  Church,  .52  Barb.  116; 
Hood  V.  HaUerihacky  7  Hun,  362 ;  Hicks  v.  Hun,  9  Barb. 
528 ;  Brockway  v.  AU&n,  17  Wend.  40 ;  OlcoU  v.  Tioga  M, 
R,  Co.,  27  K  Y  546;  Bdbcock  v.  Beman,  11  id.  200 ;  Many 
V.  Beekman  Iron  Co.,  9  Paige,  188 ;  Bostimck  v.  Beach,  31 
Hun,  346.)  In  every  contract  for  the  sale  of  lands,  there  is 
an  implied  warranty  on  the  part  of  the  vendor  that  he  has  and 
will  convey  a  good  title,  free  from  incumbrance,  to  that  which 
he  assumes  to  sell,  unless  such  warranty  is  expressly  excluded 
by  the  terms  of  the  contract.  {Burwell  v.  Jackson,  5  Seld. 
535,  545-6;  Dela/oan  v.  Duncan,  49  N.  Y.  486  ;  Penfield  v. 
Clark,  62  Barb.  584;  Pomeroy  v.  Brury,  14  id.  418;  Car- 
penter V.  Bailey,  17  Wend.  244 ;  Jones  v.  Gardner,  10  Johns. 
266 ;  Swam,  v.  Drury,  22  Pick.  485 ;  Guynet  v.  Mantel.  4 
Dner,  86 ;  Roberts  v.  Bassett,  106  Mass.  409 ;  Linton  v.  Hick- 
horn,  126  id.  32;  Story  v.  Conget\  36  N.  Y.  673 ;  LeggeU  v. 
J/i^.  L.  Ins.  Co.,  53  id.  398;  Rawle  on  Gov.  of  Tit.  430; 
3  R.  S.  [7th  ed.J  2192,  §  113.)  Where  a  contract  made  by  a 
trustee  contains  a  covenant  that  is  not  binding  upon  the  estate 
which  he  represents,  it  is  binding  upon  the  trustee  personally. 
{PumpeUy  v.  Phelps,  40  N.  Y.  60 ;  Wew  v,  NichoU,  73  id. 
127,  130 ;  DuvaU  v.  Craig,  2  Wheat.  [U.  S.]  45 ;  Sumner  v. 
WiUiains,  8  Mass.  162 ;  Donahoe  v.  Emery,  9  Mete.  63,  66 ; 
Whttingy.  Bewey,  15  Pick.  428,  432;  Sterling  v.  Peet,  14 
Conn.  245,  251 ;  Mitchel  v.  Hazen,  4  id.  495,  513  ;  Bostwick 
V.  Beach,  31  Hun,  343.)  A  purchaser  for  full  value  is  entitled 
to  have  incumbrances  removed  out  of  the  purchase-money. 
{West&rvdt  v.  Matherson,  Hoff.  Ch.  36.)  Where  the 
vendor  is  unable  to  make  complete  title  to  all  the  property 
sold,  the  purchaser  has  an  election  to  proceed  with  the  pur- 
chase pro  f^anto  or  to  abandon  it  altogether.  (Story's  Eq.  Jur., 
§  779;  HiU  v.  Buckley,  17  Ves.  Jr.  394;  Waters  v.  TravU, 
9  Johns.  450,  464;  Voorhees  v.  De  Meyer,  2  Barb.  37 ;  People 
V.  Stevens,  71  N".  Y.  555 ;    Woodbury  v.  Luddy,  14  Allen,  1, 
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6;  Hooper  v.  Sraa/rt^  11  Eng.  Rep.  608 ;  D(mu  v.  Parker^  14 
Allen,  94,  104 ;  Park  v.  Johnson^  4  id.  259 ;  Bosi/wick  v. 
Beach,  31  Hun,  343 :  Hwrah  v.  Beid,  45  N.  Y.  415,  419 ; 
Peters  v.  Delaplmney  49  id.  368;  2  Story's  Eq.  Jur.,  §§ 
794-6;  WorraU  v.  Munn,  38  N.  Y.  137;  Fry  on  Specific 
Performance,  §§  1222-31 ;  Barlow  v.  ScoU,  24  N.  Y.  40,  44 ; 
Taylor  v.  Taylor,  43  id.  578,  583 ;  Serri/ngton  v.  Bobertson,  71 
id.*  280;  Andrews  v.  New  Jersey  Steamboat  Co.,  11  Hun, 
490.)  Where  the  defendant  has  appeared  and  answered,  and 
in  this  case  the  defendant,  Emily  P.  Beach,  has  appeared  and 
answered,  both  individually  and  as  executrix,  the  court  will 
give  such  relief  as  the  parties  are  entitled  to,  whether  demanded 
in  the  complaint  or  not.  (Code  of  Civil  Procedure,  §  1207 ; 
Benedict  v.  Benedict,  9  Week.  Dig.  123;  affirmed,  85  K  Y. 
625 ;  Marquat  v.  Marquat,  12  id.  336 ;  N.  Y,  Ice  Co.  v.  N. 
W.  Ins.  Co.,  23  id.  357;  Armitage  v.  Pvh)er,  37  id.  494; 
Payne  v.  Becker,  87  id.  153.)  When  all  is  fair  and  the  par- 
ties deal  on  equal  terms,  it  is  a  universal  rule  in  equity  to  en- 
force contracts  for  the  sale  of  lands  specifically  at  the  demand 
of  either  the  vendor  or  vendee;  and  in  such  case  it  is  as  much 
the  duty  of  the  court  to  decree  specific  performance  of  the 
contract,  as  it  is  to  give  damages  for  its  breach.  (Losee  v. 
M(yrmi,  57  Barb.  561,  564,  565,  566 ;  2  Story's  Eq.  Jur.,  §§  746, 
748,  751;  3  Pomeroy's  Eq.  Jur.,  §  1402;  Fry  on  Specific 
Performance,  §§  23,  25  [3d  Am.  ed.,  11] ;  Bowen  v.  Preshy- 
terian  Congregation,  6  Bosw.  245,  268 ;  Seymour  v.  Delcmcey, 
3  Cow.  445,  521 ;  VieU  v.  T.  cfe  B.  B.  B.  Co.,  20  N.  Y.  184 ; 
Ensign  v.  KeUogg^  4  Pick.  1 ;  Crary  v.  Smith,  2  Comst.  60 ; 
Brown  v.  Haff,  5  Paige,  235.)  The  plaintiff  having  paid  the 
purchase-money  in  part,  and  having  tendered  the  balance  and 
deposited  the  same  subject  to  the  order  of  the  defendants,  is 
entitled  not  only  to  a  specific  performance  of  the  contract,  to 
the  extent  ordered  by  the  court,  but  is  entitled  to  recover  the 
value  of  the  rents  and  profits  of  the  farm  from  March  1,  1882. 
{Bias  V.  Olover,  Heff.  Ch.  71;  Cleveland  v.  Burrdl,  25 
Barb.  532;  TayUrr  v.  Taylor,  43  N.  Y.  578,  584;  WorraU  v. 
Munn,  38  id.  137,  142 ;  Mason  v.  Chambers,  3  Monroe,  323 ; 
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Sihert  v.  EeUey,  6  id.  674 ;  PumpeUy  v.  Phdpa,  40  N.  Y.  QQ.) 
The  facts  present  a  case  where  it  was  not  only  the  duty  of  the 
court  to  decree  specific  performance  of  the  contract  made  by 
the  defendants,  but  where  the  court  would,  had  the  contract 
not  been  made,  upon  the  application  of  the  parties  interested, 
have  compelled  the  executors  to  proceed  at  once  and  sell  the 
farm,  in  execution  of  the  trust  imposed  upon  them  by  the 
will,  the  execution  of  which  had  been  most  unreasonably  de- 
layed. {Arnold  v.  Gilbert,  5  Barb.  190,  195 ;  2  Story's  Eq. 
Jur.,  §  1061 ;  Haight  v.  Brisbin,  96  N.  Y.  132.) 

Kapallo,  J.  The  will  of  Nelson  J.  Beach  contained  a  valid 
power  in  trust  to  his  executrix  and  executors  to  sell  and  convey 
his  real  estate,  and  declared  that  the  sale  should  take  place  at 
an  early  day.  Until  such  sale,  the  testator  directed  that  his 
wife  retain  possession  of  the  house  occupied  by  him,  for  herself 
and  her  unmarried  daughter,  together  with  a  certain  portion 
of  his  farm. 

The  testator  died  February  22,  1876,  seized  in  fee  of  the 
farm  in  question,  which  contained  about  two  hundred  and 
seventy-five  acres  of  land,  of  the  value  of  about  |11,000,  and 
was  subject  to  a  mortgage  of  $900,  and  the  widow's  right  of 
dower. 

Although,  under  the  wiU,  it  was  the  duty  of  the  executrix 
and  executors  to  sell  this  farm  at  an  early  day,  no  sale  appears 
to  have  been  made  until  December  27, 1881,  when  the  con- 
tract upon  which  this  action  was  brought  was  entered  into.  In 
the  meantime  the  widow  and  executrix,  Emily  P.  Beach,  re- 
mained in  the  substantial  occupancy  of  the  farm,  and  the 
estate  received  no  income  therefrom,  but  bore  the  charge  of 
interest  on  the  mortgage  and  insurance  and  repairs  upon  the 
buildings.  That  state  of  affairs  continued  at  the  time  of  the 
commencement  of  this  action. 

The  receipt  signed  by  the  executrix  and  executors  on  the 
27th  of  December,  1881,  and  set  forth  in  the  complaint,  con- 
stituted, in  our  judgment,  a  valid  contract  for  the  sale  of  the 
farm  to  the  plaintiff.    It  contained  all  the  essential  elements  of 
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a  contract,  and  was  very  similar  in  form  to  the  contract  set  out 
in  the  case  of  Westervelt  v.  Matheson  (Hoff.  Ch.  37)  and  therein 
adjudged  to  be  snfiicient. 

We  entertain  no  doubt  that  where  the  executors  of  the  will 
of  a  deceased  person,  empowered  by  the  terms  of  the  will  to 
sell  his  real  estate,  enter  into  an  executory  contract  for  such 
sale,  performance  of  such  contract  may  be  enforced  in  equity 
at  the  suit  of  the  purchaser.  The  contract  of  sale  is,  in  effect, 
an  execution  of  the  power,  and  confers  upon  the  purchaser  an 
equitable  title  to  the  land  sold,  and  the  court  will  compel  the 
execators  to  perfect  that  title  by  a  conveyance,  where  the  con- 
tract is  fair  and  for  a  sufficient  consideration  and  there  is  no 
default  or  laches  on  the  part  of  the  purchaser.  We  are  not 
referred  to  any  authority  directly  in  point,  but  the  cases  of 
Bowen  v.  Trustees  of  Irish  Presh.  Church  (6  Bosw.  246)  and 
Demarest  v.  May  (29  Barb.  563),  are  analogous  in  principle. 

There  can  be  no  valid  objection,  therefore,  to  decreeing  the 
execution  and  delivery  to  the  plaintiff  by  the  executrix  and 
executor  of  a  deed  conveying  all  the  title  which  the  testator 
had  at  the  time  of  his  decease,  to  the  farm  in  question,  on  his 
complying  with  the  terms  of  the  sale. 

This,  however,  would  not  accomplish  complete  justice.  The 
purchaser  is  entitled  to  a  clear  title,  free  of  incumbrances, 
where  he  agrees  to  pay  the  full  value  of  the  property.  (Eawle 
Gov.  of  Tit.  430 ;  Burwell  v.  Jackson,  5  Seld.  535.) 
•  The  mortgage  of  $900  presented  no  obstacle  to  the  carrying 
out  of  the  contract  of  sale,  for  the  rule  is  well  settled  as  laid 
down  in  West&rvelt  v.  Matheson  (Hoff.  Ch.  37)  that  a  purchaser 
for  full  value  is  entitled  to  have  incumbrances  removed  out  of 
the  purchase-money.  So  far  as  the  mortgage  is  concerned, 
that  disposition  of  the  case  would  do  complete  justice  between 
the  parties,  for  the  estate  of  the  testator  would  receive  ttie  full 
value  of  his  interest  at  the  time  of  his  decease,  such  interest 
having  been  subject  to  the  mortgage. 

As  to  the  dower  right  of  the  widow,  a  more  complicated 
question  is  presented.  If  the  purchaser  should  elect  to 
carry  out  his  purchase  and  take  title  to  the  land,  subject 
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to  that  dower  right,  he  would  clearly  be  entitled  to  do  so, 
and  in  that  event  would  be  entitled  to  an  abatement  from 
the  contract  price,  equal  to  the  gross  cash  valae  of  the  right 
of  dower.  If  a  seller  of  land  is  not  able  to  comply  fully 
with  the  contract,  either  in  respect  of  the  quantity  of  land 
or  the  extent  of  the  estate,  the  court  will,  at  the  election 
of  the  buyer,  decree  specific  performance  of  the  contract, 
so  far  as  the  same  can  be  performed,  awarding  compensation 
to  the  purchaser  by  way  of  abatement  from  the  purchase- 
price,  for  any  deficiency  in  title,  quantity  of  land,  or  other 
matters  touching  the  estate,  the  value  of  which  are  capable 
of  being  ascertained  and  thus  compensated  without  doing 
injustice  to  either  party.  Upon  this  principle  specific  per- 
formance has  been  decreed  where  there  was  an  outstanding 
dower  right  which  the  vendor  could  not  control,  and  the  pur- 
chaser elected  to  take,  subject  to  that  incumbrance.  The  gross 
value  of  the  dower  right  has  been  adjudged  in  such  cases  to  be 
the  measure  of  compensation  to  be  allowed  to  the  purchajser 
by  way  of  abatement  from  the  price.  {Woodbv/ry  v.  IJudy^ 
14  Allen,  1 ;  Dai/ra  v.  Parker,  id.  94,  98,  104.) 

If,  in  the  case  now  before  us,  the  widow  had  not  been  a 
party  to  the  contract  of  sale,  she  could  not  be  compelled  to 
accept  in  lieu  of  dower  a  money  compensation  out  of  the  pro- 
ceeds, and  the  only  course  open  to  the  purchaser  would  have 
been  either  to  reject  the  purchase  in  ioto^  or  to  elect  to  take 
title  subject  to  her  right  to  have  her  dower  admeasured,  and 
to  be  allowed  out  of  the  purchase-money  a  sum  equivalent  to 
the  gross  value  of  such  dower  right,  which  is  ascertainable  on 
established  legal  principles. 

But  here  the  widow  was  also  executrix,  and,  as  such,  one  of 
the  parties  to  the  contract  of  sale.  She  is  also  made  a  defend- 
ant in  this  action  in  her  individual  ^capacity.  We  think  that 
by  joining  in  the  contract  of  sale,  without  any  reservation 
therein  of  her  dower  right,  she  consented,  so  far  as  her  indi- 
vidual rights  were  concerned,  to  make  a  good  title  to  the  pur- 
chaser, and  to  look  to  the  purchase-money,  as  a  substitute  for 
the  land,  for  tier  dower  right  therein.     The  point  made  on  the 
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part  of  the  defendant  that  she  could  not  dispose  of  her  dower 
before  it  was  admeasured  is  decided  adversely  to  her  in  the  case 
of  Payne  v.  Becker  (87  N.  Y.  153).  She  should,  therefore, 
be  decreed  to  release  her  dower  to  the  purchaser  on  the  pay- 
ment to  her  of  the  gross  value,  out  of  the  purchase-mouey. 

The  defense  interposed,  on  behalf  of  the  widow,  to  the  effect 
that  she  joined  la  and  executed  the  contract  of  sale  without 
knowing  or  understanding  its  contents  or  effect,  or  compre- 
hending the  transaction,  is  negatived  by  the  findings  of  the 
trial  court.  It  appears  that  the  contract  was  in  all  respects 
fair,  for  a  full  price,  and  one  which  it  was  her  duty  as  execu- 
trix to  make,  and  that  her  co-executors  were  desirous  of  carry- 
ing it  into  effect,  and  offered  to  her  to  make  liberal  provision 
for  her  individual  interest  in  the  land  by  investing  about  two- 
thirds  of  the  proceeds  for  her  benefit  during  her  life,  but  that 
she  has  refused  to  carry  out  the  sale,  and  has  retained  the  sub- 
stantial occupancy  of  the  property  ever  since  the  time  fixed  for 
the  completion  of  the  sale,  viz.,  March  1,  1862. 

The  only  remaining  questions  are  those  which  relate  to  the 
rents  and  profits  from  the  time  when  the  purchaser  became 
entitled  to  his  deed. 

There  can  be  but  little  controversy  about  the  ordinary  rules 
for  the  determination  of  these  questions.  Where  the  pur- 
chaser is  ready  and  willing  to  perform,  and  the  delay  is  on  the 
part  ot  the  vendor,  the  purchaser  is  entitled  to  the  rents  and 
profits  from  the  time  when,  according  to  the  terms  of  the  con- 
tract, possession  should  have  been  delivered,  or,  if  the  vendor 
has  remained  in  possession,  he  is  chargeable  with  the  value  of 
the  use  and  occupation  from  the  same  period,  and  the  pur- 
chaser is  chargeable  with  interest  on  the  purchase-money  if  it 
has  remained  in  his  hands  unappropriated.  But  where  it  has 
.been  appropriated,  and  notice  thereof  given  to  the  vendor, 
and  the  purchaser  has  received  no  interest  thereon,  he  is  not 
liable  to  pay  interest  to  the  vendor.  (Fry  on  Specific  Perform- 
ance, 4:81,  483,  889 ;  DiOB  v.  Olmer,  1  Hoff.  Oh.  71, 78  ;  Story's 
Eq.,  §  789;  WorraU  v.  Mimn,  38  N.  Y.  137,  142.)  In  this 
case  it  appears  from  the  findings  that  $500  of  the  purciiasc- 
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money  was  paid  to  the  vendors  at  the  time  of  the  making  of 
the  contract,  and  that  on  the  day  appointed  for  its  performance 
he  tendered  the  residue,  $10,500,  and  on  its  being  refused  by 
the  defendants  he  deposited  the  same  in  the  First  National 
Bank  of  Lowville,  on  notice  to  the  defendants,  subject  to  their 
order,  and  to  be  delivered  to  them  on  the  execution  and  deliv- 
ery of  a  deed  of  the  farm  which  had  been  previously  tendered 
to  them  for  execution,  and  which  was  an  executor's  deed  in  the 
ordinary  form.  The  appropriation  of  the  purchase-money  thus 
appears  to  have  been  complete,  and  sufficient  to  discharge  the 
plaintiflE  from  liability  to  pay  interest  thereon. 

The  judgment  appealed  from  attempts  to  adjust  the  equities 
by  requiring  the  defendants  to  execute  and  deliver  to  the  plain- 
tiff an  ordinary  executor's  deed  of  the  premises,  and  renders 
judgment  against  them  as  executors  for  the  rental  value  of  the 
farm  since  March  1,  1882,  fixed  at  $350,  over  and  above  the 
widow's  use  of  one-third  thereof,  and  rendering  judgment 
against  the  defendant,  Emily  P.  Beach,  individually  as  well  as 
in  her  representative  capacity,  for  the  amount  remaining  unpaid 
upon  the  mortgage,  together  with  the  value  of  her  dower 
interest  therein,  to  be  ascertained  according  to  the  rules  and 
practice  of  the  court.  We  think  that  in  these  respects  it 
requires  modification.  The  amount  unpaid  upon  the  mort- 
gage, instead  of  being  charged  personally  upon  the  widow, 
should  be  paid  out  of  the  purchase-money.  Instead  of  a  per- 
sonal judgment  against  the  widow  for  the  value  of  her  dower 
interest,  she  should  be  directed  to  release  her  dower.  The 
value  of  her  dower  right  should  be  ascertained  as  of  the  Ist  of 
March,  1882.  She  would  have  been  entitled  to  that  if  she  had 
performed  the  contract.  The  plaintiff  being  entitled  to  the 
whole  of  the  rental  value  of  the  premises  since  that  time,  so 
.much  thereof  as  has  been  deducted,  by  reason  of  her  dower, 
right,  from  the  rental  value  allowed  to  him  as  against  the 
executors,  should  be  paid  to  him  out  of  the  gross  sum  ascer- 
tamed  as  the  value  ot  her  dower  right.  The  judgments  of  the 
General  and  Special  Terms  should  be  modified  accordingly, 
and    with    these  modifications    the  interlocutory    judgment 
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appealed  from  should  be  affirmed,  without  costs  of  this  appeal 
to  either  party. 

All  concur. 

Judgment  accordingly. 


Edoab    F.    Bbaokbtt,  Administrator,   etc.,   Respondent,  v.    m  ass 
Chester  Griswold,  Appellant.  m  iS| 

The  caase  of  action  given  by  the  General  Manufacturing  Act  (§  15,  chap. 
40,  Laws  of  1848),  to  a  creditor  of  a  corporation  organized  under  it, 
against  a  trustee  thereof  who  has  joined  in  making  a  false  annual  report, 
dies  with  the  creditor.  The  provisions  of  the  Revised  Statutes  (2  R.  S. 
448,  §  1),  modifying  the  common-law  rule  in  regard  to  the  survivability 
of  actions  ex  delicto,  affect  only  injuries  to  property  rights,  and  as  the  said 
cause  of  action  does  not  affect  or  concern  any  property  right  or  interest 
as  the  subject  of  the  injury,  the  common-law  rule  applies,  and  the  action 
abates  upon  the  death  of  either  party. 

A  cause  of  action  for  a  conspiracy  to  cheat  and  defraud  does  affect  property 
rights  and  so  survives. 

(Argued  October  6,  1886;  decided  November  28, 1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court  in  the  third  judicial  department,  entered  upon  an 
order  made  January  19,  1886,  which  afl5rmed  a  judgment  in 
favor  of  plaintiff,  entered  upon  a  decision  of  the  court  on 
trial  without  a  jury.  Also,  appeal  from  order  of  said  General 
Term  made  May  26,  1885,  reviving  and  continuing  this  action 
in  the  name  of  the  present  plaintiff  as  administrator  of  the 
estate  of  Samuel  Bonnell,  Jr.,  the  original  plaintiff. 

This  action  was  brought  by  said  Bonnell  as  a  judgment 
creditor  of  the  Iron  Mountains  Company,  of  Lake  Champlain, 
against  the  defendants,  who  were  trustees  of  said  company,  to 
recover  of  them  the  .amount  of  its  indebtedness  upon  two 
grounds:  Ist.  That  said  defendants  signed  the  company's 
annual  report  for  the  year  1879,  knowing  the  statements 
therein  as  to  the  assets  of  the  company  were  false.  2d.  That 
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said  company  was  organized  in  piirBoaace  of  a  fraadalent  oon- 
spiracj  on  the  part  of  the  defendants,  to  deceive  plaintiff  and 
the  public.     Pending  the  action  Bonnell  died. 

Wm.  C.  HoWrook  and  M.  D.  Orover  for  appellants.  The 
original  plaintiff  having  died  before  judgment,  this  action  can- 
not  be  maintained.  {Reynolds  v.  Mdsan^  54  How.  Pr.  213 ;  6 
Week.  Dig.  531 ;  Bh.  CaUfomia  v.  CoUma,  5  Hun,  209, 220 ; 
Zahrishie  v.  Gray,  13  K  Y.  322.) 

E.  T.  Brackett  for  respondent  The  liability  for  the  penalty 
given  by  the  statute  against  trustees,  where  the  company  fails 
to  make  a  report  within  section  12  of  the  act  of  1848,  or 
makes  a  false  report,  under  section  15  of  said  act,  is  "  for  the 
debts  of  the  company,"  and  hence  the  right  to  recover  such 
penalty  or  penalties  vests,  if  at  all,  in  the  creditors  of  the  com- 
pany, the  .owners  of  said  debts,  at  the  time.  (3  R.  S.  at  Large, 
735,  §  12 ;  id.  736,  §  15.)  The  debt  being  assignable,  the 
right  to  the  penalty  follows  and  accompanies  the  debt  and 
vests  in  the  assignee.  {Stokes  v.  Stickney,  96  If.  T.  323,  327 ; 
Bolan  V.  Crosby,  49  id.  183 ;  Hoag  v.  Za  Moni^  60  id.  .96 ; 
Pier  V.  George,  86  id.  613 ;  Carley  v.  Hodges,  19  Hun,  187, 
188 ;  ZoUer  v.  aXeefe,  15  Abb.  N.  0.  483,  485.)  The  ad- 
ministrator of  a  deceased  party  succeeds  to  all  claims  or  chosee 
in  action  which  the  decedent  had  the  power  to  assign  while 
living,  and  his  legal  representative  is,  in  law  if  not  in  fact, 
his  legal  assignee.  {Zabriskie  v.  Smith,  3  Kern.  333.)  Al- 
though,  where  the  trustee  dies,  the  penalty  is  gone,  and  no 
liability  therefor  survives  against  his  personal  representative, 
yet,  where  the  creditor  dies,  the  right  to  recover  the  penalty 
accompanies  the  debt,  and  does  survive  against  the  trustee  and 
vests  in  the  creditor's  legal  representatives  as  assignee  thereof. 
{Stokes  v.  Stickney,  96  N.  T.  323,  327 ;  Carley  v.  Hodges,  19 
Hun,  187,  188;  ZoUer  v.  O'Keefe,  15  .Abb.  N.  C.  483,  485.) 
The  cause  of  action  alleged  in  the  complaint  for  fraudulent 
conspiracy  to  organize  and  for  organizing  a  bogus  corporation, 
by  means  whereof  the  plaintiff  was  damaged,  survived,  if  the 
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cause  of  action  for  penalties  did  not,  so  that  the  order  reviving 
the  action  was  proper  in  either  event.  (3  R.  S.  [7th  ed.]  2394, 
§§  1  and  2 ;  Zahriskie  v.  Smithy  3  Kern.  832,  333,  334 ;  Bond 
v.  Smith,  4  Hun,  48  ;  Haigkt  v.  Hoyty  19  N.  Y.  464 ;  Graves 
Y.  Spier,  58  Barb.  349,  384,  886.) 

Richard  L.  Ha/nd  and  A.  Pond  for  respondent.  Defend- 
ant was  liable  for  a  failure  to  file  and  publish  the  annual  report 
for  1870  as  required  by  the  statute.  (Laws  of  1848,  chap.  40, 
§  12 ;  Queen  v.  AapinwaU,  19  Eng.  Rep.  [Moak]  207 ;  Peo- 
ple V.  Becker,  20  N.  Y.  354,  355 ;  Arthur  v.  Brooks,  14  Barb. 
533,  535 ;  WeUs  v.  Sisson,  14  Hun,  267.)  Defendant  is  also 
liable  for  a  false  report  made  by  the  company,  and  signed  by 
him,  knowing  it  to  be  false.  (Laws  of  1848,  chap.  40,  §  15  ; 
Bonndl  v.  Oriswold,  89  N.  Y.  122,  125 ;  Pier  v.  Hanmore, 
86  id.  95,  101,  102;  89  id.  122,  126.) 

Finch,  J.  This  appeal  is  taken  from  an  order  of  revivor. 
The  plaintifPs  intestate  was  a  creditor  of  a  mining  corporation 
whose  officers  in  making  their  annual  report  were  alleged  to 
have  stated  falsely  the  amount  of  capital  paid  in.  For  this 
cause  of  action,  conjoined  with  one  for  conspiracy,  a  suit  was 
brought,  pending  which,  and  before  verdict  or  judgment,  the 
plaintiff  died.  The  question  presented  is  whether  his  cause  of 
action  for  the  penalty  of  a  false  report  died  with  him,  or  sur- 
vived to  his  administrator.  We  have  many  times  held  thac 
the  provisions  under  which  the  asserted  right  of  action  accrued 
are  highly  penal  in  their  nature,  and  have  recently  said,  more 
specifically,  that  they  are  to  be  classed  with  actions  ex  delicto, 
and  do  not  affect  or  concern  any  property  right  or  interest  as 
the  subject  of  injury.  {Stokes  v.  Stickney,  96  N.  Y.  323.)  At 
common  law  the  action  abated  upon  the  death  of  either  party ; 
the  one  by  whom  or  to  whom  the  wrong  was  done ;  and  that 
rule  must  apply  unless  it  is  made  inapplicable  by  the  provisions 
of  the  Revised  Statutes.  (2  R.  S.,  §  1,  p.  448.)  But  we  have 
decided  that  those  provisions  affect  only  injuries  to  property- 
rights,  and,  where  such  are  not  invaded,  the  common-law  nile  — 
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Btill  prevails.  {Hegerich  v.  Keddie,  99  if.  T.  258.)  In  that 
case,  while  concurring  in  the  result,  I  thought  the  statute 
should  receive  a  broader  interpretation,  and  contemplated  sur- 
vivability as  the  rnle,  and  abatement  as  the  exception,  and  the 
construction  finally  reached  was  adopted  after  full  deliberation 
and  argument.  It  must  now  be  deemed  settled,  and  requires 
us  to  hold  that  the  cause  of  action  for  the  penalty  died  with 
the  intestate.  We  have  not  been  unmindful  that  in  our  dis- 
cussion of  this  question  we  have  assumed  the  assignability  of 
a  cause  of  action  as  a  test,  treating  tliat  and  survivability  as 
convertible  terms ,  nor  that  we  have  also  said  that  a  cause  of 
action  for  the  penalty  so  far  follows  the  creditor's  debt,  and  be- 
longs to  it  as  an  incident,  that  ah  assignment  of  the  debt  car- 
ries with  it  a  right  to  the  protection  of  the  statute.  {Stokes 
V.  Stickney^  supra ;  Bolen  v.  Crosby^  49  N.  T.  183.)  But  it 
was  neither  said  nor  meant  that  such  right  was  itself  assignable. 
Relatively  to  the  debt  it  is  rather  a  remedy  than  a  right,  and 
while  it  becomes,  m  connection  with  the  debt,  a  cause  of  action, 
it  belongs  to  the  assignee  of  such  debt  by  force  of  the  statute, 
which  gives  it  to  him  by  virtue  of  his  having  become  a  cred- 
itor, and  not  because  of  any  derivative  right  resting  upon  and 
born  of  the  assignor's  ended  and  extinguished  right.  In  other 
words,  the  new  holder  has  his  own  right  of  action,  or  none. 
Having  become  a  creditor,  he  thereby  obtains  the  right  which 
the  statute  gives  him,  and  must  depend  upon  that  for  his  relief, 
and  not  upon  an  impossible  transfer  by  the  assignor  of  the 
debt.  The  questions  which  may  spring  out  of  this  ruling  may 
best  be  reserved  till  they  arise. 

So  far  as  the  cause  of  action  was  for  a  conspiracy  to  cheat  or 
defraud  the  intestate  it  was  for  an  injury  to  a  property  right, 
and  did  not  die  with  its  owner.  The  order  of  revivor  was  to  that 
extent  proper,  but  should  have  been  limited  to  the  cause  of  action 
which  survived.  That  has  been  tried,  and  judgment  upon  it 
given  for  the  defendant.  The  plaintiff  has  reco veiled  upon  a 
cause  of  action  which  did  not  survive,  and  that  recovery  can- 
not be  sustained. 
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The  judgment  should  be  reversed,  and  a  new  trial  granted, 
costs  to  abide  the  event. 
All  concur. 
Judgment  reversed. 


Eli  W,  Blake,  Respondent,  v.  Chesteb  Gmswold,  Impleaded,  m^| 
etc.,  Appellant. 

Defendant  G.,  as  trustee  of  a  manafacturing  corporation,  joined  in  making 
an  annual  report,  which  stated  that  the  capital  stock  of  the  corporation 
(^,000,000)  had  been  paid  up  in  full.  In  an  action  by  a  creditor  of  the 
corporation,  under  the  Manufacturing  Act  (§  15,  chap.  40,  Laws  of  1848), 
to  recover  of  the  trustees  signing  the  report,  the  amouut  of  his  claim,  on 
the  ground  that  such  statement  was  false,  to  the  knowledge  of  the  sign- 
ers, it  appeared  that  the  stock  of  the  corporation  was  issued  to  one  R.  in 
payment  for  certain  iron  mining  property,  then  undeveloped.  Tbe  prop, 
erty  had  been  purchased  bj  R.  of  another  corporation  in  which  G.  was  a 
stockholder.  G.  received  from  R.  $10,000  of  the  stock  of  the  new  com- 
pany, given  to  him  without  consideration  to  enable  him  to  act  as  trustee. 
R.  surrendered  to  the  new  company  one  thousand  shares  of  the  stock, 
which  was  pledged,  with  $70,000  of  the  corporate  bonds  to  secure  a  loan 
of  $35,000,  and  gave  five  hundred  shares  as  a  commission  to  the  officer 
who  negotiated  the  loan.  The  property  was  proved  to  be  worth  not  over 
$60,000.  It  was  sold  to  R.  for  $1,000,000  of  stock  and  $200,000  of  bonds 
of  the  new  company,  and  in  his  deed  to  that  company  the  consideration 
expressed  was  $000,000.  Of  all  of  which  facts  it  appeared  G.  had  knowl- 
edge. Held,  the  facts  justified  a  finding  that  G.  signed  the  report  in  bad 
faith,  knowing  it  to  be  false. 

L.  8,  L  Go,  V.  Drexd  (90  N.  Y.  87),  distinguished. 

Upon  the  trial  the  stock -ledgers,  the  books  of  certificates  of  stock,  and 
the  books  of  minutes  of  the  two  corporations  were  offered  and  received 
in  evidence.     Held  no  error. 

Corporate  books  are  not  only  evidence  of  corporate  acts  when  they  are  to 
be  proved,  but  are,  to  some  extent,  evidence  against  stockholders,  who  are 
chargeable  with  knowledge  of  their  contents. 

One  B.  was  called  as  a  witness  for  plaintiff  to  prove  the  value  of  the  prop- 
erty.  He  was  a  trustee  of  the  new  company,  and  his  testimony  showed 
that  he  had  had  large  experience  in  the  development  of  iron  mines,  the 
transportation  of  tbe  ore,  and  the  difficulty  and  uncertainty  of  determin- 
ing its  extent  and  quality.  He  had  examined  the  property  so  far  as  was 
at  the  time  possible.     When  asked  as  to  the  value,  he  stated  that  this  was 
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speculative.  Held,  that  this  simply  meant  that  as  a  mining  property  and 
for  mining  purposes,  while  its  value  was  uncertain  it  had  a  value  beyond 
that  belonging  to  it  as  land  and  for  agricultural  purposes ;  that  the  wit- 
ness was  competent  to  give,  and  it  was  not  error  to  receive,  his  opinion  as 
to  such  value. 
Another  witness  had  been  a  manufacturer  of  iron ;  had  bought  and  sold  ore 
for  many  years  ;  had  owned  and  sold  mineral  lands  ;  he  knew  the  land 
in  question,  and  owned  land  in  its  vicinity.  HM,  he  was  competent  to 
testify  as  to  its  value. 

(Argued  October  16, 1886;  decided  November  23,  1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court  in  the  third  judicial  department,  entered  upon  an 
order  made  January  19,  1886,  which  affirmed  a  judgment  in 
favor  of  plaintiflE,  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term. 

This  action  was  brought  by  plaintiff  as  a  creditor  of  the 
Iron  Mountains  Company  of  Lake  Champlain,  a  corporation  or^ 
ganized  under  the  General  Manufacturing  Act,  against  defend- 
ants as  trustees  of  said  corporation,  to  recover  the  amount  of 
^plaintiff's  claim,  because  of  an  alleged  false  statement  in  an 
annual  report  signed  by  defendants  as  such  trustees,  they 
knowing  the  same  to  be  false.  Defendant  Griswold  appearad 
and  answered. 

The  statement  alleged  to  be  false  was  as  follows :  "  That  the 
capital  stock  of  said  company  is  two  millions  of  dollars ;  that 
said  capital  stock  has  been  paid  up  in  full." 

The  court  found  that  said  statement  was  false  "in  that  no 
part  of  the  capital  stock  of  the  company  was  paid  in  cash,  and 
in  that  said  capital  stock  had  not  been  paid  up  in  full,  nor  had 
any  part  of  said  capital  stock  been  paid  otherwise  than  in  min- 
ing property  conveyed  to  said  company  for  $1,000,000  of  its 
stock  and  $200,000  of  its  bonds,  and  that  nothing  had  been 
paid  in  any  manner  for  any  other  portion  of  its  stock,  and  in 
that  the  said  mimng  property  so  conveyed  to  said  company  in 
payment  for  said  portion  of  its  stock  was  not  worth,  at  that 
time,  more  than  the  sum  of  $60,000,  and  the  said  report  as  to 
all  the  matters  hereinbefore  stated  was  known  to  the  said  de- 
fendant, Chester  Griswold,  to  be  so  false  at  the  time  it  was  made." 
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Wm.  O.  Hollyrooh  and  M.  D.  Grower  for  appellant.  As 
fraud  can  never  be  presumed  where  good  faith  may  as  well  and 
properly  be  implied,  an  inference  should  not  be  drawn.  (Z. 
Sup.  Iron  Co.  v.  Drexd,  90  N.  Y.  87.)  The  question  in  this 
case  is  not  what  was  the  market  value  of  this  property,  or  what 
an  individual  would  give  for  it  for  any  purpose,  but  what  the 
property  might  be  fairly  estimated  at  for  the  uses  and  purposes 
of  the  corporation.  {Boynton  v.  Andrewa^  63  N.  Y.  94 ; 
Schenck  v.  Andrews^  57  id.  133, 147.)  The  question  is  not  so 
much  what  the  property  was  worth,  as  it  is  as  to  what  defend- 
ant believed  it  to  be  worth  from  such  means  of  knowledge  as 
he  possessed,  and  such  means  were  the  statements  and  opinions 
of  others,  upon  which  ho  had  a  right  to  rely.  {Brochway  v. 
Ireland^  61  How.  Pr.  372 ;  Z.  Sup.  Iron  Co.  v.  Drexd,  90 
N.  Y.  87;  Draper  v.  Beadle,  16  Weekly  Dig.  475;  Shrews- 
bury V.  Blount,  2  Scott  [N.  C],  588.)  It  was  competent  to  ex- 
amine defendant  as  to  his  opinions  and  belief  touching  the 
matters  set  forth  in  the  answer,  and  as  to  his  knowledge  of  the 
valne  of  the  property.  {Borz  v.  Itidder,  12  Daly,  3S9 ; 
Meacham  v.  Burke,  54  N.  Y.  217;  Arvdrews  v.  Raymond, 
58  id.  217.)  To  hold  the  defendant  liable  some  evidence  is 
required  of  bad  faith,  something  indicating  a  consciousness  of 
falsehood  instead  of  a  belief  of  truth,  and  that  the  penalty  fol- 
lows an  actual  and  not  a  constructive  falsehood  ;  one  known  and 
understood  to  be  such,  and  not  possibly  believed  to  be  other- 
wise. (89  N.  Y.  122-5-6.)  The  book  of  minutes  of  the  Iron 
Mountains  Company,  and  the  entries  admitted  in  evidence 
therefrom,  were  incompetent  as  against  the  (Jefendant  in  these 
penal  actions,  and  should  have  been  excluded.  (Chaffee  ds 
Co.  V.  U.  S,  18  Wall.  516-38-40 ;  Ocean  BL  v.  CarU,  55 
N.  Y.  440 ;  Eager  v.  Cleveland,  36  Md.  476 ;  MaxwelVs  Ext%. 
V.  WUkmson,  1J3  U.  S.  656.)  Nothing  can  be  presumed 
against  defendants,  but  every  act  necessary  to  establish  liability 
must  be  affirmatively  proven.  {Brace  v.  Piatt,  80  N.  Y.  381 ; 
Cameron  v.  Seaman,  69  id.  396 ;  Osborne,  etc.,  Co.  v.  Grooms, 
14  Hun,  164 ;  affirmed,  77  N.  Y.  629.)  There  was  no  active 
duty  on  the  part  of  defendant  to  inquire  as  to  transactions  and 
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proceedings  of  the  company  prior  to  his  accepting  the  office  of 
trustee.  {Wakeman  v.  DaUey^  51  N.  Y.  27-31;  Arthur  v. 
Griswold^  55  id.  400-6 ;  Booth  v.  Robvnaoti^  55  Md.  419 ; 
Moore  v.  Burke,  4  F.  &  F.  258 ;  Weir  v,  Ba/meU,  Eng.  L. 
E.,  Exch.  Div.  32 ;  affirmed,  id.  238 ;  CargiU  v.  Bcmer^  Eng. 
L.  E.,  10  Ch.  Div.  502 ;  Whart.  on  Ev. ;  MudgeU  v.  mytceU, 
33  Cal.  25  ;  Eager  v.  Clevelandy  36  Md.  476 ;  Chafee  cfe  Co. 
V.  f^.  S.,  18  Wall.  516-38-40;  {?0(?an  Bk.  v.  (7ar«,  55  N.  T. 
440 ;  IlaUey  v.  Sinsehaugh,  15  id.  485 ;  BueseU  v.  ^.  ^.  i?. 
Cto.,  17  id.  134;  Jaoksoiiy  ex  dem.  DonnaUy,  v.  TTo&A,  3 
Johns.  226;  Billings,  Recr.,  v.  Trask,  30  Hun,  314r-18; 
Phila.  Bk.  v.  Officer,  12  S.  &  E.  49-52;  Rid^way  v.  i?ar. 
m^r«'  j5A;.,  id.  256.)  Even  if  a  distinction  is  to  be  made 
between  books  of  minutes  and  the  stock-book,  required  by  law 
to  be  kept,  the  entries  from  the  "  stock-ledger,"  and  book  en- 
titled "certificate  of  stocks,"  were  nevertheless  improperly 
received.  (3  N.  Y.  Stat,  at  L.  [Edm.  ed.]  738 ;  MudgeU  v. 
HoweU,  33  Cal.  29.)  It  was  error  to  admit  the  deed  from  the 
Kingdom  Company  to  Eemington,  as  well  as  that  from  the 
latter  to  the  Iron  Mountains  Company,  defendant  not  being  a 
party  to  either.  (Whart.  on  Ev.,  §  1042  ;  Rose  v.  Oity  of 
Taujiton,  119  Mass.  99 ;  Hard&nburgh  v.  LarMn,  47  N.  Y. 
109.)  The  evidence  as  a  whole,  when  taken  in  connection  with 
defendant's  uncontradicted  and  positive  testimony  that  he  acted 
in  good  faith,  will  not  support  a  finding  that  he  acted  in  "  bad 
faith  willingly,  or  for  some  fraudulent  purpose,"  which  it  is 
essential  should  be  first  found  before  he  can  be  made  liable  for 
signing  the  report  "  ki^owing  it  to  be  false."  {Pier  v.  Han^ 
more,  86  N.  Y.  103 ;  Bonnell  y.Oriswold,  89  id.  125-6  ;  Steh- 
tins  V.  Edmonds,  12  Gray,  2203 ;  Cliquofs  Champagne,  3 
Wall.  114 ;  Verona  Central  Cheese  Co.  v.  Murtaugh,  50  N.  Y. 
314 ;  Earl  Beauchamp  v.  Winn,  L.  E.,  Eng.  &  Ir.  App.,  6 
H.  of  L.  Cas.  223-34.) 

Richard  Hand,  E.  T.  Brackett  ana  A.  Pond  for  respond- 
ent. The  books  and  records  of  a  corporation  are  always 
competent  evidence  against  its  stockholders  and  officers,  and 
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they  are  chargeable  with  the  knowledge  of  their  contents.  (I 
Greenh  Ev.,  §  493 ;  Humphrey  v.  People^  18  Hun,  393,  394 ; 
Pier  Y.Oeorge,  20  id.  210,  211 ;  Albany  City  Bk.  v.  Albany,  92 
N.  T.  363,  307;  Holbrooke  v.  Jackson^  7  Gush.  136,  142, 146 ; 
Honnell  v.  Griswold,  89  N.  Y.  122.)  Nor  was  it  error  to 
admit  the  records  of  the  Kingdom  Ore  Company.  It  was 
proper  to  admit  the  certificate  of  incorporation  of  that  com- 
pany and  the  resolution  to  sell  its  lands  for  the  stock  of 
this  company,  as  a  part  of  the  res  gestm,  it  being  a  direct 
violation  of  the  statute  for  it  to  sell  its  property  for  stock,  in 
this  corporation.  (Laws  of  1848,  p.  66,  §  8.)  It  was  com- 
petent to  prove  the  allegations  of  the  complaint,  that  the 
conveyance  was  fraudulent,  because  it  showed  tliat  the  officers 
of  the  Kingdom  Company  acted  as  sellers  of  the  property  for 
the  Kingdom  Company,  and  buyers  of  it  for  the  Iron  Moun- 
tains Company.  The  transaction  was,  therefore,  void  and  no 
valid  agreement  was  over  made  either  to  sell  the  lands  or  pur- 
chase the  stock  in  question.  [Abbott  v.  Am.  77.  /?.  Co,,  23 
Barb.  578;  Waters  v.  Quimhy,  27  N.  J.  L.  198;  Par-ker  v. 
Nicherson,  112  Mass.  195  ;  Osgood  v.  KiTig^  42  Iowa,  47S  ;  Fort 
V.  Russell,  36  Ind.  60 ;  Weiherbee  v.  Baker,  35  N.  J.  Eq. 
501,  514.) 

Finch,  J.  A  recovery  was  had  in  this  case  against  the  de- 
fendant  under  section  10  of  the  Manufacturing  Act,  upon  the 
ground  that,  in  making  the  annual  report  required  by  that  act, 
he  had  asserted  a  falsehood.  The  plaintiff  sought  to  establish 
that  the  statement  in  the  report  that  the  whole  capital  of 
$2,000,000  had  been  paid  in  was  not  only  untrue,  but  that  the 
defendant  knew  it  to  be  untrue  when  he  signed  the  report,  and 
80  was  guilty  of  actual  falsehood.  The  defense  pleaded  was 
that  the  whole  capital  stock  of  the  Iron  Mountains  Company 
had  been  issued  to  Remington  in  payment  for  a  mining  prop- 
erty bought  by  him  of  the  Kingdom  Ore  Company.  Since 
that  purchase  was  claimed  by  the  plaintiff  to  have  been  made 
for  a  far  less  amount  and  to  have  been  of  very  much  less  value, 
the  issue  raised  involved  necessarily  the  corporate  acts  of  the 
SiCKELS  —  Vol.  LVIII.        55 
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two  companies,  of  which  their  records  were  the  natural  and 
proper  evidence. 

The  defendant  was  shown  to  have  been  a  trustee  or  director 
in  both  companies.  In  the  original  certificate  of  the  Iron 
Mountains  Company  he  is  named  as  one  of  the  trustees. 
That  he  accepted  the  office  is  fairly  to  be  inferred  from  bis 
own  statement  of  the  reason  for  the  appointment,  from  the 
fact  that  he  received  from  Remington  $10,000  of  the  stock  to 
enable  him  to  act,  and  that  at  the  meeting  in  December  he 
was  present  and  serving  as  one  of  the  trustees.  His  only 
denial  in  the  answer  is  of  the  allegation  that  he  remained  a 
trustee  after  August,  1870,  and  hia  sworn  assertion,  in  the 
report  of  January,  1870,  that  he  was  such  trustee  justifies  the 
inference  to  which  we  have  referred*  He  was  not  named  as  a 
trustee  in  the  certificate  of  the  Kingdom  Ore  Company,  but, 
while  at  first  d(injing  his  official  connection  with  that  cor- 
poration, he  afterward,  as  he  says,  "  on  refiection,"  admitted 
that  he  was  a  stockholder  in  it.  It  is  not  necessary  to  resort 
to  or  rely  upon  the  similar  admission  in  the  answer  the 
proper  effect  of  which  was  somewhat  discussed. 

It  seems  to  be  the  rule  that  the  corporate  books  are  not  only 
evidence  of  the  corporate  acts  when  those  need  to  be  proved, 
but  are  to  some  extent  endence  against  the  stockholders  who 
are  chargeable  with  a  knowledge  of  their  contents.  The 
books  to  which  objections  were  taken  on  behalf  of  the  de- 
fendant were  the  book  of  certificates,  the  stock-ledger,  and  the 
minutes  of  the  two  companies.  The  stock-ledger  contained 
the  names  of  the  stockholders,  the  number  of  shares  held  by 
each,  and  a  record  of  the  transfers  made.  While  not  in  all 
respects  accurately  complying  with  the  requirements  of  tlie 
statute,  it  did  so  substantially,  and  is  made  by  the  law  pre- 
sumptive evidence  of  the  facts  recorded.  The  objection  of 
the  defendant  was  aimed  principally  at  the  book  of  minutes  of 
the  Iron  Mountains  Company.  The  material  contents  of  that 
were  the  proceedings  of  the  initial  meeting  of  the  trustees  at 
which  the  purchase  of  Remington  was  "determined  and  the  full 
capital  stock  issued  to  him,  and  the  action  of  the  meeting  held 
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December  15,  1869,  at  which  the  defendant  was  present. 
Nothing  else  in  the  minutes  appears  to  be  material.  These 
records  were  admitted  by  the  court  as  showing  the  corporate 
action,  and  without  deciding  that  the  defendant  was  to  be 
charged  with  actual  knowledge  of  what  transpired  in  his 
absence.  To  this  extent  at  least  they  were  admissible,  and 
the  ruling  was  correct. 

Two  facts  were  to  be  established  by  the  plaintiff:  First,. 
that  $2,000,000  was  not  in  truth  paid  for  the  mining  lands ; 
and  Second,  that  the  defendant  had  actual  and  not  merely 
constructive  knowledge  of  the  fact.  The  records  furnish 
■  some  evidence  bearing  upon  the  first  issue,  and  their  correct^ 
ness,  so  far  as  they  described  the  action  taken  at  the  organ- 
ization of  the  company,  was  explicitly  proved  by  Burleigh, 
who  was  present  and  participated  in  the  meeting;  while  as  to 
the  proceedings  in  December  the  defendant  admits  his  pres- 
ence and  in  no  manner  denies  the  correctness  of  the  record. 

There  remained,  therefore,  in  the  case  the  question  of  fact 
whether  the  defendant  had  actual  knowledge  that  the  $2,000,000 
issued  to  Remington  was  a  sham  price,  founded  upon  a 
large  false  estimate  of  the  lands.  The  defendant  had  seen  the 
property;  he  had  been  over  it  with  his  father  and  others; 
he  knew  that  it  was  undeveloped,  and  that  the  character  and 
extent  of  its  ores  was  an  unsolved  problem ;  he  knew  that  the 
whole  capital  stock  was  issued  to  Remington  as  vendor  of  the 
lands;  he  knew  that  with  unexplained  liberality  Remington 
had  giveo  him,  without  consideration,  $10,000  of  the  stock  ;  he 
must  have  known  also  that  the  same  vendor  had  given  back  to 
the  Iron  Mountains  Company  a  large  quantity  of  the  stock 
since  we  find  him  seconding  his  father's  resolution  to  pledge 
one  thousand  shares  with  seventy  bonds  for  a  loan  to  the  com- 
pany, and  to  give  five  hundred  shares  to  the  oflScer  who  nego- 
tiated the  loan  as  a  commission,  and  from  no  other  source  than 
the  free  gift  of  Remington  was  it  possible  for  him  rationally  to 
trace  that  ownership  of  the  company.  It  is  not  quite  easy  to 
believe  that  he  could  have  advised  giving  a  mortgage  on  the 
propertj  and  $70,000  of  the  corporate  bonds,  and  $100,000  of 
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the  stock  for  a  loan  of  $35,000,  if  he  was  honestly  convinced 
that  the  stock  at  par  represented  real  dollars  and  full  value. 
At  all  events  what  he  did  know  tended  to  establish  the  second 
issue,  that  he  was  guilty  of  actual  falsehood  when  in  the  report 
he  signed  he  declared  that  the  full  capital  stock  had  been  paid 
in.  There  was,  therefore,  a  substantial  basis  in  the  evidence 
for  the  finding  of  the  trial  court,  and  we  are  bound  to  accept 
it  as  correct.  In  this  respect  the  case  differs  from  Lake  Supe- 
rior Iron  Go.  v.  Drexel  (90  N.  Y.  87).  There,  upon  facts 
somewhat  similar,  the  verdict  of  the  jury  established  good 
faith  and  honest  judgment.  Ilere  the  finding  of  fact  is  ex- 
actly the  reverse. 

The  plaintiff's  proof  as  to  the  comparatively  small  value  of 
the  mining  property  was  very  material,  and  was  the  subject  of 
further  objection  on  the  part  of  appellant.  One  of  the  wit- 
nesses was  Burleigh.  He  was  a  trustee  of  the  Iron  Mountains 
Company.  He  testifies  to  a  large  and  valuable  experience  in 
the  development  of  iron  mines,  in  the  transportation  of  the 
ore,  and  in  the  difficulties  and  uncertainties  of  determining  its 
extent  and  quality.  Doubtless  that  experience  and  knowledge 
led  to  his  selection  for  the  office  he  held.  At  all  events  he  was 
competent  to  testify  as  to  the  value  of  the  propert}",  having 
examined  it  so  far  as  was  at  the  time  possible.  When  asked  as 
to  that  value,  he  expressed  the  difficulty  of  a  just  answer  by 
saying  that  such  value  was  speculative,  by  which  he  plainly 
meant  that  as  a  mining  proj)erty  and  for  mining  purposes  its 
value  in  the  result  was  uncertain.  But  it  had  a  value  never- 
theless, and  beyond  that  belonging  to  it  as  laud  and  for  agri- 
cultural purposes,  but  affected  by  the  uncertainty  both  as  to  the 
quality  and  extent  of  the  veins.  In  the  end  he  valued  the  fur- 
nace at  $10,000,  and  the  mining  property  at  $50,000  or  $60,000. 
That  estimate  he  expressed  by  saying:  ''I  might  on  specula- 
tion have  paid  "  that  amount  for  it.  This  answer  the  defend- 
ant moved  to  strike  out,  but  the  request  was  refused,  the  court 
saying  it  understood  him  to  mean  that  the  property  was  not 
worth  more  than  that  amount.  Such  undoubtedly  was  his 
meaning,  and  he  made  no  objection  to  the  construction  put 
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upon  it.  It  is  said  that  he  examined  only  a  part  of  the  prop- 
erty. That  is  true,  but  he  examined  it  where  the  work  was 
going  on,  and  the  ore  was  being  taken  out,  and  seems  to  have 
had  all  the  opportunity  that  was  really  useful. 

Another  witness  was  Merrian.  He  had  been  a  manufacturer  of 
iron,  and  bought  and  sold  ores  for  a  period  of  twenty-seven  years. 
He  had  owned  mineral  lands  and  sold  them,  but  reserving  the 
mines.  He  knew  the  property  of  the  Kingdom  Ore  Company, 
and  had  owned  land  for  a  long  time  in  its  vicinity.  He  said 
that  the  lands  in  question  in  August,  1869,  when  there  was  a 
good  deal  of  speculation  going  on,  and  "  with  the  attraction 
ha  had  seen,  might  have  been  sold  for  $40,000  or  $50,000." 
On  cross-examination  he  explains  that  he  had  been  over  a  part 
of  the  lands  with  a  mining  compass  with  a  view  to  discovering 
minerals,  and  found  the  same  vein  of  ore  cropping  out  that 
was  on  his  own  land.  Of  course,  he  answers  that  the  value 
was  speculative  from  the  necessity  of  the  situation.  We  do 
not  think  there  was  error  in  receiving  the  testimony  of  these 
witnesses.  Its  force  was,  perhaps,  intensified  by  the  fact  that 
the  mining  engineers  called  for  the  defense,  while  speaking 
quite  favorably  of  the  property,  do  not  venture  to  put  a  value 
upon  it,  and  by  the  circumstance  that  the  Kingdom  Ore  Com- 
pany sold  it  to  Remington  on  the  12th  of  August,  1869,  for 
ten  thousand  shares  of  stock  and  $200,000  of  bonds  of  the 
Iron  Mountains  Company,  and  that  Eemington  in  his  deed  to 
the  latter  company  expressed  the  consideration  at  $600,000. 

The  judgment  should  be  aflSrmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


Sabah  Solomon,  as  Administratrix,  etc.,  Appellant,  etc.,  v. 
Thk  Manhattan  Railway  Company,  Eespondent. 

The  boarding  or  alighting  from  a  moving  train  is  presumably  and  gener. 

ally  a  negligent  act  per  m. 
In  order  to  rebut  this  presumption,  and  justify  a reoorery,  in  case  an  injury 

results,  it  must  appear  that  the  passenger  was  by  the  act  of  the  railroad 
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company  pat  to  an  election  between  alternate  dangers;  or  that  Bomething 
was  done  or  said,  or  some  direction  given  to  the  passenger  by  those  in 
charge  of  the  train;  or  some  situation  created  which  interfered,  to  some 
extent,  with  his  free  agency,  and  was  calculated  to  divert  his  attentioo 
from  the  danger. 

It  is  not  sufficient  to  rebat  the  presumption  of  negligence  that  the  train- 
men acquiesced  in  the  action  of  the  passenger,  or  that  the  company  vio- 
lated  its  duty  or  contract  in  not  stopping  the  train  at  a  station. 

In  an  action  to  recover  damages  for  alleged  negligence  causing  the  death  of 
B.f  plaintifiTs  intestate,  plaintiff's  evidence  was  to  thia  effect.  A  train  on 
defendants'  elevated  road,  after  stopping  in  accordance  with  the  osoal 
custom  at  a  station,  had  started  again  when  S.,  and  two  others  preced- 
ing him,  attempted  to  get  on  to  the  rear  platform  of  the  first  car.  The 
conductor  had  given  the  signal  to  start,  and  had  closed,  or  attempted  to 
close,  the  gate  to  the  platform  before  the  first  of  the  three  men  reached 
the  car.  The  train  was  slowly  moving,  but  with  a  constantly  accelerated 
speed.  The  two  men  in  advance  succeeded  in  getting  on  to  the  train 
safely;  the  conductor  having  opened,  or  they  having  pushed  open,  the 
gate.  S.,  who  was  a  short  distance  behind,  attempting  to  get  on  board, 
took  hold  of  the  stanchions  of  the  car  with  both  hands,  and  placed  one 
'  foot  upon  the  car  platform,  when  the  conductor  closed  the  gate.  S.  was 
carried  along  a  few  feet  until  he  came  in  contact  with  a  water-pipe,  re- 
ceiving injuries  of  which  he  died.  . The  accident  occurred  in  the  evening; 
the  station  platform  was  lighted.  S.  had  been  in  the  habit  of  taking 
the  train  in  the  evening  at  this  station  for  more  than  a  year.  The  train 
was  accustomed  to  stop  "  very  sharp,"  and  to  start  *'  very  quick."  Trains 
ran  every  five  minutes.     Held,  that  plaintiff  was  properly  nonsuited. 

McIrUyre  v.  N.  7,  (7.  R.  R  Co,  (37  N.  Y.  287),  Filer  v.  IT.  Y.  G.  R,  R.  Co. 
(49  id.  47),  distinguished. 

(Argued  October  7, 1886;  decided  November  28,  1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  May  14,  1886,  which  affirmed  a  judgment  ia  favor  of 
defendant,  entered  upon  an  order  nonsuiting  plaintiff  on  triaL 

This  action  was  brought  to  recover  damages  for  alleged 
negligence  causing  the  death  of  Joseph  Solomon,  plaintiff's 
intestate. 

The  material  facts  are  stated  in  the  opinion. 

Geo.  Putnam  Smith  for  appellant.  The  court  erred  in  dismiss- 
ing the  complaint  on  the  ground  of  the  negligence  of  plaintiff's 
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intestate.  i^Eppendorf  v.  i?.,  Q.  <&  U.  IL  li.  Co.,  69  N.  Y. 
195  ;  Doss  v.  M.,  K.  (&  T,  R.  R.  <7a,  59  Mo.  37  ;  Smigert  v. 
Han.  (&  ift.  Jo  R.  R.  Co,,  75  id.  475 ;  Price  v.  St.  Z.,  K.  db  N. 
R.  R.  Co.,  72  id.  414;  FUer  v.  JST.  T.  Cmt.  R.  R.  Co.,  ^9  N. 
Y.  47 ;  Brooks  v.  N.  T.  cfe  LaJce  E.  R.  R.  Co.,  21  Week.  Dig. 
464  ;  Nels(m  v.  A.  cfe  P.  R.  R.  Co.,  68  Mo.  595.)  He  was  not 
guilty  of  negligence  in  stepping  on  the  moving  ear  unless  he 
knew,  or  was  bound  in  law  to  know,  that  it  was  in  motion. 
{Evans  v.  City  of  Utica,  69  N.  Y.  166.)  The  acts  of  other 
passengers  at  the  time  were  properly  shown  to  disprove  negli- 
gence. {Twoirdey  v.  C.  P.,  N.  cfe  E.  R.  R.  Co.,  56  N.  7. 
158  ;  Coxdier  v.  A.  M.  Merchants*  Co.,  id.  5^5  ;  Price  v.  Si. 
L.,  K.  (&  N.  R.  R.  Co.,  72  Mo.  414 ;  BrooTcs  v.  Boston  <&  Me. 
R.  R.  Co.,  135  Mass.  21.)  He  was  not  guilty  of  negligence 
in  failing  to  guard  against  a  danger  which,  under  the  circum- 
stances, he  had  no  reason  to  expect.  {Lanagan  v.  St.  Z.,  etc., 
R.  R.  Co.,  72  Mo.  392;  Fowler  v.  B.  d  0.  R.  R.  Co.,  18 
"W.  Va.  580.)  By  its  own  misconduct  defendant  placed  the 
deceased  in  peril,and  it  cannot  complain  if  he  erred  in  judgment. 
(  Voalc  V.  iT.  C.  R.  R,  Co.,  75  N.  Y.  320 ;  Cuyler  V.  Pecker, 
20  Hun,  117.)  Notwithstanding  any  negligence  on  the  part  of 
plaintiffs  intestate,  if  defendant,  by  the  exercise  of  reasonable 
care  or  skill,  could  have  done  any  thing  after  it  saw  him  in  his 
perilous  position,  whereby  the  chance  of  injury  might  have 
been  averted,  it  is  liable.  {Austin  v.  iT.  J.  Steamboat  Co.,  43 
N.  Y.  76 ;  Swiffert  v.  Ban.  c&  St.  Jo  R.  R.  Co.,  75  Mo.  475  ; 
IsieU  V.  i\r.  Y.  <b  N.  77.  R.  R.  Co.,  27  Conn.  406 ;  Price  v. 
St.  Z.,  K.  (&  N.  R.  R,  Co.,  72  Mo.  414;  Meehs  v.  S.  P.  R. 
R.  Co.,  56  Cal.  513 ;  Jamison  v.  San  Jose  R.  R.  Co.,  55  id. 
593 ;  Wilmot  v.  Htyward,  39  Vt.  458 ;  Steblins  v.  R.  R.  Co., 
54  id.  464;  Haley  y.  Earle,  30  N.  Y.  208;  SaA)age  v.  Com 
Ec.  Ins.  Co.,  36  id.  655.) 

Edward  S.  RapaUo  for  respondent.  The  general  rule  is 
that  the  boarding  or  alighting  from  a  moving  train  is  presum- 
ably and  generally  a  negligent  act  per  se,  {Burrows  v.  Erie 
R.  Co.,  53  N.  Y.  556;  Morrison  v.  Erie  R.  Co.,  56  id.  302, 
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3U7;  Filer  v.  i\r.  Y.  O.  M.'  It.  Co.,  49  id.  47,  51,  62,  53; 
Hichols  V.  Sixth  Ave.  B.  li.  Co.,  3S  id.  131 ;  Solomon  v.  Man- 
hattan R.  Co,,  31  II  un,  5 ;  Gdvett  v.  Manchester,  etc.,  JR.  li. 
Co.,  16  Gray,  507 ;  Eickei/  v.  B.  cfe  S.  Co.,  14  Allen  [Mass.], 
429;  Uarver  v.  Eastern  R.  R.  Co.,  116  Mass.  269;  Harper 
V.  Erie  R.  Co.,  32  N,  J.  L.  88 ;  Secer  v.  Toledo,  eto.^  B.  Co.^ 
10  Fed.  EepV,  15  [lU.  Circuit  Ct,  1882J.) 

Andrews,  J.  It  is  undisputed  that  the  train  was  in  motion 
at  the  time  the  plaintiff's  intestate  attempted  to  enter  it.  It 
had  been  brought  to  a  stop,  according  to  the  usual  custom,  on 
reaching  the  Cliatham  Square  station,  for  ihe  purpose  of  dis- 
charging and  receiving  passengers,  and  had  started  again  before 
the  deceased  and  the  two  men  in  front  of  him,  hurrying  from 
the  Third  avenue  train  across  the  bridge  and  down  the  steps  to 
the  station  platform  of  the  Second  avenue  road,  had  reached 
the  rear  of  the  first  car.  It  is  also  undisputed  that  the  con- 
ductor, who  was  standing  on  the  platform  between  the  firet 
and  second  cars,  had  given  the  signal  to  start  the  train  and  had 
closed,  or  attempted  to  dose  the  gate  before  the  first  of  the 
three  men  reached  the  car.  The  train  at  this  time,  as  we  have 
said,  had  started  and  was  slowly  moving,  but  with  a  constantly 
accelerated  speed.  The  two  men  in  advance  of  the  intestate 
succeeded  in  safely  boarding  the  train.  The  intestate  was  a 
few  feet  behind  them.  He  attempted  to  gef  on  to  the  plat- 
form of  the  car  after  the  others.  The  eviilence  tends  to  show 
that  he  took  hold  of  the  stanchions  of  the  car  with  both  hands 
and  placed  one  foot  upon  the  car  platform,  and  was  in  the  act 
of  passing  on  to  the  car  when  the  conductor  closed  the  gate 
against  the  deceased,  who,  clinging  to  the  car,  or  possibly  being 
caught  in  some  way  by  the  gate,  was  carried  along  a  few  feet, 
until  his  body  came  in  contact  with  a  water-pipe  extending 
horizontally  at  the  end  of  the  station  platform,  and  he  received 
the  injuries  of  which  he  subsequently  died.  There  is  a  conilict 
of  evidence  as  to  whether  the  gate  had  been  fully  closed  before 
the  two  men  in  front  of  the  intestate  reached  the  car.  The 
conductor  testified  that  it  was  closed  at  that  time  and  was 
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pushed  open  by  them.  "Witnesses  for  the  plaintiff  testified  that 
the  conductor  was  closing  the  gate  as  tho  two  men  approached 
the  car,  and  opened  it  for  them  to  enter,  and  then  closed  it  as 
the  intestate  was  attempting  to  get  on.  There  is  also  some 
discrepancy  in  the  evidence  as  to  the  distance  from  the  car 
platform  to  the  water-pipe  at  the  end  of  the  station  platform, 
when  the  intestate  reached  the  car.  One  of  the  ])laintiff's  wit- 
nesses, who  saw  the  whole  traiisaction,  testified  that  the  dis- 
tance was  four  or  five  feet,  and  other  witnesses  testified  that  it 
was  ten  feet.  Wilson,  a  witness  for  the  plaintiff,  testified: 
"  Although  my  glance  was  momentary,  I  saw  him  (deceased) 
constantly  from  the  time  he  put  his  foot  on  tho  car  until  he 
struck  the  projection ;  in  my  best  judgment  that  may  have  been 
five  feet,  but  1  think  it  was  about  four  feet,  the  distance." 
Ilaller,  also  a  witness  for  the  plaintiff,  was  asked :  ^*  The  whole 
occurrence,  from  the  time  the  conductor  pulled  the  bell  to 
start  the  car  until  Mr.  Solomon  struck  against  the  projection 
and  fell,  occupied  but  a  very  short  space  of  time,  did  it  not? " 
lie  answered :  "  A  very  little  time ;  quicker  than  I  can  toll 
you." 

We  are  of  opinion  that  the  nonsuit  was  properly  directed. 

In  view  of  the  undisputed  fact  that  the  car  was  moving 
when  the  deceased  attempted  to  enter  it,  it  is  evident  that  the 
obstruction  against  which  the  deceased  was  carried  was  peril- 
ously near,  and*  that  a  collision  was  inevitable  if  the  deceased 
should  fail  to  get  on  to  the  car  and  should  be  carried  along  a 
few  feet  in  the  position  in  which  he  was  when  the  gato  was 
closed.  The  station  platform  was  lighted  and  "  every  thing  was 
clear."  The  deceased  had  been  accustomed  to  take  the  train  in 
the  evening  at  this  station  for  more  than  a  year.  His  son,  who 
usually  accompanied  his  father,  testified  that  "  the  train  stops 
very  sharp  and  goes  off  very  quick."  The  trains  ran  every  five 
minutes.  There  can  be  no  doubt  that  the  deceased  was  famil- 
iar with  the  surroundings  and  was  acquainted  with  the  manner 
of  operating  the  trains.  It  must  be  assumed  that  the  deceased, 
when  he  attempted  to  enter  the  car,  knew  that  it  was  in  motion. 
We  cannot  know  what  was  passing  in  his  mind,  or  of  what 
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existing  facts  he  was  actually  cognizant,  except  by  inference. 
But  what  others  saw  and  knew  in  respect  to  matters  equally 
open  to  his  observation  must  bo  presumed  to  have  been  seen 
and  known  by  him ;  especially  is  this  presumption  a  reasonable 
one  in  respect  to  matters  which  conmion  prudence  required  him 
to  know  and  observe  before  he  attempted  to  enter  the  car. 
Knowing  then,  aa  must  be  inferred,  that  the  train  was  in  motion, 
he  took  the  risk  of  the  attempt  to  board  it.  The  movement  of 
the  train  was  itself  notice  to  him  that  the  time  for  receiving 
passengers  had  passed.  He  undoubtedly  thought  he  could 
board  the  train  in  safety,  and  except  for  the  act  of  the  conduc- 
tor in  closing  the  gate  the  attempt  would  probably  have  been 
successful.  It  does  not  appear  that  the  deceased  knew  of  the 
attempt  of  the  conductor  to  close  the  gate  before  the  two  men 
who  preceded  him  entered  the  car.  But  he  was  in  a  position 
to  have  seen  it,  and  the  act  was  observed  by  the  other  wit- 
nesses. We  are  of  the  opinion  that  the  attempt  of  the  de- 
ceased to  enter  the  train  under  the  circumstances  disclosed  was, 
in  law,  a  negligent  act,  which  contributed  to  bis  death.  It  is, 
we  think,  the  general  rule  of  law,  established  by  the  decisions 
in  this  and  other  States,  as  claimed  by  the  learned  counsel 
for  the  respondent,  that  the  boarding  or  alighting  from  a 
moving  train  is  presumably  and  generally  a  negligent  act 
pe7'  86,  and  that  in  order  to  rebut  this  presumption  and  justify 
a  recovery  for  an  injury  sustained  in  getting  on  or  off  a  naov- 
ing  train,  it  must  appear  that  the  passenger  was,  by  the  act  of 
the  defendant,  put  to  an  election  between  alternative  dangers, 
or  that  something  was  done  or  said,  or  that  some  direction  was 
given  to  the  passenger  by  those  in  charge  of  the  train,  or  some 
situation  created,  which  interfered  to  some  extent  with  his  free 
agency,  and  was  calculated  to  divert  his  attention  from  the 
danger,  and  create  a  confidence  that  the  attempt  c^uld  be  made 
in  safety.  Molntyre's  Case  (37  N.  Y.  2S7),  and  Filer's  Cass 
(49  id.  47),  were  cases  of  injury  sustained  by  passengers,  in  the 
one  case  by  going  from  one  car  to  another  by  direction  of  one 
of  the  trainmen  to  get  a  seat,  while  the  train  was  in  motion, 
and  in  the  other  by  leaving  a  moving  car  at  a  station  by  direo- 
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tion  of  the  brakeman,  who  directed  the  plaintiff,  a  woman,  to 
get  off,  Baying  that  the  train  would  not  stop.  In  Burrows  v. 
£rie  a.  Co.  (63  N.  T.  566),  the  court  reversed  a  judgment  re- 
covered for  an  injury  to  a  passenger  in  alighting  at  his  station 
from  a  moving  car,  and  in  Morrison  v.  Erie  R,  Co.  (56  N.  Y. 
302),  the  court  reversed  a  verdict  for  the  plaintiff  under  very 
similar  circumstances.  It  is  said  by  Eapallo,  J.,  in  Burrows 
V.  Erie  JR.  Co.y  that  **  the  eases  in  which  a  recovery  has  been 
allowed,  notwithstanding  that  the  passenger  undertook  to  leave 
the  car  while  in  motion,  are  exceptional,  and  depend  upon  pecu- 
liar circumstances."  In  short,  as  wo  now  understand  the  rule 
established  by  the  decisions,  it  is  pi*esumptive1y  a  negligent  act 
for  a  passenger  to  attempt  to  alight  from  a  moving  train,  and  it 
is  not  sufficient  to  rebut  the  presumption  that  the  trainmen 
acquiesced  in  the  action  of  the  passenger,  or  that  the  company 
violated  its  duty  or  contract  in  not  stopping  the  train,  or  that 
to  remain  on  the  train  would  subject  the  passenger  to  trouble 
or  inconvenience,  but  that  to  excuse  such  an  act  and  free  the 
plaintiff  from  the  charge  of  contributory  negligence,  there  must 
be  a  coercion  of  circumstances  which  did  not  leave  the  passen- 
ger in  the  free  and  untrammeled  possession  of  his  faculties  and 
judgment. 

Negligence  no  doubt  is  usually  a  question  of  fact  of  which 
the  jury  must  inquire,  but  the  inference  of  negligence  in  a 
given  case  may  be  so  clear  and  convincing  that  the  judge  may 
direct  a  verdict.  The  conclusion  that  it  is  prima  facie  dan- 
gerous* to  alight  from  a  moving  train  is  founded  on  our  general 
knowledge  and  common  experience,  and  it  is  akin  to  the  con- 
clusion, now  generally  accepted,  that  it  is  in  law  a  dangerous, 
and,  therefore,  a  negligent  act,  unless  explained  and  justified 
by  special  circumstances,  to  attempt  to  cross  a  railroad  track 
without  looking  for  approaching  trains.  In  boarding  a  mov- 
ing train  there  is  generally  less  excuse  than  in  alighting  from 
one.  The  party  attempting  it  is  not  often  under  the  same  stress 
of  circumstances  as  frequently  happens  in  the  former  case.  He 
may  be  compelled  to  wait  for  another  train,  but  this  is  an  in- 
convenience merely,  which  does  not  justify  exposing  himself  to 
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hazard.  In  the  Phillips^  Case  (49  N.  Y.  177)  the  plaintiff  was 
thrown  against  a  platform  in  attempting  to  board  a  train  while 
in  motion,  and  a  nonsnit  was  sustained  in  this  court.  In  the 
present  case,  the  intestate  as  has  been  said  was  familiar  with  the 
situation.  He  must  have  known  that,  according  to  the  ordinary 
rules,  the  time  for  receiving  passengers  had  passed,  and  that  tbe 
greatest  celerity  and  promptness  was  required  on  the  part  of 
those  intrusted  with  the  management  of  trains.  It  is  said  that 
the  opening  of  the  gate  by  the  conductor  was  an  invitation  for 
him  to  enter,  and  that  if  the  conductor  had  not  closed  the  gate 
upon  him,  he  wonld  have  boarded  the  train  in  safety.  It  is  true 
that  the  opening  of  the  gate  to  admit  the  two  men  in  front  of 
the  deceisod,  and  their  safe  entrance,  may  have  given  the  in- 
testate confidence  that  ho  could  enter  also.  But  the  act  of  the 
conductor,  as  the  sequel  shows,  was  not  intended  as  an  invita- 
tion to  the  intestate,  and  the  conductor's  misjudgment  or 
negligence  was  one  of  the  hazards  which  the  intestate  ran.  It 
did  not  relieve  him  from  the  imputation  of  negligence,  because 
he  did  not  foresee  the  obstruction  which  would  be  interposed, 
or  tliat  without  the  negligence  of  the  conductor  the  accident 
would  not  have  happened.  One  of  the  very  dangers  of  the 
situation  arose  from  the  fact  that  all  the  contingencies  upon 
which  the  success  of  the  effort  to  enter  the  car  depended  could 
not  be  anticipated.  If  men  will  take  such  hazards,  they  must 
bear  the  consequences  of  tiieir  own  rashness,  and  it  is  no  just 
reason  for  visiting  the  consequences  upon  another,  that  his 
negligence  co-operated  in  producing  the  result. 

We  think  the  judgment  should  be  affirmed. 

RuGEB,  Oh.  J.,  Eakl  and  Finch,  J  J.,  concur ;  Milleb  and 
Danforth,  JJ.,  dissent ;  Rapallo,  J.,  takes  no  part. 

Judgment  affirmed. 
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Statement  of  case. 

In  the  Matter  of  the  Final  Accounting  of  Elbridgb  T.  GERRr 
as  Trustee,  etc. 

The  will  of  G.  gave  to  bis  executors  $10,000  in  trust,  with  directions 
to  invest  the  same  in  certain  specified  interest-bearing  obligations*, 
to  pay  "the  annual  interest,  income  and  dividends  thereof"  to  J.,  a 
daughter  of  the  testator,  during  her  life,  and  upon  her  death,  leaving  no 
issue,  to  divide  **  the  principal  or  capital  sum  aforesaid  "  among  the  tes- 
tator's other  children.  With  the  consent  of  all  parties  interested,  a  portion 
of  the  fund  was  invested  in  securities  other  than  those  named,  but  all  of 
them,  by  their  terms,  drew  fised  rates  of  interest,  payable  annually.  A 
sale  of  the  securities  after  the  death  of  the  life  tenant  resulted  in  a  sur- 
plus over  the  amount  of  the  original  investment.  Upon  a  settlement  of 
the  accounts  of  the  trustees,  held,  that  the  surplus  was  an  accretion  to 
the  fund,  and  that  the  remaindermen  were  entitled  thereto. 

The  distinction  between  this  case  and  those  involving  the  division  of  gains 
or  profits  arising  from  investments  in  trade  or  corporate  stock,  poiuted 
out. 

It  seems  that  even  if  the  investments  in  unauthorized  securities  had  not 
been  assented  to,  they  would  have  been  subject  to  the  same  rules  of  divis- 
ion  and  distribution,  as  though  made  in  accordance  with  the  terms  of 
the  will. 

(Argued  October  12, 1886;  decided  November  23,  1886.) 

Appeal  from  judgment  of  the  General  Term  of  th6  Su- 
preme Court  in  the  first  jr.dicial  department,  entered  upon  an 
order  made  the  first  Monday  of  May,  1885,  which  affirmed,  so 
far  as  appealed  from,  a  judgment  of  the  Special  Term  in  pro- 
ceedings for  the  settlement  of  the  accounts  of  El  bridge  T. 
Gerry,  as  sole  trustee  of  certain  trusts  created  by  the  will  of 
Peter  P.  Goelet,  deceased. 

The  material  facts  are  stated  in  the  opinion. 

E,  Z.  Fanchcr  for  appellant.  Dividends,  whether  ordinary 
or  extraordinary,  belong  to  the  life-tenant ;  though  if  shares 
be  given  they  are  capital,  and  belong  to  the  remaindermen. 
{Clarkson  v.  Clarkson^  18  Barb.  646 ;  Simpson  v.  Moare^  30 
id.  537 ;  Estate  of  Woodruffs  1  Tucker,  58 ;  Riggs  v.  Oragg^ 
26  Hun,  89-103 ;  Earp's  Appeal,  28  Penn.  St.  368 ;  WitbauglCs 
Appealy  64  id.  256 ;  Vinton^ s  Appeal,  11  Week.  Notes  of  Gas. 
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[Penn.]  246 ;  Lord  v.  Brooks,  52  N.  U.  72  ;  Van  Daren  v. 
Oldetiy  19  N.  J.  Eq.  176;  Scovill  v.  Roosevelt,  5  Redf.  121; 
Peirce  v.  Burroughs^  58  N.  H.  392  ;  Miller  v.  Greenard,  21 
Am.  Law  Reg.  881  ;  Bates  v.  McKinley,  31  Beav.  280 ;  Bar^ 
clay  V.  Livingston^  14  Ves.  66  ;  Price  v.  Anderson,  15  Sim. 
473 ;  Johnson  v.  Johnson,  5  L.  &  Eq.  164 ;  Murray  v. 
Glasse,  17  Jiir.  816;  Hooper  v.  liossiter,  1  MuClel.  627; 
Morris  v.  Harrison,  2  Mad.  479 ;  Plumb  v.  Neild,  6  Jur. 
[N.  S.]  529.)  A  tenant  for  life  is  entitled  to  the  benefits  aris- 
ing from  use  of  the  principal  of  the  trust  fund  and  all  income 
from  it.  (Hill  on  Trustees,  385,  386  ;  Cowenhoven  v.  Shvler, 
2  Paige,  122,  131 ;  Clark  v.  Clark,  8  id.  152,  160 ;  Spear  v. 
Tinckman,  2  Barb.  Ch.  211;  Eapalye  v.  liapalye,  27  Barb. 
610, 615;  Calkins  v.  Calkins,  1  Redf.  Surr.  337;  Perry  on  Trnste, 
§  547 ;  Howe  v.  Dartmouth,  7  Ves.  137 ;  White  &  Tndor's 
Lead.  Ca*».  [4tli  Am.  ed.J  676  etseq.,  and  notes;  Kinmouth  v. 
Brigltam,  5  Allen,  276.)  The  principal  sum  should  be  awarded 
to  the  remaindermen,  and  the  profits  gained  therefrom  by  the 
trustee's  nse  of  it  to  the  life-tenant.  {Harvard  College  v. 
Amory,  9  Pick.  446 ;  Batch  v.  Hallet,  10  Gray,  402 ;  Heed  v. 
Head,  6  Allen,  174 ;  Van  Daren  v.  Olden,  19  K  J.  Eq.  176, 
179  ;  'Eari)'s  Appeal,  28  Penn.  St.  368;  Witbaitgh's  Appeal, 
64  id.  256 ;  Moss^  Appeal,  83  id.  264 ;  Londeshorough  v. 
SomerviUe,  19  Beav.  295  ;  Madaren  v.  Stainton,  3  De  Gex, 
F.  &  J.  202 ;  Plumb  v.  Neild,  6  Jur.  [K  S.],  Pt.  1,  p.  529  ;  29 
L.  J.  [N.  S.]  Ch.  619 ;  Dale  v.  Hayes,  40  L.  J.  [N.  S.] 
244,  24() ;  In  re  Chester fieU: s  Trusts,  49  L.  T.  [N.  S.]  Ch. 
Div.  261 ;  In  re  Hopkins'  Trusts,  L.  R,,  18  Eq.  Cas.  696 ; 
Johnson  v.  Johnson,  15  Jur.  714;  5  Eng.  L.  &  Eq.  646; 
Price  v.  Anderson^  15  Sim.  473;  Leland  v.  Hayden,  102 
Mass.  550.) 

George  G.  Kip  for  respondents.  Any  question  as  to  the 
ownership  of  any  accretion  or  increase  in  the  amount  of  the 
trust  fund,  other  than  from  the  fixed  and  accruing  interest 
thereof,  is  already  res  adjudicata.  {Gates  v.  Preston,  41  N. 
Y.  113 ;  Brown  v.  Mayor,  etc.,  66  id.  390 ;  Blair  v.  BarOeUy  75 
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id.  150 ;  Wood  v.  Byington,  2  Barb.  Ch.  388.)  The  increase 
realised  from  the  conversion  into  money  or  other  securities  of 
securities  constituting  the  investments  of  a  trust  fund  belongs, 
on  the  termination  of  the  trust,  to  the  remainderman.  {Clark- 
son  V.  Clarkson^  18  Barb.  646 ;  Schoomaker  v.  Vcm  Wycky  31 
id.  457 ;  In  re  PoUock^  3  Redf.  111-116  ;  Eooaevdt  v.  Scovel^ 
5  id.  121 ;  Townaend  v.  U.  S.  Trust  Co.,  3  id.  220 ;  Bergen 
V.  Valentine,  63  How.  Pr.  226;  Oray  v.  Darlington,  15 
Wall.  66.)  The  testator  used  the  word  "  representatives  "  to 
mean  such  of  his  grandchildren  or  children  as  may  take  as  re- 
maindermen. {Phyfe  V.  Phyfe,  3  Brad.  53  ;  Cogswell  v. 
Cogswell,  2  Edw.  Ch.  240.)  The  words  which  denote  the  es- 
tate of  the  life  beneficiary  are  "interest,  income  and  dividends." 
{T(ywnsend  v.  U.  S.  Trust 'Co.,  3  Redf.  223.)  The  specific 
earnings  in  each  year  are  all  that  can  be  claimed  for  the  life 
beneficiary.  {Gray  v.  Darlington,  15  Wall.  65 ;  In  re  Pol- 
lock, 3  Redf.  114.)  The  estate  of  the  life  beneficiary  was  capa- 
ble of  being  apportioned  as  it  accrued  de  die  in  diem.  {Clapp 
V.  Astor,  2  Edw.  Ch.  383.)  The  earnings  from  the  use  of 
capital  belong  to  the  life  beneficiary,  and  the  increased  capital 
or  additional  value  in  capital  to  the  remaindermen.  {Clarkson 
V.  Clarkson,  18  Barb.  646 ;  Simpson  v.  Moore,  30  id.  637 ; 
Cragg  v.  Biggs,  5  Redf.  82 ;  Biggs  v.  Cragg,  26  Hun,  89 ; 
Knight  v.  Lidford,  8  Demarest,  88.) 

RuoER,  Ch.  J.  The  matter  here  in  controversy  arises  be 
tween  the  representatives  of  the  life  estate,  and  certain  remain- 
dermen, with  reference  to  the  proper  distribution  between  them, 
of  an  increase  in  the  amount  of  the  trust  fund,  discoverable 
upon  a  sale  of  the  securities  in  which  it  was  invested,  after  the 
life  estate  terminated. 

The  fund  was  created  in  the  year  1828  under  the  will  of 
Peter  P.  Goelet,  devising  to  his  executors  as  trustees  the  sum 
of  $50,000,  to  invest  "  in  funded  stock  of  the  United  States,  or 
of  the  State  of  New  York,  or  in  good  bonds  and  mortgages  on 
real  estate,"  with  directions  to  pay  "  the  annual  interest,  income 
and  dividends  thereof"  to  his  daughter,  Jean  B.  Goelet,  dur- 
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ing  her  life,  and  upon  her  death,  leaving  no  issue,  to  divide  the 
"  principal  or  capital  sum  afoi*esaid  "  "  among  my  other  children 
in  equal  proportions."  A  codicil  to  said  will,  made  in  the 
same  year,  increased  the  said  fund  by  an  additional  sum  of 
$20,000,  which,  upon  the  death  of  said  Jean  B.  Goelet  with- 
out issue,  was  also  directed  to  be  paid  to  her  surviving  brothers 
and  sisters,  or  to  their  respective  representatives. 

During  the  existence  of  this  trust,  which  extended  for  fifty- 
four  years  to  the  death  of  Jean  B.  Goelet  in  1882,  the  annual 
interest  collectible  upon  the  sum  invested,  was  duly  paid  to  lier 
by  its  trustees.  It  does  not  appear  affirmatively  in  the  case  in 
what  securities  the  capital  sum  was  originally  invested  or  when 
any  investment  or  conversion  of  them  occurred ;  but  the  evi- 
dence shows  that  in  1880  it  was  represented  in  unequal  pro- 
portions by  United  States  bonds,  bonds  of  the  cities  of  New 
York  and  Brooklyn,  bonds  and  mortgages  on  real  estate,  and 
the  sum  of  $3,424.95  in  cash.  The  cash  seems  to  have  been 
the  result  of  an  increase  in  the  value  of  some  securities  paiJ, 
exchanged  or  converted  by  the  trustee  prior  to  1880.  In  April, 
1880,  an  order  was  made  by  the  Supreme  Court  in  a  proceed- 
ing instituted  by  Robert  Goelet  and  Ogden  Goelet,  who,  with 
Elbridge  T.  Gerry,  had  succeeded  to  the  said  trusteeship  under 
the^  will  of  Peter  Goelet,  who  died  in  1879,  to  ascertain  the 
ameunt  of  said  fund,  the  securities  in  which  it  was  invested, 
and  to  obtain  their  discharge  from  the  duties  and  obligations 
of  said  trusteeship,  upon  the  delivery  of  said  trust  funds  to 
their  associate,  Mr.  Gerry.  Jean  B.  Goelet  and  Mr.  Gerry 
were  both  parties  to  this  proceeding,  and  acquiesced  in  the 
order  of  the  court  appointing  Mr.  Gerry  solo  trustee,  and  de- 
fining the  securities  and  capital  of  the  trust  fund  as  it  then 
existed. 

It  may  fairly  be  assumed  from  the  evidence  that  this  fund 
has  always  been  kept  invested  in  securities,  upon  which  there 
was  a  fixed  rate  of  interest,  payable  annually,  determinable  by 
the  provisions  of  the  security  ;  and  that  it  has'  never  been 
possible  for  the  trustee  to  receive  or  secure  therefrom  any 
extra  dividends,  or  any  greater  annual  income,  than  that  pro- 
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dudble,  by  fixed  rates  of  interest.  A  sale  of  these  securities 
by  the  trustee  after  the  death  of  the  Kfe-tenant  resulted  in  a 
surplus  of  nearly  $23,000  over  the  amount  of  the  original  in- 
vestment, and  this  sum  is  claimed  respectively  by  the  repre- 
sentatives of  the  life-tenants,  and  by  the  remaindermen. 

The  primary  rule  for  the  determination  of  questions  arising 
upon  the  construction  of  wills,  is  the  ascertainment  of  the 
intent  of  the  testator,  from  a  consideration  of  its  provisions. 
In  the  case  in  hand  the  will  provides  specifically  for  the  inter- 
est which  the  legatee  for  life  was  to  take  in  the  fund,  and  it  is 
limited  to  the  "  annual  interest,  income  and  dividends  thereof." 
All  beyond  this  must,  from  necessity,  have  been  intended 
to  go  to  the  remaindermen,  for  there  are  no  other  persons  who 
could  lawfully  take  it. 

This  case  is  not  analogous  to,  and  presents  none  of  the  ques- 
tions or  embarrassments  attending  the  division  of  gain  or 
profits,  arising  upon  investments  in  ti-ade,  or  the  stock  of  cor- 
porate business  enterprises,  and  which  are  usually  represented 
by  dividends,  either  regular  or  extra,  payable  in  cash,  stock  or 
scrip,  or  remaining  undivided  in  the  hands  of  the  corporation. 
The  authorities  in  such  cases  are  very  numerous  and  show  that 
it  is  often  a  matter  of  great  difficulty  to  distinguish  with  pre- 
cision, between  those  gains  constituting  an  accretion  to  the 
fund  and  those  which  legitimately  may  be  termed  the  earnings 
of  the  investment,  properly  distributable  by  way  of  dividends 
to  the  stockholdere  of  the  corporation.  In  this  case,  however, 
the  investment  is  directed  to  be  made  in  securities  bearing  a 
fixed  rate  of  interest  which  can  neither  be  increased  by  the 
prosperity,  nor  diminished  by  the  misfortunes  of  the  debtors, 
and  are  eventually  to  be  satisfied  by  the  i-epayment  of  the 
principal  sum  of  the  obligation. 

At  the  time  of  the  conversion  of  this  fund  by  the  trustee  he 
held  in  his  hands  obligations  which,  upon  their  face,  called  for 
the  repayment  to  him  of  the  sum  of  $70,000  only,  and  the 
purchasers  from  him  received  obligations  which,  at  maturity, 
were  redeemable  by  the  obligors  at  that  sum.  The  cause  occa- 
sioning the  increase  in  question,  seems  to  have  been  a  deprecia' 
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tion  in  tlio  rate  of  interest  effected  bv  natural  causes,  aiicLwhich 
gave  an  increased  v^luejto  Becnrities  bearin<y  tlie  higher  rates  of 
former  tii lies.  Thi.sjconstitiited  in  no  sense  a  profit  u|X)n  the 
inveetment,  but  was  an  ac^etion  to  the  fund  itself  arising  from 
natjiral^  causes,  and  was  liable  to  be  altogether  lost  by  the  ap- 
proximation of  the  securities  to  the  period  of  their  maturity. 
The  benefit  derivable  from  this  condition  was  enjoyed  annually 
by  the  beneficiaries  of  the  fund  in  the  increased  value  of  the 
income  derivable  therefrom.  Had  the  life-tenant  lived  to  the 
maturity  of  the  bonds  slie  would  have  received  in  annnal  iu: 
terest  the  entire  difference,  if  any  existing  at  any  time  prior 
thereto,  between  the  face  and  market  value  of  the  securities. 

The  theory  of  the  will  did  not  contemplate  any  traffic  in 
securities  by  the  trustee,  but  a  permanent  investment  in  interest- 
bearing  obligations,  subject  to  be  sold  or  exchanged  only  when 
the  exigencies  of  the  trust  required  it  to  be  done. 

It  is  quite  clear  that  the  life-tenant  could  not  have  compelled 
the  trustee  to  sell  or  convert  securities  la^vfully  pui'chased  and 
held,  upon  the  ground  that  their  market  value  had  appreciated 
in  his  hands,  any  more  than  he  could  have  compelled  her,  to 
make  good  any  depreciation  in  the  value  of  such  securities. 
Their  acquisition  and  retention  was  one  of  the  objects  con- 
templated by  the  will  of  the  testator,  and  was  essential  to  exe- 
cute his  design,  and  a  proceeding  to  compel  their  sale  would 
plainly  have  been  contrary  to  his  intent  in  creating  the  trust. 
If  the  will  had  required  the  trustees  to  invest  in  real  estate,  the 
rents,  income  and  profits  of  which  were  made  payable  to  the 
life-tenant  with  remainder  over,  it  cannot  be  questioned  but 
that  anj_incrcase  of  the  value  of  the  land  from  natiiral  causes 
would  have  been  an  accretion  to  the  capital,  and  inured  to  the 
benefit  of  the  remaindennen  (Perry  on  Tnists,  §  545,  p.  486 ; 
Cogswell  V.  Cogswdl^  2  Edw.  Oh.  231,  240),  and  we  can_6ee 
no  difference  in  principle  between  this  case  and  the  one  sup- 
posed. 

The  question  here  presented  was  up  in  the  cases  of  Town^ 
send  V.  U.  S,  Trust  Co,  (3  Redf.  222),  and  Whitney  v.  Pharis 
(4  id.  180),  before  the  surrogate  of  New  York,  and  it  was  there 
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held  that  an  enhancement  of  the  vahie  of  United  States  bonds 
held  in  trust  went  to  tlie  remaindermen,  and  not  to  the  legatee 
for  life.     These  decisions  accord  with  our  views. 

The  cases  cited  by  the  learned  counsel  for  the  appellant  may 
all  be  classified  as  cases  where  the  terms  of  the  trust  authorized 
investments  in  the  stock  of  private  corporations  or  trading  en- 
terprises whose  profits  are  largely  affected  by  the  vicissitudes 
of  business  and  trade,  and  the  disposition  of  whose  gains  and 
profits  is  largely,  if  not  wholly,  left  to  the  discretion  of  the 
managers  of  the  enterprise.  In  such  cases  it  was  plainly  the 
intention  of  the  settlor  that  the  life-tenant  should  have  the 
advantage  of  any  extraordinary  profits  realized  from  the  invest- 
ment.    As  we  before  said,  these  cases  are  not  analogous. 

The  circumstance  that  the  trustee  in  this  case  at  some  time  in- 
vested a  portion  of  the  funds,  in  unauthorized  securities,  would 
not  seem  to  have  effected  any  change  in  the  respective  rights 
of  the  life-tenant  and  remaindermen  in  the  corpus  of  the 
trust.  When  the  fact  came  to  their  knowledge  in  1880  they 
each  and  all  seem  to  have  acquiesced  in  and  approved  the 
action  of  the  trustee  in  making  the  investment,  and  it  cannot 
now  be  objected  on  the  part  of  either  of  them,  that  any 
interest  of  theirs  was  thereby  varied  or  changed.  It  was 
optional  with  tho?e  parties  at  that  time,  by  taking  appropriate 
proceedings  for  that  purpose,  to  have  required  the  defaulting 
trustee  to  invest  the  fund  in  the  securities  specified  in  the  will, 
or  made  compensation  in  some  other  form  for  the  damages,  if 
any,  occasioned  by  his  wrongful  act ;  but  it  was  also  comj)e- 
tent  for  them  to  ratify  and  approve  the  action  of  the  trustee 
by  accepting  the  securities  held  by  him  as  representing  the 
trust  fund,  and  this  we  think  was  determined  by  the  proceed- 
ings taken  to  release  Robert  and  Ogden  Goelet  from  the 
duties  of  trustees  under  the  will.  The  action  of  the  tnistee 
in  making  the  investments  in  question  was  sagacious  and 
inured  to  the  benefit  of  all  the  parties  concenied,  and  they 
should  not,  after  long  acquiescence  in  such  dealing,  bo  al- 
lowed to  obtain  an  advantage  by  questioning  its  legality. 

But,  further  than  this,  we  think  the  securities  in  which  the 
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funds  were  actually  invested  by  the  trustee  until  changed  by 
some  proceedings  taken  for  that  purpose,  so  far  as  the  bene- 
ficiaries were  concerned,  represented  the  trust  fund,  and  their 
earnings,  income  and  increase  would,  as  between  the  several 
parties  interested  therein,  be  subject  to  the  same  rules  of 
division  and  distribution  as  though  it  had  been  invested  and 
kept  on  interest,  in  accordance  with  the  terms  of  the  will.  The 
remaindermen  could  not  thereby  be  deprived  of  a  nataral 
accretion  to  the  fund,  however  invested,  or  the  life-tenant 
become  entitled  to  an  increase  which,  if  the  fund  had  been 
lawfully  invested,  would  not  have  accrued  to  her.  Indeed,  in 
prosecuting  this  proceeding  the  representatives  of  the  life- 
tenant  have  ratified  the  acts  of  the  trustee  in  making  the  in- 
vestment in  question  by  treating  the  unauthorized  securities  as 
the  oorpu8  of  the  fund  and  claiming  their  increased  value  as 
income  earned  by  the  employment  of  the  capital.  In  other 
words,  while  claiming  the  advantage  to  be  derived  from  the 
unauthorized  act  of  the  trustee,  they  insist  that  such  act  was 
the  eflSicient  cause  of  transferring  what  was  otherwise  an  accre- 
tion to  the  fund,  going  to  the  remaindermen,  into  profits  accru- 
ing to  the  life-tenant. 

The  life-tenant  was  not  the  sole  party  interested  in  the 
determination  of  this  question,  and  inasmuch  as  she,  during 
her  life-time,  and  the  remaindermen,  also,  acquiesced  in  and 
approved  the  conduct  of  the  trustee  m  making  the  investment, 
her  representatives  should  not  now  be  allowed  to  acquire  an 
advantage  by  denying  the  lawfulness  of  his  proceeding. 

The  judgment  of  the  court  below  should  be  aflSrmed,  without 
costs  to  either  party. 

All  concur. 

Judgment  affirmed. 
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Francis  J.  Btbniss  et  aL,  Respondents,  v,  Benjamin  M.  Stil-    |i42_Sl 
WELL  et  al.,  Appellants.  iS  1^ 

A  claase  in  tbe  will  of  G.,  after  a  devise  to  bis  daughter  Maria  of  two  lots,     I    ^^   ^ 
continued  thus :  **  Immediately  after  the  death  of   my  said  daughter     I    ^ 
Maria,  I  give,  devise  and  bequeath  the  last  aforesaid  two  lots    *    *    *         ^^^   ^^^ 

unto  the  lawful  child  or  children  of  my  said  daughter,  his  or  their  heirs     ^^ . -^ 

forever ;  if  more  than  one,  share  and  share  alike  as  tenants  in  common.'*         ^gg   ^35 

In  case  any  of  the  children  of  Maria.  "  at  the  time  of  her  death  be  dead 

leaving  a  lawful  child  or  children,  him  or  her  surviving,'*  it  was  provided 
that  "such  child  or  children  shall  take  the  share  or  portion  which  his, 
her  or  their  parent  would  be  entitled  to  if  living/'  In  an  action  for  the 
partition  of  the  land  devised,  it  appeared  that  at  the  time  of  the  death  of 
the  testator  the  daughter  named  was  the  mother  of  six  children,  three  of 
whom  died  without  issue  before  her  death.  After  the  testator's  death 
five  more  children  were  bom  to  her,  all  of  whom  survived  her.  Held, 
that  the  six  children  living  at  the  testator's  death  took  a  vested  remainder 
in  fee  subject  to  open  and  let  in  children  born  thereafter  ;  that  the  five 
children  thereafter  bom  became  entitled  to  a  share  in  the  remainder; 
that  the  shares  were  not  enlarged  by  the  death  of  three  of  the  remainder, 
men  without  issue,  but  that  their  shares  were  alienable,  descendible  and 
devisable;  that  the  words  ''if  living"  did  not  refer  to  the  time  of  the 
death  of  the  life-tenant,  and  were  not  intended  to  limit  the  number  of 
shares  to  those  of  her  children  who  should  survive  lier,  but  had  special 
reference  to  the  share  or  shares  whieh  the  issue  of  the  deceased  children 
were  to  take  in  case  they  left  issue. 

An  estate  iu  fee,  created  by  a  will,  cannot  be  cut  down  or  limited  by  a  sub- 
sequent  clause,  unless  it  is  as  clear  and  decisive  as  tbe  language  of  the 
clause  which  devises  the  estate. 

Nodine  v.  OreenJIM  (7  Paige,  544),  J)6  Pester  v.  Olendining  (8  id.  295), 
Kane  v.  Aiftor'g  JSxecutar${5  Sandf.  467) ;  In  re  jRyrfer  (11  Paige,  185); 
Sheridan  V.  Hous6{^  Keyes,  569),  Moore  v.  lAtteli^ll^.  Y.  66),  Smith 
V.  SchoUz  (68  id.  41),   KeUo  v.  LoriOard  (85  id.  177),  distinguished. 

Byrnes  v.  Labagh  (88  Hun,  523),  modified;  the  legal  conclusions  of  the 
courts  below  held  erroneous. 

(Argued  October  13, 1886  ;  decided  November  23,  1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in. the  first  judicial  department,  entered  upon  an  order 
made  January  14,  1886,  which  affirmed  a  judgment  entered 
upon  decision  of  the  court  on  trial  at  Special  Term.  (Reported 
below,  38  Hon,  523,  avh  nomine  Byrnes  v.  Labagh,) 

This  was  an  action  for  the  partition  of  certain  lands  in  the 
city  of  New  York. 
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Statement  of  case. 
The  material  facts  are  stated  in  the  opinion. 

Benjamin  M.  StUweU  for  appellants.  Where  an  estate 
is  given  in  one  part  of  a  will  in  clear  and  decisive  terms  such 
estate  cannot  be  taken  away  or  cut  down  by  any  subsequent 
words  that  are  not  as  clear  and  decisive  as  the  words  of  tlie 
clause  giving  the  estate.  {Rosehooin  v.  Roseboom^  81  N.  Y. 
356;  Ohavl^.  v.  Leupp,  88  id.  231 ;  Freeman  v.  Coit,  96  id. 
63.)  In  case  any  of  the  cluldren  of  the  testator's  daughter  who 
were  living  at  the  time  the  will  was  made,  or  who  should  he 
afterward  born,  should  die  during  the  testator's  life-time,  any 
devise  made  to  the  one  so  dying  would  lapse,  and  if  he  or  slie 
left  issue  him  or  her  surviving,  such  issue  would  take  nothing 
under  the  devise  to  its  parent.  {Bishop  v.  Bialiop^  4  Hill, 
139 ;  Mowatt  v.  Carow^  7  Paige,  340 ;  Van  Bear  en  v.  Dash^ 
30  N.  Y.  414.)  A  devise  of  the  remainder  to  his  daughter's 
children,  as  a  class,  although  it  would  vest  at  the  death  of  the 
testator  in  those  then  living  would  open  to  let  in  afterborn 
children.  {Doe  v.  Provost^  4  Johns.  61 ;  Stevensan  v.  Leslie^ 
70  N.  Y,  617.)  The  testator  intended  that  upon  his  death  his 
daughter  should  be  entitled  to,  and  should  take,  a  life  estate  in 
his  land ;  and  that  her  children,  who  should  then  be  living, 
should  at  the  same  time  be  entitled  to,  and  should  take,  a  vested 
remainder  in  fee  hi  the  lands,  if  more  than  one,  share  and  share 
alike,  and  as  tenants  in  common ;  subject,  however,  to  oi)en 
and  let  in  afterborn  children  to  an  equal  share  with  them. 
(  Wemple  v.  Fonda^  2  Johns.  288  ;  Doe  v.  Prcmo&t^  4  id.  61 ; 
Livingston  v.  Oreen^  52  N.  Y.  124 ;  Emhury  v.  Sheldon^  68 
id.  233;  4  Kent's  Com.  367-8.)  The  .words  "at  the  time  of 
the  death  of  my  daughter  Maria,"  like  the  words  previously 
used,  "  from  and  after  her  deatli,"  refer  simply  to  the  time  at 
which  the  devisees  are  to  take  in  possession  and  enjoyment, 
and  not  to  the  time  at  which  they  become  entitled  to  it.  They 
became  entitled  to  it  upon  the  death  of  the  testator.  {Acker- 
man  v.  Gordon^  67  N,  Y'.  ^iy.)  When  a  testator  has  in  one 
clause  of  his  will,  m  clear  and  decisive  terms,  devised  an  estate 
in  fee  such  estate  cannot  be  taken  away,  or  cut  down,  by  rais- 
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ing  a  doubt  upon  the  extent  or  meanin*]^  or  application  of  a 
subsequent  clause,  nor  by  inferences  therefrom,  nor  by  any  sub- 
sequent words  that  are  not  as  clear  and  decisive  as  the  words 
of  the  clause  giving  that  estate.  {ThomhiU  v.  Hall^  2  Clark  & 
Fin,  22;  Rosehoom,  v.  Roseboom^  81  N.  Y.  359;  Campbell  v. 
Beaumont^  ^l  id.  467;  Freevian  v.  Qoit^^^>  id.  68.)  Where.a 
devise  of  lands  in  fee  is  followed  by  limitations  or  qualifica- 
tions, it  is  a  settled  and  invariable  rule  not  to  disturb  the  prior 
devise,  further  than  is  absolutely  necessary,  for  the  purpose 
of  giving  effect  to  the  posterior  qualifying  disposition.  (1  Jarm. 
on  Wills,  414.)  In  order  to  defeat  an  express  and  clear  device, 
made  in  appropriate  terms,  there  must  be  an  actual  disposition 
or  gift  of  the  same  property  to  some  other  pei^son  ;  mere  nega- 
tive words  will  not  do.  (1  Jarm.  on  Wills,  294 ;  Parsons  v. 
Best,  I  Sup.  Ct.  [T.  &  C]  211.)  In  determining  the  inten- 
tion of  the  testator,  consideration  must  be  given  not  only  to  the 
language  which  he  uses,  but  also  to  that  wliich  ho  does  not  use. 
{RobiJis  V.  MoCrae,  100  N.  Y.  338 ;  In  re  Brown,  93  id.  299.) 

Daniel  T.  W olden  for  respondents  Labagh  and  McMullen. 
The  only  persons  entitled  to  share  in  the  estate  in  controversy 
arc  the  children  of  Maria  (Wood)  Mulock,  who  were  living  at 
her  death,  there  being  no  children  of  deceased  children.  {Mil- 
ler V.  McBlain^  98  N.  Y.  517,  522.)  We  are  not  to  assume 
that  the  testator  used  words  which  mean  nothing.  {Delajield 
V.  S/iipmaiiy  34  Ilun,  514,  518 ;  Selljj/  v.  Whitiaker,  22  Eng. 
Re|).  [Moak's  ed.J  784.)  A  clause  in  wliich  the  period  of 
survivorship  is  fixed  at  the  death  of  the  life-tenant  must  be 
read  as  if  the  testator  had  said,  "  I  give  to  those  who  are  sur- 
viving at  the  termination  of  the  life  estate."  {Livingston  v. 
Greene,  52  N.  Y.  120.)  It  is  a  fair  presumption  that  the  tes- 
tator intended  to  act  equitably  and  equally  by  all ;  therefore,  in 
determining  the  intention  it  is  proper  to  consider  the  pecu- 
liarity of  the  language,  and  if  it  can  be  made  to  express  an  in- 
tention consistent  with  just  and  equitable  disposition,  it  should 
be  adopted.  {AbhoU  v.  Middleton,  7  11.  of  L.  Gas.  89  ;  Bat- 
hurst  V,  Er74ngton,  20  Eng.  Rep.  [Moak's  ed.]  213 ;  Carter 
V.  Hunt,  40  Barb.  89;  Taggart  v.  Murray,  53  N.  Y.  233.) 
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RvdoVph  F.  Robe  and  R.  jE  Deyo  for  respondent  Byrnes. 
The  testator  intended  and  did  provide  that  only  those  children 
shonld  be  entitled  to  take  a  share  of  his  lands  in  possession  and 
enjoyment  who  survived  their  mother,  and  that  if  either  died 
m  the  life-time  of  the  mother  without  leaving  lawful  children, 
such  deceased  child's  share  or  interest  should  pass  to  the  sur- 
vivors only.  (In  re  Ryder,  11  Paige,  185,  187;  1  R.  S.  723, 
§  13  i  WUcPa  Case,  6  Coke,  17;  Borastan's  Case,  3  Rep.  19; 
PofflchuTst  v.  Smith,  Willes,  327;  Ewat  v.  Moore,  14  East, 
COl;  Bloomfidd  v.  Crowder,  1  Bos.  &  P.  [K  R.]  313;  J)oe 
V.  NeweU,  1  M.  &  S.  327 ;  Beehincm  v.  Schermerhom,  3  Law 
Ch.  182 ;  Nodine  v.  Greenfield,  7  Paige,  544 ;  DePeyster  v. 
Clendennmg,  8  id.  292 ;  Doe  v.  Considine,  6  Wall.  [U.  S.] 
458,  472,  479 ;  Kane  v.  Aaior's  Exsrs,,  5  Sandf.  469, 472,  521 ; 
Wmdameon  v.  Berry,  8  How.  [U.  S.]  495;  Sheridan  v. 
Sot^e,  4  Keyes,  569  ;  Moore  v.  LUtel,  41  K  Y.  66,  80 ;  Smith 
V.  Soholtz,  68  id.  41;  Kelso  v.  Zorillard,  85  id.  177;  Wil^ 
liamaon  v.  Field,  2  Sandf.  Ch.  533 ;  Jenkins  v.  Freyer,  4 
Paige's  Ch.  47 ;  Lawrence  v.  Bayard,  7  id.  75 ;  Harrison  v. 
Foreman,  5  Ves.  207 ;  Blanohard  v.  Blaiichard,  1  Allen,  223 ; 
Ferson  v.  Dodge,  53  Pick.  287,  292 ;  Price  v.  RaU,  L.  R,  5 
Eq.  339,  402 ;  Wylie  v.  Lochmood,  86  N.  Y.  291 ;  BenneU  v. 
Oarlock,  10  Hun,  328,  339.)  A  remainder  must  actually  vest 
in  possession  and  beneficial  enjoyment,  if  only  for  one  instant, 
in  order  to  give  vitality  to  a  devise  or  conveyance  of  the  same. 
{Sheridan  v.  House,  4  Keyes,  369  ;  1  R.  S.  725,  §  35 ;  Beach 
V.  HoUister,  3  Hun,  519,  521 ;  BenneU  v.  Garlock,  10  id.  328, 
339  ;  House  v.  McGormick,  57  K  Y.  310,  316 ;  Kelso  v.  LorU- 
Ze^rrf,  85  id.  177,  184.) 

Robert  Z.  Ha/rrison  for  respondents  LeGrendre.  The  estate 
of  Charles  W.  Wood  and  Eliza  Josephine  Stilwell  was  a  re- 
mainder after  the  life  estate  of  their  mother,  subject  to  be 
divested  by  death  before  their  mother  without  issue.  {Moore 
V.  Littel,  41  N.  Y.  ^^\  Doe  v.  Considine,  6  Wall.  458; 
Smith  V.  SchoUz,  68  N.  Y.  41 ;  Kelso  v.  Lorilla^d,  85  id.  177.) 

John  Henry  HvU  for  I'espondents  Mulock  and  Lngar.     The 
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estate  possessed  bj  the  said  children  of  Maria  Wood  or  Mulock 
was  a  vested  remainder,  but  one  subject  to  be  divested  by  the 
death  of  any  of  said  children  before  the  death  of  the  life-tenant. 
{Kelso  V.  LoriUard,  85  N.  Y.  177 ;  Moore  v.  LiMel,  41  id.  66.) 

Miller,  J.  The  question  arising  in  this  case  depends  upon 
the  construction  to  be  placed  upon  the  provisions  contained  in 
the  last  will  and  testament  of  John  W.  Gilbert,  deceased,  which 
provisions,  so  far  as  material,  are  as  follows:  '^  I  give,  devise 
and  bequeath  unto  my  daughter  Maria,  the  wife  of  John 
Wood,  for  and  during,  and  for  the  full  end  and  term  of  her 
natural  life,  my  two  lots  of  ground  situate,  lying  and  being  in 
the  second  (late  third)  ward  of  the  city  of  New  York,  *  *  * 
and  fro{u  and  imzLed lately  after  the  decease  of  my  said  daugh- 
ter Maria,  I  give,  devise  and  bequeath  the  last  aforesaid  two 
lots  of  ground,  houses,  buildings  and  premises,  *  *  *  so  as 
aforesaid  given  unto  my  said  daughter  Maria  during  her  natural 
life,  unto  the  lawful  child  or  children  of  my  said  daughter,  his, 
her  or  their  heirs  forever,  if  more  than  one,  share  and  share 
aUke,  as  tenants  in  common ;  and  in  case  any  or  either  of  the 
children  of  my  said  daughter  Maria  at  the  time  of  her  death 
be  dead,  leaving  a  lawful  child  or  children  him  or  her  surviv- 
ing, such  child  or  children  shall  take  the  share  or  portion  which 
his,  her  or  their  parent  would  have  been  entitled  to  if  living ; 
to  have  and  hold  to  him,  her  or  them,  and  their  heirs  for- 
ever," 

The  will  was  executed  on  the  13th  day  of  February,  1827, 
and  the  testator  died  in  or  about  1828. 

The  devisee,  Maria,  at  the  time  of  the  testator's  death,  was 
the  mother  of  six  children.  Another  child  was  born  to  her 
during  the  life-time  of  her  then  husband,  and  after  the  death 
of  the  testator.  In  1830  her  husband  died,  and  in  1834  she 
intermarried  with  William  Mulock,  by  whom  she  had  four 
children.  In  May,  18S2,  she  departed  this  life,  and  left  her 
surviving  eight  children,  three  who  were  living  at  the  time  of 
the  testator's  death  having  died  without  issue  before  her  death. 
One  of  them,  Charles  W.  Wood,  who  died  last  of  the  three, 
Sickels— Vol.  LVIIL        68 
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during  his  lifetime  conveyed  his  interest  in  the  premises  by 
deed  to  the  defendants  Stilwell  and  others,  who  appeal  and 
claim  an  interest  in  the  premises  under  their  deed. 

The  question  we  arc  called  upon  to  determine  is  whether 
either  of  the  three  children  who  were  living  at  the  death  of  the 
testator,  but  who  died  during  the  life-time  of  their  mother 
without  leaving  issue,  took,  under  the  provisions  of  this  will, 
such  a  vested  estate  in  the  lands  as  was  alienable  or  devisable 
by  them,  or  descendible  from  them.  The  learned  judge  at 
Special  Term  found  that  they  did  not ;  and  that  the  remainder 
which,  upon  the  death  of  the  testator,  vested  in  these  children 
of  his  daughter  Maria,  was  subject  to  be,  and  was  divested  by 
their  death  before  their  mother  without  issue,  and  that,  there- 
fore, the  grantees  of  Charles  had  no  estate  or  interest  in  the 
land.     Tins  judgment  was  affirmed  by  the  General  Term. 

The  intention  of  the  testator,  which  is  to  be  derived  from 
the  language  employed  in  the  will  itself,  which  is  to  be  inter- 
preted in  the  light  of  the  surrounding  circumstances,  is  the 
controlling  element  in  the  construction  of  wills,  and,  so  far  as 
can  be  ascertained  in  accordance  with  the  mle  stated,  should 
be  taken  into  consideration  and  carried  into  effect. 

The  clause  in  the  will  cited  devises  the  lands  in  question  to 
his  daughter  during  her  life ;  it  then  provides  for  the  child  or 
children  of  his  daughter,  and  his,  her  or  their  lawful  heirs  for- 
ever, if  more  than  one,  share  and  share  alike,  after  the  life 
estate  first  given  has  terminated ;  and  in  case  of  the  death  of 
anj'  of  his  daughter's  children  leaving  a  lawful  child  or  chil- 
dren surviving,  such  child  or  children  to  take  the  share  or  ]X)r- 
tion  whicli  the  parent  would  have  been  entitled  to  if  living. 
No  provision  is  made  by  the  will  in  case  of  the  death  of  any 
child  or  cinldren  of  his  daughter  before  the  termination  of  the 
life  estate  of  the  mother.  It  is  apparent  that  the  devise  in 
question  was  a  remainder  in  fee  to  the  children  of  the  testiitor's 
daughter,  subject  to  open  and  let  in  children  bom  after  his 
death,  and  for  that  reason  the  five  children  born  to  his  daugh- 
ter after  his  death  each  became  entitled  to  a  share  of  this  re- 
mainder.    Whether  such  remainder  could  be  enlarged  by  the 
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death  of  any  of  the  remaindermen  without  issue  is  a  serious 
question  which  is  not  free  from  difficulty.  It  will  be  observed 
that  no  words  of  survivorship  are  contained  in  the  will,  either 
in  the  main  devise  or  in  the  subsequent  clause,  which  indicate 
an  intention  of  the  testator  that  the  surviving  brothers  and  sis- 
tei-s  were  to  take  in  the  event  of  the  death  of  any  of  his  daugli- 
ter's  children  without  issue.  There  are  no  words  to  that  effec't 
in  the  devise  in  question,  and  the  existence  of  any  such  inten- 
tion cannot,  we  think,  be  derived  as  a  matter  of  inference  from 
the  language  employed  in  the  will.  After  the  death  of  the 
dauifhter  the  devise  is  to  her  child  or  children,  and  his,  her  or 
their  heira  forever,  and  if  more  than  one,  share  and  share  alike 
as  tenants  in  common,  and  if  the  intention  of  the  testatoi*  was 
to  restrict  or  limit  the  shares  devised  to  his  daughter's  children, 
30  that  in  the  event  of  any  of  them  dying  in  the  life-time  of 
their  mother,  his  or  her  share  should  not  pass  to  the  heirs  at 
law,  bnt  to  the  survivor,  he  clearly  would  not  have  added  these 
words  of  inheritance,  and  would  have  used  appropriate  lan- 
guage for  that  purpose.  The  language  employed,  as  well  as 
the  omission  to  use  words  of  a  different  import,  indicate  the 
intention  of  the  testator  that  each  of  the  children  named  should 
take  au  absolute  fee,  subject  to  bo  diminished  by  the  birth  of 
other  children,  as  tenants  in  common,  and  as  contra-distin- ^ 
guished  from  joint  tenants. 

The  use  of  tlie  words  "if  living"  in  the  additional  clause  of 
the  will  did  not,  we  think,  refer  to  the  time  of  the  death  of  the 
daughter,  and  to  the  children  then  living,  or  indicate  an  inten- 
tion, in  case  any  of  the  children  died  during  the  mother's 
life  without  issue,  that  the  number  of  shares  should  be  limited 
to  those  who  survived  their  mother.  Such  a  construction 
would  be  in  direct  contradiction  of  the  previous  language  em- 
ployed in  the  principal  devise,  and  cannot  be  maintained  in  the 
absence  of  any  words  wliich  convey  such  an  intention.  It  may 
be  remarked  that  the  words  cited  are  not  connected  with  and 
do  not  constitute  a  part  of  the  principal  devise  to  the  children 
of  the  testator's  daughter,  and  manifestly  were  not  intended  to 
limit  the  shares  which  the  daughter's  children,  if  living  at  the 
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testator's  death,  or  afterward  born,  were  to  take  under  the  will, 
bat  had  special  reference  to  the  share  or  shares  which  the  issne 
of  her  deceased  children  were  to  take  in  case  any  of  his  danghr 
ter's  children  had  died  leaving  issue.  He  had  provided  for  all 
the  others  in  the  first  portion  of  the  devise,  and  it  was  only  the 
issue  of  such  as  might  die  before  the  death  of  his  daughter,  and 
whose  issue  would  not  take  under  this  devise  for  whom  he  in- 
tended to  provide.  It  may  also  be  added  that  it  is  of  no  im- 
portance  whether  the  words  "  if  living  "  relate  to  the  time  of 
the  testator's  death,  or  his  daughter's  death,  inasmuch  as  none 
of  his  daughter's  children  died  leaving  issue,  either  during  the 
testator's  life-time,  or  during  his  daughter's  life-time,  and, 
therefore,  the  contingency  intended  to  be  provided  against 
never  happened.  For  this  reason  there  was  no  qualification  or 
limitation  upon  the  devise  which  preceded  it. 

An  estate  in  fee  created  by  a  will  cannot  be  cut  down  or 
limited  by  a  subsequent  claim,  unless  it  is  as  clear  and  decisive 
as  the  language  of  the  clause  which  devises  the  estate. 
{I'homhiU  V.  HaU,  2  Clark  &  Fin.  22 ;  Roseboam  v.  Rose- 
boom,  81  N.  T.  356,  359  ;  Campbdl  v.  Beaurnmt,  91  id.  467; 
Freeman  v.  Ooit,  96  id.  63,  68.)  The  effect  of  the  construction 
contended  for  by  the  counsel  for  the  respondent  would  be  that, 
in  case  all  the  children  of  the  testator's  daughter  bad  died 
during  her  life-time  without  issue  and  there  were  no  survivors, 
the  estate  would  pass  to  the  collateral  heirs.  The  grandchil- 
dren of  the  testator  would  thus  be  divested  of  any  absolute 
interest  in  the  estate  by  remote  kindred.  They  would  take 
only  an  unsubstantial  estate,  and  in  case  they  did  not  survive 
their  mother,  they  would  be  vested  with  no  interest  what- 
ever. 

The  law  favors  the  vesting  of  estates,  and  courts  will  always 
give  such  a  construction  to  a  will  as  will  tend  to  best  provide 
for  descendants  or  posterity,  and  will  prevent  the  disinherit- 
ance of  remamdermen,  who  may  happen  to  die  before  the 
termination  of  the  precedent  estate.  {Moore  v.  Lyons^  35 
Wend.  119,  142;  ScoU  v.  Owmaey,  48  N.  Y.  106;  Low  v. 
Hanrumy,  72  id.  408.) 
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We  are  referred  bj'  the  counsel  for  the  respondent  to  nuraerr 
ons  cases,  which,  it  is  claimed,  sustain  the  position  contended 
for  by  him,  but  none  of  them  are  precisely  in  point.  Those 
i-elied  upon  in  this  State  are  clearly  distinguishable,  as  will  be 
noticed  upon  an  examination  of  the  same.  In  Nodine  v. 
Oreenjield  (7  Paige,  544)  the  devise  was  to  the  widow  for  life 
and  then  to  the  children  of  another  person,  who  should  be 
living  at  her  death,  and  the  issue  of  such  as  should  die ;  and 
in  default  of  such  children  or  issue  then  living,  then  over  to 
such  person;  and  if  he  were  dead,  to  the  testator's  next  of 
kin.  It  will  be  seen  that  the  facts  differ  materially  from  those 
presented  in  the  case  now  considered,  and  the  case  is  not 
analogous. 

In  De  Peyster  v.  Clendining  (8  Paige,  295)  there  was  a 
devise  of  the  life  interest  to  the  wife,  then  to  his  children,  and 
upon  their  death  to  their  issue ;  and  if  either  of  tliem  died 
without  issue,  their  shares  to  go  to  the  survivors.  Here  is  an 
express  provision  in  favor  of  the  survivors,  which  makes  a 
marked  distinction  between  the  case  cited  and  the  one  at  bar, 
and  renders  it  entirely  inapplicable. 

In  Kaiie  v.  A  stores  Executors  (5  Sandf.  467, 469)  the  devise 
was  to  the  daughter  during  life  and  then  to  the  surviving  issue, 
thus  expressly  providing  for  any  who  survived. 

In  Matter  of  Ryder  (11  Paige's  Ch.  185)  the  devise  was  to 
A.  for  life,  remainder  to  her  surviving  children,  and  to  the 
issue  of  such  as  should  have  died  leaving  issue  at  her  death. 
Here  also  the  survivor  is  provided  for. 

In  Sheridan  v.  House  (4  Keyes,  569)  there  was  a  grant  to 
J.  for  life,  and  after  his  decease  to  his  heirs  forever ;  and  it 
was  held  that  this  vested  future  estate  of  each  child,  though 
liable  to  be  defeated  by  the  child's  death  before  that  of  his 
father,  is,  nevei*theless,  under  our  statute  law,  devisable, 
descendible  and  alienable.  This  decision  sustains  the  view  that 
the  devisees  had  a  vested  interest,  which  they  could  lawfully 
dispose  of ;  and  it  does  not  aid  the  plaintiff's  case.  If  any 
thing,  it  establishes  that  the  devisees,  who  died,  had  an  interest 
which  was  vested  and  transferable  and  devisable,  subject  to 
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the  conditions  provided  for  in  the  grant.  Astlie  remainder  in 
the  Ciise  cited  was  limited  to  the  heirs  and  assigns  for  life, 
before  the  right  is  absolute  the  tenant  for  life  must  die  to  ter- 
minate the  estate  and  to  ascertain  the  heirs.  The  character  of 
heir  must  be  gone  before  tlio  remainder  vests  in  possession, 
and  hence  the  remainder  may  be  defeated  by  the  death  of  any 
child  before  his  father.  In  the  ease  at  bar  the  devise  is  to  the 
child  or  children  of  the  life-tenant,  thus  specifying  the  charac- 
ter of  the  devise  after  the  death  of  the  life-tenant  and  le:^ving 
no  nncertainty  as  to  who  was  entitled  to  the  remainder. 

In  Jfoore  v.  Littel  (rtl  X.  Y.  OG),  the  dense  was  to  a  person 
named,  and  after  his  death  to  his  heirs  and  assigns  forever,  and 
the  remarks  made  concerning  the  case  last  cited  are  applicable. 

In  Smith  V.  Scholtz  (OS  X.  Y.  41),  the  devise  was  to  the 
grandchildren  of  the  testator,  with  a  provision  in  favor  of  the 
survivor  and  the  heirs  of  such  survivor,  and  it  contains  noth- 
ing adverse  to  the  views  we  have  expressed. 

Reliance  is  also  placed  on  Keho  v.  Lorillard  (85  N".  Y.  177\ 
where  the  devise  was  to  the  husband  for  life,  remainder  to  a 
son  if  he  should  live  until  he  became  of  age,  and  then  over. 
Here  is  an  express  provision  for  defeat  of  the  estate  in  case  of 
the  death  of  the  son  before  maturity,  and  the  case  in  no  way 
sustains  the  rule  contended  for  by  the  respondents'  counsel. 

Some  other  decisions  are  referred  to  which  have  been  exam- 
ined, but  none  of  them,  we  think,  are  in  conflict  with  tlie 
views  already  expressed. 

It  may  be  remarked,  as  to  the  cases  relied  upon  by  the  re- 
spondents, that  in  several  of  them  there  was  an  express  devise 
over  of  the  remainder,  either  to  the  survivor  or  to  some  other 
person,  in  c  ise  of  the  death  of  the  first  devisee  without  issue 
during  the  life-time  of  the  life-tenant ;  or  other  language  which 
limited  the  devise  of  the  remamder,  so  that  it  could  only  take 
effect  in  case  of  his  surviving  the  life-tenant.  None  of  these 
cases  sustain  the  p  )sition  thatwhoi-e  there  are  no  words  of  lim- 
itation or  survivorship,,  or  of  devise  over  to  some  other  pei-son, 
in  the  event  of  the  death  of  the  remainderman  without  issue 
during  the  life  estate,  his  share  is  to  be  div^ested  entirely,  or 
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l)ecome  vested  in  the  survivor,  or  any  other  person  than  the 
heirs  or  assigns. 

The  appehants*  counsel  cites  several  cases  to  sustain  the  posi- 
tion that  the  testator  intended  that,  upon  I) is  death,  his  daugh- 
ter should  be  entitled  to,  and  should  take  a  life  estate  in  his 
knd,  and  that  her  children  who  should  then  be  living  should 
at  the  same  time  bo  entitled  to,  and  should  take  a  vested  re- 
mainder in  fee  in  the  lands;  if  uiore  tljan  one,  share  and  t«hare 
alike,  and  as  tenants  in  common,  subject,  however,  to  open  and 
let  in  after-born  children  to  an  equal  share  with  them.  (  Wem- 
pie  V.  Fonda,  2  Johns.  288  ;  Doe  v.  Provost^  4  id.  61 ;  Lh- 
ingston  v.  Green,  52  X.  Y.  124  ;  Ernbury  v.  Sheldon,  68  id.  233.) 

It  is  true  that  the  authorities  referred  to  tend  strongly  to 
uphold  this  construction  of  the  testatoi^'s  will.  While  they 
bear  upon  the  subject,  they  do  not,  how^ever,  precisely  cover 
the  point  here  presented,  and  cannot  be  regarded,  therefore,  as 
entirely  conclusive. 

The  question  is  a  new  one,  and  has  never  been  determined 
in  this  court.  Its  solution  must,  therefore,  stand  upon  the  con- 
struction to  be  placed  upon  the  testator's  will  by  invoking  the 
rules  of  law  which  are  applicable  to  such  a  case. 

It  follows  that  the  court  below  was  in  error  in  its  conclusion, 
and  the  judgment  should  be  modified  in  accordance  with  this 
opinion,  with  costs  to  the  appellants,  to  be  paid  out  of  the  pro- 
ceeds of  the  sale. 

All  concur. 

Judgment  accordingly. 


Albert  Delafield  et  ah.  Individually  and  as  Executor,  etc., 
Respondents,  v.  Richakd  Delafield  Shipman,  Impleaded, 
etc.,  Appellant. 

The  wiU  of  D.  gave  his  residuary  estate  to  trustees  in  trust  ''to  apply  and 
manage  the  same  for  the  benefit,  support  and  comfort"  of  the  testator's 
wife  and  six  clrildren,  who  survived  him,  in  the  manner  provided,  which 
w«s  m  substance,  that  tlie  trustees  should  provide  a  furnished  house  for 
a  home  for  tiie  widow  and  children,  and  to  pay  all  expenses  of  keeping 
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up  the  same  during  her  life,  and  to  make  a  dividend  of  the  residue  of  the 
income  between  the  widow  and  cliildren;  each  receiving  an  equal  share, 
and  each  ^*  to  defray  out  of  his  or  her  share  "  his  or  her  personal  expenses. 
The  will  directed  the  trustees,  upon  the  death  of  the  widow,  to  make  an 
equal  division  of  the  trust  estate  between  his  children  then  living,  the 
issue  of  any  deceased  child  to  receive  the  share  the  parent  would  have 
received  if  living.  Harriet,  one  of  ^the  children,  died  during  thelife-Ume 
of  the  widow,  leaving  her  husband  and  one  child  surviving,  and  leaving 
a  will  by  which  she  gave  all  her  property  to  her  husband  for  life,  and 
remainder  to  her  child.  In  an  action  for  the  construction  of  the  will  of 
D.,  hMf  that  his  children  took  no  vested  interest  in  the  eorpta  of  the 
trust  estate  until  the  death  of  the  widow,  but  that  it  vested  in  the  trustees; 
that  the  widow  and  children  took  the  surplus  income,  not  as  a  class,  bat 
distributively  as  tenants  in  common;  that  when  the  daughter  died  the 
one-seventh  of  such  surplus  income  payable  to  her  did  not  pass  to  the 
surviving  six  beneficiaries,  but  was  undisposed  of  under  the  will,  and 
devolved  upon  the  child  of  the  daughter  under  the  Revised  Statutes. 
(1  R.  S.  726,  §  40.) 
Delafield  v.  Shipman  (34  Hun,  514),  reversed. 

(Argued  October  13.  1886;  decided  November  23, 1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  January  9, 1885,  which  affirmed  a  judgment  entered  upon 
a  decision  of  the  court  on  trial  at  Special  Term.  (Reported 
below,  34  Hun,  514.) 

This  action  was  brought  for  the  construction  of  the  will  of 
Richard  Delafield,  deceased.  The  will  was  dated  January  17, 
1873,  and  the  testator  died  on  the  5th  day  of  November  fol- 
lowing, leaving  a  widow  then  aged  sixty-two  years  and  six  chil- 
dren — five  daughters  and  one  son  —  all  unmarried  adults  and 
members  of  liis  family. 

After  several  devises  and  bequests  the  will  contained  the 
following  clauses :  "All  the  rest,  residue  and  remainder  of  my 
estate  of  every  description  and  wheresoever  situated,  I  give, 
devise  and  bequeath  to  my  executors  and  trustees  hereinafter 
named,  in  trust  to  apply  and  manage  the  same  for  the  benefit, 
support  and  comfort  of  my  wife  and  children  in  the  manner 
following,  to-wit :  In  the  first  place,  to  provide,  during  the 
life  of  my  wife,  a  furnished  house  as  a  home  for  my  wife  and 
children,  and  out  of  the  income  of  my  estate  to  provide  for 
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the  expense  of  keeping  said  house  so  as  to  enable  uxj  said 
family  to  live  in  the  manner  they  have  been  acenstomed  to  — 
said  house  and  the  keeping  of  the  same  to  be  uuder  the  control 
and  direction  of  my  wife  as  the  head  of  the  establishment ; 
secondly,  to  keep  the  house  and  furniture  in  good  repair,  and 
from  time  to  time  to  renew  the  worn-out  furniture ;  thirdly,  to 
pay  all  taxes  and  assessments  on  the  property ;  and  fourthly, 
either  semi-annually  or  quarterly  to  make  a  dividend  of  the 
residue  of  the  income  after  satisfying  the  objects  hereinbefore 
provided  for,  equally  between  my  wife  and  my  six  children 
aforesaid,  so  as  to  give  each  of  my  said  children  and  my  wife 
an  equal  share  of  the  whole,  and  each  one  is  to  defray  out  of 
his  or  her  share  of  said  income  his  or  her  personal  expenses, 
snch  as  for  wearing  apparel,  traveling,  etc. 

^^Item:  Upon  the  death  of  my  wife,  I  direct  that  my  execu- 
tors and  trustees  shall  make  an  equal  division  of  my  whole 
estate  not  herein  specifically  otherwise  disposed  of  among  and 
between  my  children  then  living,  and  the  descendants  of  any 
deceased  child  wh6  may  have  married  and  died  leaving  issue, 
so  that  such  descendants  of  any  deceased  child  will  receive  the 
same  share  which  their  parent  would  have  received  if  living." 

He  appointed  his  wife,  son  and  daughter  Susan  executors 
and  trustees  under  the  will,  and  they  entered  upon  the  die- 
charge  of  the  trusts.  The  trust  estate  yielded  an  annual  in- 
come of  $21,000,  and  of  this  $7,000  was  required  to  defray 
the  expenses  of  maintaining  the  family  home  as  provided  in  the 
will,  leaving  a  surplus  of  $14,000  to  be  annually  divided  be- 
tween the  widow  and  six  children.  The  widow  is  still  living. 
After  the  death  of  the  testator  Harriet  Cecil,  one- of  the  daugh- 
ters, married  Edgar  J.  Shipman,  and  subsequently  died  leaving 
an  infant  child,  the  appellant,  and  a  will,  in  which  she  gave 
all  her  property  to  her  husband  for  life,  and  after  his  death  to 
her  children. 

Mr.    Sliipman  claimed  that  after  the  death  of  his  wife  one-^ 

seventh  of  the  surplus  income  was  payable  to  him  under  the 

will ;  and  it  was  claimed  on  behalf  of  the-  appellant  that  the 

one-seventh  was  payable  to  him.     The  trustees  claimed  that 
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Biich  income  was  payable  to  the  widow  and  six  cliildren  as  a 
class,  that  upon  the  death  of  Mrs.  Shipman  it  became  payable 
to  the  six  survivors,  and  that  the  corpus  of  the  estate  vested 
in  the  trustees  during  the  life  of  the  widow,  and  did  not  vest 
in  the  children  until  after  her  death  ;  and  so  it  was  held  in  the 
court  below.     Mr.  Shipman  did  not  appeal  to  this  court. 

William  C,  3eecher  for  appellant.  Richard  Delafield  by 
his  will  vested  the  estate  immediately  upon  his  death  in  his  six 
children  individually.  {Embury  v.  Sheldon,  68  N.  Y.  234; 
Manice  v.  Manice^  43  id.  303  ;  Everitt  v.  Everitt,  29  id.  39.) 
An  estate  is  vested  when  there  is  an  immediate  right  of  per- 
sonal enjoyment  or  a  present  fixed  right  of  future  enjoyment. 
(4  Kent,  202 ;  Slieridan  v.  House,  4  Keyes,  569  ;  1  R.  S.  727, 
§  44;  Everitt  v.  Everitt,  29  N.  T.  72-75.)  The  direction  to 
the  executors  and  trustees  to  divide  and  pay  over  to  his  chil- 
dren then  living  refers  to  and  relates  back  to  the  date  of  the 
testator's  death.  {Moore  v.  Lyons,  25  Wend.  144 ;  Scott  v. 
Chiemsey,  48  N.  Y.  106;  Manice  v.  Manice,  43  id.  303;  Liv- 
ingston V.  Oreen,  52  id.  118 ;  Kdly  v.  Kelly,  51  id.  50  ;  Hop- 
kins V.  Hopkins,  1  Hun,  355;  Weed  v.  Aldridge,  2  id.  531 ; 
Emhury  v.  Sheldon,  63  N.  Y.  227 ;  SCevenson  v.  Lesley,  70  id. 
612  ;  Wariier  v.  Durant,  76  id.  133  ;  Robert  v.  Coming,  89 
id.  225.)  The  provision  of  the  will  of  the  testator  directing 
his  executors  to  divide  his  estate  upon  the  death  of  his  widow, 
between  his  children  then  living  and  the  descendants  of  any 
deceased  child  who  may  have  married  and  died,  leaving  issue, 
refers  to  those  of  his  children  living  at  the  death  of  the  tes- 
tator, and  to  the  descendants  of  any  of  his  children  who  may 
have  married  and  died  previous  to  his  death,  leaving  issue.  {In, 
re  Mahan,  32  Hun,  73.)  The  suspension  of  the  power  of 
alienation  of  this  estate  until  the  death  of  Mrs.  Delafield  was 
valid.  (1  R.  S.  726,  §  40;  Cook  v.  Lovrry,  95  N.  Y.  103; 
Emhury  v.  SJiddon,  68  id.  227,  237 ;  Shetiler  v.  Smith,  41  id. 
328,  Oilman  v.  Heddington,  24  id.  9,  19.)  The  law  favors 
vested  rather  than  contingent  estates,  and  the  remainder  is  not 
to  be  considered  as  contingent  in  any  case  where  it  may  be 
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vested  consistently  with  the  intention  of  the  testator.  ( Err^ 
bury  V.  Sheldon,  68  N.  Y.  236;  2  Eedf.  on  Wills,  218,  subd. 
7.)  The  fact  that  the  legal  title  to  the  estate  is  in  the  trnstees 
for  the  purposes  of  the  trust  does  not  prevent  the  vesting  of 
an  estate  in  a  legatee.     {Emhui^y  v.  Sheldon^  supra^  234.) 

Charles  M,  Da  Costa  for  respondents.  The  intention  of 
the  testator,  that  the  corpus  of  the  estate  should  not  vest  until 
the  death  of  his  wife,  is  clearly  and  explicitly  evinced.  {Ship- 
man  v.  HoUins,  98  N.  Y.  311,  324  ;  Warner  v.  Durante  76 
id.  133,  136 ;  Smith  v.  Edwards^  88  id.  92,  103,  104;  Kelso 
V.  LoriUardy  85  id.  177 ;  Vincent  v.  Newhouse,  83  id.  505 ; 
IToppock  V.  Tibcher,  59  id.  202 ;  Carmichael  v.  Garmicha^l, 
4  Keyes,  346.)  Where,  a  gift  is  to  a  class,  it  vests  in  and  be- 
longs to  those  who  answer  the  description  (here,  the  surviving 
children)  at  the  time  of  the  distribution.  {Delany  v.  McCor- 
mack,  88  K  Y.  K4  183 ;  Teed  y.  Morton,  60  id.  502,  506.) 
The  legacy  of  the  income  was  to  the  beneficiaries  as  a  class, 
and  the  survivors  alone  were  entitled  to  share  therein.  {Palmer 
V.  Bam,  84  N.  Y.  516,  520 ;  Ferrer  v.  Payne,  81  id.  281, 
285  ;  Shiers  v.  Ashworth,  L.  R,  25  Ch.  Div.  162 ;  Barker  v 
Lea,  1  Turner  &  E.  413 ;  Bliven  v.  Seymour,  88  N.  Y.  469, 
477 ;  Purdy  v.  Ilayt^  92  id.  446,  453 ;  Hoppock  v.  Tucker, 
59  id.  202,  208 ;  Downing  v.  Marshall,  23  id.  366,  373 ; 
Tawne  v.  Weston,  132  Mass.  513,  516;  Schaffer  v.  Kettell,  14 
Allen,  528,  531.)  The  claim  that  the  childi'en  did  not  take  as 
a  class  is  contrary  to  the  presumption  of  law,  and  this  pre- 
sumption can  never  be  overcome  except  by  clear  and  unequiv- 
ocal language.     (  Wood  v.  Mitcham,  92  N.  Y.  375,  379.) 

Earl,  J.  We  agree  with  the  court  below,  and  with  the  con- 
tention of  the  respondents  that  the  corpus  of  the  residuary 
estate  did  not  during  the  life  of  the  widow  vest  in  the  testator's 
children,  and  for  this  conclusion  the  cases  of  Warner  v.  Durant 
(76  N.  Y.  133),  Smith  v.  Edwards  (88  id.  92),  and  Shipman 
V.  Hollins  (98  id.  311),  are  ample  authority.  The  whole  in- 
come is  not  given  to  the  children  during  the  life  of  the  widow. 
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and  during  her  life  the  estate  is  vested  in  the  trustees.  There 
is  no  direct  gift  to  the  children,  but  simply  a  direction  for  a 
division  among  them  after  the  death  of  the  widow.  In  War- 
ner V.  Dtiravt,  Foloer,  J.,  said :  "  Where  there  is  no  gift,  but 
a  direction  to  executors  or  trustees  to  pay  or  divide,  and  to  pay 
at  a  future  time,  the  vesting  will  not  take  place  until  that  time 
arrives."  In  Smith  v.  JSolwards^  FmcH,  J.,  said,  that  "  it  has 
been  often  hold  that  if  futurity  is  annexed  to  the  substance  of 
the  gift,  the  vesting  is  suspended,"  and  that  "  when  the  only 
gift  is  in  the  direction  to  payor  distribute  at  a  future  time,  the 
case  is  not  to  be  ranked  with  those  in  which  the  payment  or 
distribution  only  is  deferred,  but  is  one  in  which  time  is  of  the 
essence  of  the  gift."  These  general  rules  must  control  the  con- 
struction of  this  will,  as  there  is  nothing  in  its  context  or 
general  language  which  renders  them  inapplicable.  This  con- 
struction too  is  in  harmony  with  the  presumed  intention  of 
the  testator.  He  vested  the  whole  estate  in  the  trustees  dur- 
ing the  life  of  his  widow,  and  during  that  time  evidently  in- 
tended that  it  should  remain  there,  and  not  be  subject  to  the 
disposal  of  his  children,  or  liable  to  be  seized  by  their  creditors; 
and  after  the  death  of  his  widow  he  gave  it,  not  to  the  children 
living  at  his  death,  but  to  the  children  and  descendants  of  chil- 
dren, deceased,  living  at  her  death. 

It  is  clear  that  the  testator  intended  that  his  wife  and  chil- 
dren should  take  the  surplus  income,  not  as  a  class,  not  as 
joint  tenants,  but  distributively  as  tenants  in  common.  Such 
is  the  plain  language  of  the  will.  The  trustees  were  to 
divide  the  surplus  "  equally  between  "  his  wife  and  six  chil- 
dren so  as  to  give  each  "  an  equal  share,"  and  "  eadi  one " 
was  "to  defray  out  of  his  or  her  share"  his  or  her  per- 
sonal expenses.  Such  language  is  always  held  to  constitute  the 
beneficiaries  tenants  in  common,  and  to  show  that  they  take 
distributively,  unless  there  is  something  in  other  provisions  of 
the  will  to  show  that  the  testator  intended  that  they  should 
take  as  a  class,  and  so  it  was  held  in  Hoppock  v.  Tucker  (59 
N.  Y.  202).  Here  there  is  nothing  m  the  will  to  control, 
modify  or  limit  the  plain  meaning  of  this  language.     The  tes- 


1886.]  Delapibld  et  al.  v.  J^fttpmak.  469 

Opinioivof  tlie  Court,  per  Eakl,  J. 

tator's  wife  was  not  old,  and  it  appears  tliat  he  contemplated 
that  one  or  more  of  his  children  might,  daring  her  h'fe,  marry, 
die  and  leave  descendants.  He  made  no  provision  for  the 
support  of  such  descendants  in  tlie  family  home,  and  it  can- 
not be  supposed  that  ho  intended  they  should  during  the  life  of 
his  widow  be  left  without  any  means  of  support.  He  put  such 
descendants  in  the  place  of  their  deceased  parents  after  the 
death  of  his  widow,  and  it  is  fair  to  infer  that  he  expected  that 
they  would  in  some  way  take  the  place  of  their  parents  dur- 
ing her  life.  A  construction  giving  such  effect  to  the  will  will 
certainly  come  nearest  to  the  presumed  intention  of  the  tes- 
tator. 

Therefore,  when  Mrs.  Shipman  died  the  one-seventh  of  the 
income,  which  was  payable  to  her  during  her  life,  did  not  pass 
to  the  surviving  six,  but  was  undisposed  of  by  the  terms  of 
the  will  and  was  devolved  upon  the  appellant  under  the  He- 
vised  Statutes  (1  K  S.  726,  §40),  which  provide  as  follows: 
"When,  in  consequence  of  a  valid  limitation  of  an  expectant 
estate,  there  shall  be  a  suspension  of  the  power  of  alienation  or 
of  the  ownership,  during  the  continuance  of  which  the  rents 
and  profits  shall  be  undisposed  of  and  no  valid  direction  for 
their  accumulation  is  given,  such  rents  and  profits  shall  belong 
to  the  person  presumptively  entitled  to  the  next  eventual 
estate."  This  case  precisely  fits  that  section.  There  is  a  valid 
limitation  of  an  expectant  estate  to  the  appellant.  During  the 
life-time  of  the  widow  there  is  a  suspension  by  a  valid  trust  of 
the  power  of  alienation,  and  since  the  death  of  Mrs.  Shipman 
the  income  is  undisposed  of  by  the  will,  and  the  appellant  is 
the  person  presumptively  entitled  to  the  next  eventual  estate, 
and,  therefore,  entitled  to  the  income  otherwise  undisposed  of. 

The  judgments  of  the  Qeneral  and  Special  Terms  should, 
therefore,  be  reversed,  and  judgment  entered  in  accordance 
with  this  opinion,  the  costs  of  all  parties  in  the  Supreme  Court 
and  in  this  court  to  be  paid  by  the  trustees  out  of  the  surplus 
income  of  the  trust  estate. 

All  concur. 

Judgment  accordingly. 
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Phcebb  Anoevine  et  al.,  Respondents,  v.  John  M.  Jacksox, 
Executor,  etc.,  Appellant. 

To  aathorize  the  General  Term,  on  appeal  from  a  decision  of  a  surrogate 
apon  trial  of  issues  of  fact,  to  review  the  findings,  either  of  fact  or  law^ 
the  case  mast  show  that  proper  exceptions  were  taken  as  prescribed  by 
the  Code  of  Civil  Procedure  (§  2545).  The  appeal  brings  up  for  review 
only  questions  thus  raised  by  exceptions. 

A  general  exception  to  the  surrogate's  decree  to  each  and  every  part  thereof 
is  insufficient. 

(Argued  October  18,  1886;  decided  November  28.  1886.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  made  February  10, 
1885,  which  reversed  a  decree  of  the  surrogate  of  the  county 
of  Queens,  admitting  to  probate  the  will  of  Oliver  Mott,  de- 
ceased, and  directed  certain  questions  of  fact  to  be  tried  at  Cir- 
cuit by  a  jury. 

The  facts,  so  far  as  material  to  the  questions  discussed,  appear 
in  the  opinion. 

//.  jB!  SicJcela  for  appellant.  The  General  Term  had  no 
jurisdiction,  no  exception  having  been  taken  by  the  appellants 
to  any  of  the  rulings  made,  or  to  the  findings,  either  of  facts 
and  law,  nor  any  exception  to  the  refusal  of  the  surrogate 
to  find  the  facts  as  requested.  (Code  of  Civ.  Pro.,  §  2545 ; 
Reese  v.  Boeae,  94  N.  T.  623 ;  Briggs  v.  Waldron,  83  id.  580  ; 
Ward  V.  Craig^  87  id.  550 ;  Hephum  v.  Montgomery^  97  id. 
617;  Meyer  v.  Beach,  79  id,  409  ;  Rid&r  Life  Raft  Co.  v. 
Roach,  97  id.  378 ;  Davia  v.  Leopold,  87  id.  620 ;  Wallace  v. 
Drew,  54  id.  678.)  The  order  of  the  General  Term  was  ap- 
pealable to  this  court.  (Code  of  Civ.  Pro.,  §  190 ;  subd.  1,  §  1 ; 
subd.  20,  §  2470.)  The  exception  to  the  decree,  and  "  to  each 
and  every  part  thereof "  was  insufficient  to  raise  any  specific 
question,  and  of  no  effect.  ( Ward  v.  Craig,  87  N.  Y.  551-557.) 
As  no  tenable  objections  and  exceptions  were  taken,  the  decree 
should  not  have  been  reversed.  (Code  of  Civ.  Pro.,  §  2525 ;  88 
N.  Y.  656.) 


1886.]  Akgevtkb  et  aL  v.  Jackson.  471 

Opinion  of  the  Court,  per  Fikch,  J. 

Benjamifi  W.  Dovmvng  and  James  TF.  Covertiov  respond- 
ents. 

Finch,  J.  Probate  of  the  will  of  Oliver  Mott  was  resisted 
upon  the  ground  of  mental  incapacity  and  undue  influence. 
After  listening  to  numerous  witnesses,  and  taking  a  large 
amount  of  testimony,  the  surrogate  rendered  his  decision  find- 
ing as  facts  that  the  decedent  was  a  capable  testator,  and  the 
will  was  his  free  act,  and  unaffected  by  any  improper  agency, 
and,  as  a  conclusion  of  law,  that  t}ie  will  should  he  admitted  to 
probate.  No  exception  was  taken  to  any  of  these  findings. 
The  case  recites  an  exception  to  the  surrogate's  decree,  and 
each  and  every  part  of  it.  We  have  repeatedly  pointed  out  the 
uselessness  of  such  an  exception.  (  Ward  v.  Oraig^  87  N.  Y. 
560 ;  Hepburn  v.  Montgomery^  97  id.  617.)  It  indicates  no 
specific  error;  it  directs  attention  to  no  finding,  and  leaves 
court  and  counsel  in  the  dark  as  to  the  precise  cause  of  com- 
plaint. The  case  further  shows  a  series  of  findings  which  the 
surrogate  was  requested  to  make,  and  which  requests  were  re- 
fused. There  was  no  exception  to  the  refusal.  The  contest- 
ants appealed,  and  upon  this  case  which  contaiuedno  exception 
raising  any  question  of  fact  or  law,  and  in  which  no  errors  in 
the  admission  or  rejection  of  evidence  are  even  claimed  to  exist, 
the  General  Term  reversed  the  decree  of  the  surrogate,  and 
ordered  issues  to  be  tried  by  a  jury  entirely  disregarding  the 
provisions  of  the  Code.  Those  provisions  point  out  the  prac- 
tice to  be  followed  with  care  and  precision.  (§  2545.)  The 
surrogate  is  required  to  file  in  his  oflSce  his  decision  stating 
separately  the  facts  found,  and  the  conclusions  of  law.  Either 
party  may  except  to  the  findings  of  fact  or  of  law,  and  upon 
the  settlement  of  the  case  may  request  findings,  and  take  ex- 
ceptions to  a  refusal,  and  the  appeal  brings  up  for  review  in 
the  appellate  court  any  question  of  fact  or  law  thus  raised  by 
exceptions  taken.  The  purpose  was  to  assimilate  the  practice 
upon  appeals  from  a  surrogate's  decree  in  the  prescribed  cases 
to  that  which  regulated  appeals  from  a  judgment  rendered  by 
the  court  or  a  referee,  and  to  substitute  a  system  which  would 
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point  out  specific  errors,  and  evolve  the  exact  questions  in- 
tended to  be  reviewed.  Nothing  of  this  kind  was  before  the 
General  Term,  and  without  some  exception  to  some  ruling  or 
determination  that  tribunal  was  powerless  to  reverse. 

For  this  reason  the  judgment  and  order  of  the  General  Term 
should  be  reversed,  and  that  of  the  surrogate  affirmed,  with 
costs. 

All  concur. 

Judgment  accordingly. 


Harry  Marion  Sims,  as  Executor,  etc.,  Respondent,  v.  UNrrsD 
States  Trust  Company  of  New  York,  Appellant. 

8.,  plaintiff's  testator,  delivered  to  C.  his  check  on  the  People's  Bank  of 
New  York,  pajable  to  the  order  of  defendant,  with  verbal  directions  to 
deposit  the  same  with  defendant.  Instead  of  doing  this,  C.  delivered  the 
check  to  defendant,  requesting  and  receiving  from  it  a  certificate  of  de- 
posit, payable  to  him  as  trustee  for  the  amount  of  the  check,  on  which 
he  shortly  thereafter  drew  the  money,  and  converted  it  to  his  own  use. 
Defendant  collected  the  amount  of  the  check.  In  an  action  to  recover  the 
amount,  Iield  that  defendant  was  liable;  that  the  check  simply  imported 
ownership  of  the  money  by  S.,  and  his  desire  to  transfer  it  from  the 
People's  Bank  to  defendant;  that  while  the  latter  could  have  refused  to 
receive  the  deposit,  or  to  act  as  the  agent  of  S.  in  transferring  the  fund, 
having  accepted  the  ofSce,  it  was  bound  to  retain  the  moneys  until  it 
received  his  instructions  as  to  paying  them  out. 

On  the  trial  defendant  offered  in  evidence  a  power  of  attorney  executed 
by  8.  to  C,  some  seventeen  years  previous  to  the  transaction  in 
question,  and  which  had  remained  in  the  custody  of  the  People's  Bank. 
By  this  instrument  C.  was  constituted  the  attorney  of  S.  "  to  collect  and 
receive  all  sums  of  money  "  then  due,  or  thereafter  to  become  due  to  S., 
"whether  from  rents,  accounts,  bonds  and  mortgages  or  otherwise;" 
also,  to  transact  the  ordinary  bank  business  of  8.  at  the  People's  Bank  ; 
"to  draw  checks  on  said  bank,  and  to  indorse  checks,  promissory  notes, 
drafts  and  bills  of  exchange  for  collection."  Defendant  did  not  know  of 
the  existence  of  this  power  of  attorney  until  after  the  transaction.  Held, 
that  the  power  of  attorney  was  properly  excluded ;  1st.  As  at  the  time 
C.  made  no  claim  to  be,  and  defendant  had  no  reason  to  suppose  he  was 
acting  as  general  agent  for  S.  2d.  Because  the  instrument  did  not,  in 
fact;  authorize  C.  to  withdraw  from  defendant  the  deposit. 
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Also  held,  defendant's  liability  was  not  affected  by  the  fact  that  it  was  its 
custom  to  require  the  signature  of  a  customer  to  accompany  a  deposit ; 
that  the  custom  was  adopted  for  its  protection,  and  it  was  at  liberty  to 
enforce  or  omit  it;  and,  haviag  received  the  money  without  requiring  a 
compliance  with  the  custom,  it  was  liable. 

(Argued  October  18,  1886 ;  decided  November  23,  1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  October  30,  1885,  which  affirmed  a  judgment,  in  favor  of 
plaintiff,  entered  upon  a  verdict. 

This  action  was  brought  to  recover  the  amount  of  a  deposit 
made  by  plaintiff's  testator  with  defendant. 

The  material  facts  are  stated  in  the  opinion. 

Wm.  A.  W.  Stewart  for  appellant.  The  power  of  attorney 
was  a  complete  protection  to  the  defendant  in  paying  the 
money  to  Crowell,  and  his  receipt  was  a  good  acquittance  and 
discharge  therefor,  whether  he  was  authorized  to  deposit  the 
money  in  his  own  name  or  not.  (Pollock's  Prin.  of  Con.  50- 
1  ;  Holmes'  Cora.  Law,  229  ;  Holland  on  Jur.  87  ;  Pothier  on 
Oblig.  144;  Dyhera  v.  Tovmsend,  21  N.  Y.  60;  Briggs  v. 
PaHridge,  61  id.  362;  Nicoll  v.  Burke,  78  id.  581 ;  1  Am. 
Lead.  Cas.  563.)  No  demand  was  necessary  to  enable  the 
owner  to  recover.  {Howard  v.  France,  43  N.  Y.  595  ;  Mil- 
liken  v.  Byerly,  6  How.  2li ;  E.  N.  T.  c6  Jam.  B,  B.  Co,  v. 
ElTTiore,  5  Hun,  214.)  The  phrase  "  due  and  to  become 
due,"  read  in  connection  with  the  other  language  used  in  the 
power,  conferred  upon  the  attorney  authority  to  collect  sums 
of  money,  whether  due  or  not.  {Kdlogg  v.  Barber,  14  Barb. 
11 ;  Story  on  Agency,  §  58.)  The  presumption  of  law  is  that 
the  power  shown  to  have  existed  and  to  have  been  exercised 
continued  in  the  absence  of  evidence  to  the  contrary.  (  WiU 
hins  V.  Eagle,  44  N.  Y.  192 ;  Lawson  on  Presump.  Ey.  172, 
175.)  In  case  of  doubt  and  difficulty  in,  the  construction  of 
written  instruments  there  is  no  safer  clue  than  that  supplied  by 
the  acts  of  the  parties.  ( U.  S.  v.  Allison,  91  U.  S.  303 ; 
Chicago  v.  Sheldon,  9  Wall  54;  Oen,  Mut.  Ins.  Co.  v. 
SicKELS  —  Vol.  LVIH.        60 
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Sherwood,  14  How.  [U.  S.]  362.)  Even  with  the  power  of 
attorney  out  of  the  ease  there  was  enough  evidence,  both  of 
original  authority  and  ratification,  to  carry  these  questions  to 
the  jury.  (Peck  v.  Ritchey,  66  Mo.  lU;  W,  <&  A.  R.  R. 
Co.  V.  McElwee,  6  Heisk.  218.) 

J.  Alfred  Davenport  for  respondent.  Proof  that  Crowell 
was  Dr.  Sims'  agent  was  immaterial,  for  such  proof  would  not 
go  to  show  that  he  had  authority  to  do  what  he  did.  {Mer- 
chants^ Bank  v.  Livingston^  74  JST.  Y.  223.)  A  power  of 
attorney  will  be  strictly  construed.  The  authority  is  never 
extended  beyond  that  which  is  given  in  terms,  or  which  is 
necessary  and  proper  for  carrying  the  authority  into  effect. 
{Craighead  V.  Peterson,  72  N.  Y.  279,  284;  BJc.  of  Ind.  v. 
Bugbee,  3  Keyes,  461 ;  Holtsinger  v.  Corn  Exch,  Bk,,  37  How. 
Pr.  213 ;  Fereira  v.  Depew,  17  id.  418 ;  Atwood  v.  Mun- 
nings,  7  B.  &  C.  278;  Story  on  Agency,  §  68;  Paley  on 
Agency  [3ded.],  192.)  Money  on  deposit  i3  not  due  until  a 
demand  is  made  by  the  depositor.  {Payne  v.  Gardiner,  27 
N.  Y.  146,  155 ;  Pardee  v.  Fish,  60  id.  265 ;  HomeU  v. 
Adams,  68  id.  314,  321 ;  Munger  v.  Albany  City  Bk,,  85  id. 
383 ;  Downs  v.  Plicenix  Bk,,  6  Hill,  299 ;  NatH  Bk.  v.  W. 
C  Nat,  Bk.,  5  Hun,  607.)  The  words  "  or  otherwise"  cannot 
be  held  to  enlarge  the  meaning  of  the  previous  particular  words 
used  in  the  power  except  by  extending  them  to  other  things 
strictly  of  the  same  nature.  {Taylor  v.  Harlow,  11  Barb. 
232.)  A  special  power  of  attorney  must  be  construed  strictly 
according  to  its  spirit  with  reference  to  the  subject-matter  of  the 
authority.  {Craighead  v.  Peterson,  72  N.  Y.  279;  Conmend- 
joy  Coondoo  v.  Watson,  50  L.  T.  R.  411;  Stuart  v.  B\de,  1 
Dow.  73 ;  Holtsinger  v.  Corn  Exch.  Bk.,  37  How.  Pr.  213.) 
There  was  no  conversion,  because  the  Trust  Company  came 
lawfully  into  possession  of  the  check  and  made  the  disposition 
thereof  intended  by  the  drawer,  to-wit :  turned  it  into  money 
to  await  its  withdrawal  by  the  proper  party.  {Thompson  v. 
Riggs,  5  Wall.  663,  680.)  If  there  had  been  a  conversion,  it 
would  have  been  optional  with  Dr.  Sims  whether  to  treat  it  as 
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suchy  or  to  treat  the  Trust  Company  as  the  depositary  of  the 
proceeds,  and  the  power  to  exercise  snch  option  was  not  con- 
ferred on  Crowell.  {Johnson  v .  First  Nat  Bk.  of  Hoboken^ 
6  Hun,  124 ;  Talbot  v.  BL  of  Rochester,  1  Ilill,  295 ;  CanaL 
Bk.  Y.  Bh  of  Albany,  id.  287.)  The  fact  that  Crowell  had 
possession  of  the  check  was  no  evidence  of  any  implied  or 
apparent  authority  or  control  by  him,  as  agent,  over  its  pro- 
ceeds. {Bates  V.  First  Nat  Bh  6  Hun,  124 ;  68  N.  Y.  616  ; 
Bristol  Knife  Co.  v.  First  Nat  Bk.,  41  Conn.  421.) 

EcGER,  Ch.  J.  On  the  IStli  of  November,  1882,  the  plain- 
tiff's testator,  J.  Marion  Sims,  delivered  to  one  Crowell,  his 
check  on  the  People's  Bank  of  the  City  of  New  York,  pay- 
able to  the  order  of  the  defendant  for  $5,000,  with  verbal  di- 
rections to  deposit  the  same  to  his  credit  with  the  defendant. 
Instead  of  doing  as  directed,  Crowell  delivered  the  check  to 
the  defendant,  but  requested  and  received  from  it  a  certificate 
of  deposit  payable  to  himself  as  trustee  for  Dr.  Sims,  and 
shortly  thereafter  drew  the  money  thereon  and  converted  it  to 
his  own  use.  The  defendant  collected  the  money  from  the 
People's  Bank  upon  Dr.  Sims'  check,  and  the  main  question  in 
the  case  is  whether  it  had  authority  to  make  the  payment  it 
did  to  Crowell. 

It  claims  to  have  acted  in  so  doing  upon  the  strength  of  an 
alleged  custom  among  banks  authorizing  such  a  payment. 
Upon  the  trial,  however,  the  proof  in  relation  to  such  custom^ 
was  conflicting,  and  the  questions  as  to  its  existence  were  sub- 
mitted to  the  jury,  and  found  against  the  defendant's  claim. 

Upon  the  transaction  with  this  feature  eliminated  there  would 
seem  to  be  no  doubt  of  the  defendant's  liability.  The  check 
upon  its  face  imported  the  ownership  of  the  moneys  represented 
in  it  by  Dr.  Sims,  and  his  desire  that  its  custody  should  be 
transferred  from  the  People's  Bank  to  the  defendant.  This 
certainly  did  not  warrant  the  defendant  in  supposing  that  Dr. 
Sims  thereby  intended  to  pay  $5,000  to  Crowell,  or  place  him 
for  any  purpose  in  possession  of  the  fund.  If  he  had  so  in- 
tended, the  check  would  have  been  made  payable  to  Crowell's 
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order,  and  there  woifld  have  been  no  need  of  the  agency  of 
the  defendant  in  the  transaction.  The  use  of  the  defendant's 
name  as  payee  of  the  check  indicated  the  drawer's  intention  to 
lodge  the  moneys  iu  its  custody  and  place  them  undur  its  con- 
trol, and  nothing  further*  than  this  was  inferable  from  the  lan- 
guage of  the  check.  The  check,  by  its  terms,  authorized  the 
<lefendant  to  withdraw  from  the  People's  Bank  a  certain  sum 
for  a  purpose  not  disclosed,  but  fairly  inferable  Irom  the  nature 
of  the  defendant's  business. 

The  defendant  could  have  refused  to  receive  the  deposit,  or 
act  as  Dr.  Sims'  agent  in  transfering  the  funds  from  one  custo- 
dian to  another ;  but  having  accepted  the  office  of  so  doing,  it 
was  bound  to  keep  Dr.  Sims'  moneys,  until  it  received  his  direc- 
tions to  pay  them  out.  The  language  of  the  check  making  the 
funds  payable  only  upon  the  order  of  the  defendant  imposed 
upon  it  the  duty  of  seeing  that  they  were  not,  through  its 
agency,  improperly  disbursed  after  it  had  received  them.  They 
could  not  safely  pay  out  such  funds  except  under  the  direction 
of  their  lawful  owner.  This  they  have  never  received,  unless 
the  proof  hereafter  referred  to  shows  such  authority. 

On  the  trial  the  defendant  offered  in  evidence  a  power  of 
attorney  from  Dr.  Sims  to  Crowell,  which,  so  far  as  appears, 
had  always  remained  in  the  custody  of  the  People's  Bank,  and 
never  came  to  the  knowledge  of  the  defendant  until  after  the 
transactions  in  question.  This  evidence  was  objected  to  by  the 
plaintiff  and  excluded  by  the  court,  to  which  ruling  the  defend- 
ant excepted.  This  exception  presents  the  principal  question 
in  the  case. 

The  power  of  attorney  read  as  follows :  "  Know  all  men  by 
these  presents,  that  I,  J.  Marion  Sims,  of  the  city  of  New 
York,  have  made,  constituted,  appointed,  and  by  these  presents 
do  make,  constitute  and  appoint  Gilbert  L.  Crowell,  of  the  same 
place,  my  true  and  lawful  attorney,  for  me  and  in  my  name, 
place  and  stead,  to  collect  and  receive  all  sums  of  money  now  due 
or  hereafter  to  become  due  to  me,  whether  from  rents,  accounts, 
bonds  and  mortgages  or  otherwise,  and  upon  payment  thereof 
to  give  good  and  sufficient  receipts  or  other  discharges  tiierefor. 
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''  Also,  to  transact  all  my  ordinary  bank  business  at  the 
People's  Bank  in  the  city  of  New  York,  to  draw  checks  on 
said  bank,  and  to  indorse  checks,  promissory  notes,  drafts  and 
bills  of  exchange  for  collection  or  deposit,  this  power  of  attor- 
ney to  remain  in  force  until  said  bank  is  notified  of  its  revoca- 
tion, giving  and  granting  unto  my  said  attorney  full  power  and 
authority  to  do  and  perform  all  and  every  act  and  thing  what- 
soever requisite  and  necessary  to  be '  done  in  and  about  the 
premises,  as  fully  to  all  intent?  and  purposes  as  I  might  or 
could  do  if  personally  present,  with  full  power  of  revocation, 
hereby  ratifying  and  confirming  all  that  my  said  attorney  or 
his  substitute  sliall  lawfully  do  or  cause  to  be  done,  by  virtue 
hereof.  In  witness  whereof,  I  have  hereunto  set  my  hand  and 
seal  the  fifth  day  of  April,  in  the  year  one  thousand  eight 
hundred  and  seventy 

"J.  MAEIONSIMS.    [l.  8.] 

"  50  cents  internal  revenue  stamp. 
"  Sealed  and  delivered  ) 

in  the  presence  of  ) 

"  Charles  Q.  Bushnell," 

We  are  of  the  opinion  that  the  exception  was  not  well  taken. 
At  the  time  of  this  transaction  Crowell  made  no  claim  of  act- 
ing as  the  general  agent  of  Sims,  and  the  defendant  had  no 
reason  to  suppose  that  he  was  acting  in  such  a  capacity.  It 
dealt  with  him  solely  upon  the  faith  of  the  apparent  authority 
inferable  from  his  possession  of  the  check,  and  if  it  was  mis- 
taken in  supposing  that  that  fact  gave  him  authority  to  dispose 
of  the  fund,  there  is  no  reason  in  equity  or  justice  why  it 
should  not  be  held  to  the  consequences  of  its  error. 

Assuming  for  the  present  that  the  power  of  attorney  gave 
Crowell  authority  in  fact  to  withdraw  the  deposit  from  the  de- 
fendant, yet  the  defendant  did  not  rely  upon  or  act  on  this 
authority.  It  is  by  no  means  certain,  if  the  bank  had  required 
Crowell  to  show  his  authority  to  dispose  of  Dr.  Sims'  moneys, 
an  examination  of  the  power  would  have  led  to  a  refusal  to 
pay  them  out  on  a  stale  paper,  antedating  the  transaction  by 
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npwards  of  twelve  years,  and  couched,  to  say  the  least,  in  ambig- 
uous language.  Further  inquiry  would  undoubtedly  have  led 
to  a  discovery  of  Crowell's  abuse  of  his  employment,  and  the 
danger  threatening  the  security  of  the  fund  intrusted  to  him 
to  deposit.  The.  loss  of  the  moneys  in  question  is  directly 
traceable  to  the  defendant's  act  in  paying  Crowell  upon  an  un- 
warranted assumption  of  his  authority  to  receive  them,  and  its 
neglect  to  investigate  the  extent  of  his  power. 

But  however  this  may  be,  we  are  of  the  opinion  that  the 
power  did  not  in  fact  authorize  Crowell  to  withdraw  the  de- 
posit. 

The  defendant  is  not  even  entitled  to  invoke  the  benefit  of 
the  rule  requiring  the  language  of  a  written  instrument  to  be 
construed  most  strictly  against  its  maker,  for  it  did  not  see  the 
power  or  pay  the  money  upon  a  consideration  of  its  provisions, 
and  it  stands  now  upon  the  authority  which  the  power  in  fact 
gave  to  Crowell.  If  we  regard  the  authority  intended  to  be 
conveyed  by  the  first  paragraph  alone,  it  would  hardly  seem 
that  it  embraced  within  its  terms  authority  to  withdraw  de- 
posits or  change  investments,  but  when  considered  in  the  light 
of  the  rule  restricting  the  meaning  of  general  words  by  the 
signification  of  those  associated  with  them,  it  seems  such 
authority  was  still  further  removed  from  the  intention  of  the 
parties.  The  clause  itself  imports  a  general  power  to  collect 
and  receive  all  moneys  due  and  to  become  due  upon  "  rents, 
accounts,  bonds  and  mortgages,  or  otherwise,"  and  evidently 
refers  to  such  collections  of  moneys  as  would  be  within  the 
ordinary  duties  of  a  collecting  agent. 

Under  well-settled  rules  the  words  "  or  otherwise  "  are  lim- 
ited in  their  meaning  by  the  words  "  rents,  accounts,  bonds  and 
mortgages  "  preceding  them,  and  refer  to  debts  and  liabilities 
of  a  similar  character,  and  cannot  reasonably  be  held  to  extend 
to  the  collection  of  moneys  already  received  and  deposited  in 
a  solvent  institution  subject  to  the  immediate  disposition  of 
the  owner.  To  say  that  the  removal  of  a  deposit  with  a  sol- 
vent trust  company,  under  the  claim  that  the  agent  was  thereby 
engaged  in  the  business  of  collecting  his  principal's  credits, 
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would  seem  to  be  straiiiiag  the  clear  meaning  and  intent  of  an 
authority  to  transact  only  collecting  business. 

Familiar  illustrations  of  the  application  of  the  rule  of  noscitur 
a  aociis  occur  in  Mangam  v.  City  of  BrooHyn,  (98  N.  T.  585, 
595);  McGaffin  v.  City  of  Cohoea  (74  id.  387,  389);  Corning 
V.  McCuUough  (1  id.  47),  and  fully  authorize  the  constniction 
which  we  have  given  to  this  power. 

When,  however,  this  clause  is  considered  in  connection  with 
the  subsequent  provisions  of  the  power,  all  serious  doubt  of 
its  meaning  would  seem  to  be  removed.  The  last  clause 
specially  treats  of  the  powers  intended  to  be  conferred  upon 
the  agent  in  dealing  with  banks  in  the  name  of  his  principal. 
If  such  duties  had  been  supposed  to  be  included  in  the  first 
paragraph  then  the  last  one  has  no  office  to  perform.  If  the 
authority  "  to  collect  and  receive  all  sums  of  money  now  due 
or  hereafter  to  become  due  "  gave  Crowell  power  to  transfer 
and  remove  trust  deposits  placed  by  way  of  investment  or 
otherwise  in  banking  institutions,  certainly  the  special  provis- 
ion authorizing  him  to  transact  such  business  with  the  Peo- 
ple's Bank  was  unnecessary  and  useless.  Its  insertion  indi- 
cates unmistakably  the  understanding  of  the  parties  that 
the  authority  was  not  supposed  to  be  embraced  in  the  first 
clause  of  the  instrument,  and  was  specially  required  to  be 
inserted  in  order  to  enable  him  to  transact  any  banking 
business.  Well-settled  rules  of  construction  require  us  to 
give  effect  to  every  part  of  -the  instrument,  and  this  can  be 
done  only  by  holding  that  the  last  clause  was  intended  to  em- 
brace all  of  the  auth-  ^rity  designed  to  be  conferred  upon  Crowell 
to  deal  with  banks  in  Dr.  Sims'  name.  This  view  is  also 
strengthened  by  the  application  of  the  rule  requiring  grants  of 
power  to  be  so  construed  as  to  exclude  the  exercise  of  a  power 
in  any  other  form  or  manner  than  that  specially  authorized. 
The  clause  of  the  power  conferring  authority  to  transact  business 
with  the  People's  Bank,  and  with  that  bank  alone,  impliedly 
prohibited  such  transactions  with  any  other  banking  institution. 

We,  therefore,  think  that  the  evidence  in  question  was  prop- 
erly excluded. 
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The  circumstance  that  it  was  the  custom  of  the  trust  com- 
pany to  require  the  signature  of  a  customer  to  accompany  a 
deposit  was  one  adopted  for  the  safety  and  protection  of  the 
bank,  which  it  was  at  liberty  to  enforce  or  omit  as  it  deemed 
best  under  the  circumstances.  It  could  not  affect  its  liability  to 
the  real  owner  for  moneys  actually  received  by  it,  or  the  legal 
effect  of  a  transaction  by  which  it  came  into  the  possession  of 
another's  property. 

We  think  that  the  evidence  of  ratification  by  Dr.  Sims  of 
the  act  of  Crowell  in  making  the  deposit  in  question  as  he  did, 
was  not  sufficient  to  authorize  the  submission  of  that  question 
to  the  jury. 

On  the  whole  case  we  are  of  the  opinion  that  no  error  was  com- 
mitted on  the  trial,  and  that  the  judgment  should  be  affirmed. 

All  concur,  except  RiLPALLo,  J.,  not  voting. 

Judgment  affirmed. 


m  M6    The  People  of  the  State  op  New  York  v.  The  Knickeb- 
"^  ^^       booker  Life  Insurance  Company,  Jane  Wright,  Claimant, 
Appellant. 

Defendant  issaed  a  policj  of  insurance  upon  the  life  of  W  for  the  benefit 
of  his  wife.  Conspicuously  printed  upon  it  were  the  words  "  Non-forfeit- 
ure policy."  By  its  terms,  however,  it  was  forfeitable  by  failure  to  paj 
premiums  or  for  other  breaches  of  its  conditions,  but  if  at  the  time  of 
an  omission  to  pay  the  premium  on  the  day  it  became  due,  two  or  more 
annual  premiums  had  been  paid,  defendant  covenanted  to  issue  a  new 
policy  for  as  many  tenths  of  the  original  insurance  as  there  had  been 
premiums  paid,  without  subjecting  the  assured  to  any  subsequent  charge, 
except  interest  annually  on  all  premium  notes  remaining  unpaid.  After 
the  payment  of  six  annual  payments,  partly  in  cash,  partly  in  notes,  the 
assured  surrendered  it  and  the  company  issued  a  new  policy  for  six-tenths 
of  the  amount  of  the  original  policy,  which  new  policy  required  the  pay- 
ment of  annual  interest  on  the  outstanding  notes  at  a  day  specified,  and 
provided  that  a  failure  to  pay  the  interest  on  or  before  the  day  specified 
therein  avoided  the  policy.  The  assumed  paid  interest  for  three  years 
but  paid  nothing  thereafter.  Defendant  having  become  insolvent,  a  re- 
ceiver of  its  assets  was  appointed,  to  whom  the  new  policy  was  presented 
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as  a  claim,  the  claimant  alleging  that  she  bad  no  actual  knowledge  that 
the  new  policy  contained  the  clause  ot  forfeiture.  Held,  that  conceding 
the  claimant,  after  having  accepted  and  retained  the'  new  policy  for  so 
long  a  time,  could  now  inaist  that  the  forfeiture  clause  was  inserted  with- 
out authority  (as  to  which  queers),  said  policy  conformed  to  the  agree- 
ment in  the  original  policy,  which  clearly  showed  the  intention,  in  case 
a  new  policy  was  issued,  to  impose  upon  the  assured  an  obligation  to 
pay  interest  annually  on  premium  notes  outstanding,  and  the  right  of 
the  company  to  insert  the  usual  provision  of  forfeiture  as  a  means  of 
enforcing  this  obligation  was  implied. 
Forfeiture  for  non-payment  of  premiums  called  for  by  a  policy  of  insur- 
ance is  a  proper  and  necessary  means  of  protecting  life  insurance  com- 
panies from  embarrassment. 

(Argued  October  19,  1886;  decided  November  23,  1886.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Conrt,  in  the  first  judicial  department,  made  May  13,  1886, 
which  affirmed  an  order  of  Special  Term,  sustaining  excep- 
tions to  a  referee's  report  and  dismissing  the  claim  of  Jane 
Wright,  appellant,  presented  to  the  receiver  of  the  defendant 
appointed  in  this  action. 

Defendant  issued  to  the  claimant  a  policy  of  insurance  upon 
the  life  of  her  husband  which  contained  a  clause  providing  for 
its  surrender  and  the  issuing  of  a  new  policy.  The  claim  was 
upon  a  new  policy  issued  in  pursuance  of  this  clause. 

The  original  policy  contained  a  provision  "  that  if  after  the 
receipt  by  the  company  of  two  or  more  annual  premiums,  the 
policy  should  cease  in  consequence  of  the  non-payment  of 
premiums,  the  company,  on  the  surrender  of  the  same,  will  issue 
a  new  policy  for  the  full  value  acquired  under  the  old  one, 
subject  to  any  notes  that  may  have  been  received  on  account 
of  premiums ;  that  is  to  say,  if  payments  for  two  years  have 
been  made,  it  will  issue  a  policy  for  two-tenths  of  the  sum 
originally  insured ;  if  for  three  years,  three-tenths ;  and  in  the 
same  proportion  for  any  number  of  payments,  without  subject- 
ing the  assured  to  any  subsequent  charge,  except  the  interest 
annually  on  all  premium  notes  remaining  unpaid  on  this 
policy.''  The  claimant  allowed  the  policy  to  lapse  after  pay- 
ing partly  in  cash  and  partly  in  notes  six  annual  premiums. 
SICKBU3  —  Vol.  LVIII.        61 
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Thereafter  she  surrendered  it,  and  the  company  issued  a  new 
policy  for  six-tenths  of  the  amount  of  the  original  policy,  which 
contained  a  recital  that  it  was  issued  in  consideration  of  the 
surrender  of  the  old  policy  and  of  the  representation  made  in 
the  application  therefor,  and  of  the  payment  of  interest  annu- 
ally, every  twenty-second  day  of  November,  on  all  notes  or 
credits  given  for  premiums  on  the  original  policy.  The  out- 
standing notes  or  credits  amounted  to  $1,620  and  were  charged 
against  the  policy. 

The  new  policy  also  contained  this  clause :  "  If  the  interest 
upon  said  notes  or  credits  shall  not  be  paid  on  or  before  the 
day  or  days  above  mentioned  for  the  payment  thereof  *  *  * 
then  and  in  every  such  case  the  company  shall  not  be  liable  to 
pay  the  sum  assured,  or  any  part  thereof,  and  said  policy  shall 
ceaee  and  be  null  and  void  without  notice  to  any  party  or 
parties  interested  herein."  The  claimant  paid  interest  on  the 
notes  for  three  years  after  the  new  policy  was  issued,  until 
1877,  and  then  ceased  to  pay  interest  and  made  no  further 
payments.  In  1882  the  company  became  insolvent  and  a 
receiver  was  appointed.  It  is  claimed  that  the  claimant  had 
no  actual  knowledge  that  the  new  policy  contained  the  clause 
of  forfeiture  above  quoted,  and  that  it  was  fraudulently  inserted 
by  the  company. 

John  B.  Oreen  for  appellant  All  that  is  printed  or  written 
on  the  face  of  it  and  on  the  back  of  it  are  parts  of  the  policy 
and  constitute  the  contract.  {Jennings  v.  Chen,  Co,  M.  Ins, 
Co,^  2  Den.  75 ;  Patch  v.  Phcenix  MuL  Life  Ins.  Go,^  M 
Vt.  481 ;  Douglass  v.  Knick.  Life  Ins,  Co,,  83  id.  492-503.) 
The  forfeiture  condition  was  inserted  in  the  policy  to  meet  the 
case  of  those  who,  after  payment  of  three  or  more  premiums, 
became  unable  or  for  some  cause  unwilling  to  continue  the  pay- 
ment of  premiums,  and  for  that  reason  permitted  the  policy 
to  lapse.  {Douglass  v.  KnicTc,  Life  Ins,  Co,^  supra.)  The  title, 
the  red  clause  and  penalty  clause  are  to  be  read  together ;  and 
so  read,  giving  due  effect  to  each,  they  are  harmonious. 
{Roily  V.  Met.  Life  Ins,  Co,,  17  N.  Y.  Week,  Dig.  342 ;  Fake 
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V.  Iijldy'8  £^r,  15  Wend.  76 ;  Cutter  v.  Mayor,  etc,,  92  id.  166; 
Hay  V.  Star  Fire  Ins.  Co,,  77  id.  235;  Cowles  v.  Cont  Life 
Ins.  Co.,  1  N.  E.  Eep'r.  247;  Bruce  v.  Oont.  Life  Ina.  Co.,  id. 
635  ;  Patch  v.  Phwnix  Mut.  Life  Ins.  Co.,  44  Vt.  481 ;  3 
Kg.  Ins.  777 ;  McMaster  v.  Ins.  Co.  of  North  America,  55 
N.  T.  222,  232 ;  S.  C,  3  Ins.  L.  J.  273 ;  Griffey  v.  N.  Y.  Cent. 
Ins.  Co.,  100  K  T.  417,  421,  424;  Union  Cent.  Life  Ins.  Co. 
V.  Poetter,  33  Ohio,  459,  462 ;  Helme  v.  PhUa.  Ins.  Co.,  61 
Penn.  St.  107 ]  S.C.,1  Big.  Ins.  685-8 ;  EuU  v.  I^or.  West. 
Mut.  Ins.  Co.,  39  Wis.  397 ;  S.  C,  5  Big.  Ins.  558,  563 ; 
McAllister  v.  iT.  K  Mut.  Life  Ins.  Co.,  101  Mass.  558  ;  Bliss 
on  Life  Ins.,  §  186  [2d  ed.],  292-293.)  The  policy  must  be 
interpreted  against  the  right  to  forfeit  it  for  non-payment  of 
interest,  also  because  the  assured  clearly  understood  it  to  be  a 
non-f orfeitable  policy,  and  the  company  just  as  clearly  under- 
stood, knew  that  it  was  and  intended  that  it  should  be  so  un- 
derstood. ( White  V.  Boyt,  73  N.  T.  505  ;  Barlow  v.  Scotty 
24  id.  40 ;  Thompson  v.  St.  Louis  Mut.  Life  Ins.  Co.,  52  Mo. 
469;  S.  C,  2  Ins.  Law  Jour.  422;  Bliss  on  Life  Ins.,  §  190 
[2d  ed.],  302 ;  Bruce  v.  Cont.  Life  Ins.  Co.,  1  N.  E.  Eep'r,  635.) 
This  interpretation  should  be  adopted  also  because  the  statutory 
policy  of  the  State  favors  non-forfeitable  life  insurance.  (Chap. 
341,  Laws  of  1876 ;  chap.  321,  Laws  of  1877;  chap.  347,  Laws 
of  1879.)  The  new  policy  issued  solely  in  compliance  with 
the  obligation  created  by  the  old  one,  and  as  the  old  policy  has 
never  been  released,  and  there  was  neither  a  consideration  for 
nor  an  assent  to  any  change  in  its  terms.  (Seyholt  v.  Zf.  T.y 
L.  E.  cfe  W.  R.  R,  Co.,  95  N.  Y.  562,  575;  Vanderbilt  v. 
Schreyer,  91  id.  392 ;  Baker  v.  Umon  Life  Ins.  Co.,  43  id. 
283 ;  Cole  v.  Knick.  Life  Ins.  Co.,  63  How.  Pr.  442 ;  OhdeY. 
iT.  W.  Mut.  Life  Ins.  Co.,  5  Big.  Ins.  145 ;  LitOe  v.  The 
Samie,  id.  137 ;  S.  C,  5  Ins.  L.  J.  149 ;  Montgomery  v.  Pho^- 
nix  Mut.  Life  Ins.  Co.,  8  id.  300.)  Equity  aflfords  relief  in 
such  cases  where  fraud  has  been  practiced  by  one  party  and 
the  other  acted  under  a  mistake.  {GriUespis  v.  Moon,  2  Johns. 
Ch.  585  ;  Wheeler  v.  Conn.  Mut.  Life  Ins.  Co.,  82  N.  T.  543 ; 
Bay  V.  Star  Fire  Ins.  Co.,  77  id.  235;  Brink  v.  Ilanover 
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Fire  Ins.  Go.^  80  id.  108,  113  ;  AUm  v.  Addington^  7  Wend. 
9 ;  &  C.  on  appeal,  11  id.  374;  Zabriskie  v.  Simth,  13  N.  T. 
322,  331 ;  Brcnon  v.  Montgomery ^  20  id.  287  ;  Devoe  v.  Brandt^ 
53  id.  462 ;  Wdlea  v.  Yates,  44  id.  525,  528,  531 ;  Barlaio  v. 
Scott,  24  id.  40,  42,  43 ;  MaUhevos  v.  TerwiUiger,  3  Barb.  50.) 
The  claimant  was  not  chargeable  with  laches.  {Albany  City  Sav. 
Inst.  V.  Burdick,  87  Barb.  40-48 ;  Blossom  v.  Dodd,  43  N.  Y. 
264;  Phomix  Fire  Ins.  Co.  v.  Greene,  1  Paige,  278,  280; 
Barlow  v.  Scott^  supra,  40,  44 ;  De  Peyster  v.  Hashrouck,  11 
N.  T.  582 ;  Hay  v.  Star  las.  Co.,  77  id.  235, 240-1 ;  BidweU  v. 
Astor  Mut.  Ins.  Co.,  16  id.  263  ;  Bartlett  v.  Judd,  21  id.  200.) 
To  uphold  this  paid-up  policy  the  old  policy  should  have  been 
canceled  and  the  new  one  understood  and  assented  to  bv  the 
assured.  {Atfy-GenH  v.  Gont.  Life  Im.  Co.,  91 N,  Y.  647, 648 ; 
St.  Louis  Mut.  Life  Ins.  Go.  v.  Grigshy,  10  Bush  [Ky.],  310; 
S.  a,  4  Big.  Ins.  633 ;  2  Cent.  L.  J.  123 ;  ffuU  v.  xV.  W. 
Mut.  Life  Ins.  Co.,  39  Wis.  397 ;  >8:  C,  5  Big.  Ins.  558.) 
A  forfeiture  clause  cannot  be  extended  beyond  its  exact  and 
literal  words.  {Sutt  v.  Oont.  Mut.  Life  Ins.  Co.,  2  West.  Rep'r, 
438;  Russam  v.  St.  Louis  Mut.  Ins.  Co.,  3  Cent.  L.  J.  275; 
S.  G,  5  Big.  Ins.  243;  Patch  v.  Phoanix  Mut.  Life  Ins. 
Co.,  34  Yt.  481 ;  3  Big.  777 ;  Bruce  v.  Gont.  Life  Ins.  Co., 
1  N.  E.  Rep'r,  635.) 

Leslie  W.  Russell  for  respondent.  A  provision  as  to  the 
payment  of  interest  on  premium  notes  and  avoiding  the  policy 
if  it  is  not  paid  is  valid  and  proper,  and,  in  the  absence  of 
fraud  or  some  special  equity,  the  court  will  not  and  may  not 
relieve  the  claimant  after  he  has  broken  his  contract.  {AUy.- 
Genl.  V.  Iforth  America  Life  Ins.  Co.,  82  N.  Y.  172,  189, 
190 ;  Roehner  v.  Enicherlocker  Life  Ins.  Co.,  63  id.  160, 164.) 
Courts  cannot  with  safety  vary  the  stipulation  of  the  parties  by 
introducing  equities  for  the  relief  of  the  insured  against  their 
own  negligence.  (iY.  T.  Life  Ins.  Co.  v.  Statham,  93  U.  S. 
24,  30.)  If  every  condition  in  an  insurance  policy  upon  which 
its  validity  is  made  to  depend  is  not  performed  its  invalidity 
may  be  ^sorted.     (82  N.  Y.  190 ;  Douglass  v.  Knickerbocker 
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Life  Ins.  Oo.^  83  id.  492.)  No  cause  for  the  reformation  of 
the  contract  is  shown.  {Paine  v.  Jones^  75  N.  Y.  593  ;  Bar- 
tholomew V.  Ins,  Co,^  64  id.  263 ;  Mead  v.  West  Ins,  Co.y  id. 
453.) 

Andrews,  J.  The  words  "  non-forfeiture  policy "  were 
conspicuously  printed  on  the  original  policy.  But  a  reference 
to  the  body  of  the  policy  shows  that  it  was  not  intended  to 
make  the  policy  non-f orfeitable  except  in  a  limited  sense.  The 
assured  was  not  relieved  from  the  obligation  to  pay  the  pre- 
mium annually  on  the  day  specified.  By  the  express  terms  of 
the  contract  an  omission  to  pay  the  premium  on  the  day  it 
became  due  avoided  the  policy.  But  if  at  the  time  of  such 
omission  he  had  paid  two  or  more  premiums,  the  company 
bound  itself  to  issue  a  new  policy  for  as  many  tenths  of  the 
original  insurance  as  there  had  been  premiums  paid.  This  was 
the  only  sense  in  which  the  original  policy  was  non-forfeitable. 
The  assured  would  not  lose  all  benefit  from  premiums  paid  if 
the  policy  should  become  void  by  an  omission  to  pay  subse- 
quent premiums.  An  omission  to  pay  the  premiums  when 
due  terminated  the  original  contract,  but  the  assured,  if  he  had 
paid  two  or  more  premiums,  would,  on  a  surrender  of  the 
policy,  be  entitled  to  the  substituted  contract  as  provided. 
In  case  of  a  breach  of  any  of  the  conditions  of  the  policy 
other  than  the  omission  to  pay  the  premiums  when  due,  the 
assured  was  in  no  way  protected  against  an  absolute  forfeiture 
of  the  policy.  It  is  claimed  that  the  insertion  in  the  new 
policy  of  the  clause  of  forfeiture  for  non-payment  of  interest 
annually  on  the  outstanding  premium  notes  given  for  pre- 
miums on  the  old  policy,  was  unauthorized  by  the  terms  of  the 
original  policy.  We  think  this  claim  is  not  well  founded. 
The  company  did  not  undertake  to  give  a  new  policy  free  from 
all  conditions.  It  was  expressly  provided  that  the  new  policy 
should  be  "  subject  to  any  notes  that  may  have  been  received 
on  account  of  premiums."  The  intention  to  impose  upon  the 
assured  in  case  a  new  policy  should  be  issued,  an  obligation  to 
pay  the  interest  aimually  on  premium  notes  outstanding,  is 


486      The  People  v.  Knickerbocker  Life  Ins.  Co.    [Nov., 

Opinion  of  the  Court,  per  Aitdrewb,  J. 

clearly  shown  by  the  further  provision  in  the  original  policy, 
that  the  assured  to  wHom  a  new  policy  should  be  issued,  was 
not  to  be  subjected  "  to  any  subsequent  charge,  except  the  in- 
terest annually  on  all  premium  notes  remaining  unpaid  on  this 
policy."  If  the  premiums  had  been  paid  in  cash  no  further 
payment  would  have  been  necessary.  If  paid  in  part  in  notes, 
only  the  annual  interest  thereon  would  be  required  to  be  paid, 
and  the  principal  would  remain  a  charge  on  the  policy,  to  be 
settled  on  the  final  liquidation.  It  is  true  that  the  original 
policy  did  not  provide  for  the  insertion  in  the  new  policy  of  a 
clause  of  forfeiture  for  non-payment  of  the  interest.  But  it 
was  made  forfeitable  on  the  non-payment  of  the  premiums  at 
the  day,  with  a  provision  for  a  substituted  contract,  and  it  was 
also  subject  to  forfeiture  for  breaches  of  other  conditions. 
Causes  of  forfeiture  were  contemplated.  The  new  contract 
was  to  be  made  subject  to  the  payment  by  the  assured  of  an- 
nual interest  on  the  outstanding  notes,  and  the  right  of  the 
company  to  insert  a  clause  of  forfeiture  as  a  means  of  enforc- 
ing this  obligation  and  of  protecting  the  company  against  the 
accumulation  of  unpaid  interest,  was,  we  think,  implied.  The 
successful  prosecution  of  the  business  of  life  insurance  requires 
prompt  payment  by  policy-holders  of  their  obligations.  "  It 
is  on  this  basis  that  they  are  enabled  to  offer  assurance  at  the 
favorable  rates  they  do.  Forfeiture  for  non-payment  is  a  nec- 
essary means  of  protecting  companies  from  embarrassment.'* 
(Bradley,  J.,iy;  JT.  Zi/elns.  Co.  v.  Statham,  93  U.  S.  24,  30.) 
The  policy  of  following  breaches  of  conditions  by  forfeiture 
was  indicated  in  the  original  policy,  and  the  fair  construction 
of  the  agreement  to  give  a  new  policy  subject  to  the  annual 
payment  of  interest  on  outstanding  notes,  authorized  the  in- 
sertion in  the  new  policy  of  the  usual  provision  of  forfeiture 
on  non-payment.  We  are  of  opinion  that  the  new  policy  con- 
formed to  the  agreement  in  the  original  policy,  and  it  is,  there- 
fore, unnecessary  to  determine  whether  the  claimant  could  be 
permitted,  after  having  accepted  the  policy  and  held  it  for 
years  without  objection,  to  now  insist  that  the  forfeiture  clause 
was  inserted  without  authority,  and  excuse   himself  on  the 


1886.]  The  People  v.  Buddensieck.  487 


Statement  of  case. 


ground  that  he  did  not  know  of  its  existence  until  after  the 
insolvency  of  the  company. 

The  cases  of  Cowles  v.  Continental  Life  Ins.  Co.^  decided 
by  the  Supreme  Court  of  New  Hampshire  (2  N.  E.  Eep'r,  247), 
and  of  Bruce  v.  Same  Company^  decided  by  the  Supreme 
Court  of  Vermont  (2  N.  E.  Eep'r,  635),  involved  the  construction 
of  clauses  in  original  policies  dissimilar  to  those  in  question.  The 
clauses  considered  in  those  cases,  so  far  as  the  reports  show, 
did  not  provide  that  the  new  policy  should  be  subject  to  the 
payment  by  the  assured  of  annual  interest  on  the  outstanding 
notes. 

The  order  should  be  aflSrmed. 

All  concur. 

Order  affirmed. 
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The  People  of  the  State  of  New  Tobk,  Respondent,  v.       i^^  809| 
Charles  A.  Buddensieck,  Appellant. 

An  indictment  under  the  Penal  Ckxle  (§g  193,  195)  for  manslaughter  in  the 
second  degree  charged  in  Bubstance  that  the  accased,  *' on  divers  days 
and  times/'  up  to  a  day  specified,  "  was  guilty  of  certain  culpable  negli- 
gence, acts  and  omissions,"  in  the  selection  and  use  of  poor  and  insuf- 
ficient materials  for  and  in  the  construction  of  a  certain  building  he  was 
erecting  in  the  city  of  New  York,  which  acts  and  omissions  were  spe- 
cifically set  forth,  in  consequence  of  which  the  building  fell  to  the  ground, 
caasing  the  death  of  one  W.,  who  was  in  the  building  at  the  time  of  its 
fall.  HeUd^  upon  motion  in  arrest  of  judgment,  that  the  averments 
brought  the  case  within  the  provisions  of  said  Code,  and  the  indictment 
was  in  substantial  compliance  with  the  requirements  ^of  the  Code  of 
Criminal  Procedure  (§§  284,  285). 

Upon  a  motion  in  arrest  of  judgment,  under  the  Code  of  Criminal  Proced. 
ure  (^  831,  467),  only  two  objections  are  available :  (1)  "to  the  jurisdic- 
tion of  the  court  over  the  subject  of  the  indictment;"  (2)  "that  the 
facts  stated  do  not  constitute  a  crime.  '* 

A  juror  challenged  testified  in  substance  that  he  had  formed  no  opinion  as 
to  the  guilt  or  innocence  of  the  defendant,  but  was  of  opinion  from  what 
he  had  heard  that  the  catastrophe  was  the  result  of  culpable  negligence 
on  the  part  of  some  one,  and  it  would  require  evidence  to  remove  the 
impression.  Another  juror  testified  that  he  had  formed  an  opinion  from 
reading  the  papers  as  to  the  guilt  or  innocence  of  the  defendant,  which 
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would  require  evidence  to  remove.  Each  of  them  also  testified  that  he 
could  go  into  the  jury-box  and  render  an  impartial  verdict  upon  the  evi. 
denoe  submitted  without  being  influenced  by  the  opinion  or  impression 
so  formed.    Heldy  that  the  challenges  were  properly  overruled. 

After  D.  O.,  an  inspector  of  buildings  for  the  fire  department,  had  testified 
as  to  the  condition  of  the  fallen  wall  of  the  building,  its  want  of  solidity, 
the  materials  of  which  it  was  constructed,  and,  among  other  things,  that 
the  mortar  used  was  of  poor  and  inferior  quality,  being  chiefly  composed 
of  loam  instead  of  sand,  he  was  allowed  to  produce  in  evidence  speci- 
mens of  mortar  and  of  mortar  and  brick  taken  from  the  ruins  and  a 
specimen  from  another  building  of  brick  and  mortar  properly  prepared. 
Held  no  error. 

On  the  cross-examination  of  said  witness  he  proved  certain  reports  made 
by  the  official  examiners,  to  the  effect  that  the  buildings  iu  question  were 
unsafe,  which  reports  were  offered  in  evidence  by  defendant.  Upon 
re -direct  examination  the  prosecution  offered  in  evidence  certain  other  re- 
ports subsequently  made  concerning  the  same  buildings.  Before  they 
were  received  defendant's  counsel  was  permitted  to  examine  the  witness, 
and  upon  such  examination  the  general  contents  of  the  reports  were 
shown.  This,  and  a  condition  of  the  buildings  substantially  as  stated 
therein,  was  also  disclosed  by  parol  evidence  on  examinations  by  defend- 
ant's counsel,  or  by  the  district  attorney  in  answer  or  explanation  of  that 
so  obtained.  Hddy  that  the  admission  of  the  reports  in  evidence  was  not 
a  ground  of  reversal,  as  it  could  in  no  respect  have  tended  to  defendant's 
prejudice.    (Code  of  Grim.  Pro.,  g  542.) 

The  prosecution  offered  in  evidence  a  photograph  of  a  part  of  the  ruins 
taken  during  the  trial.  It  was  proved  that  the  part  represented  was  in 
the  same  condition  as  when  seen  by  the  witness  a  few  days  after  the  acci- 
dent ;  also,  that  the  photograph  accurately  represented  the  scene.  Hdd^ 
that  the  photograph  was  admissible  and  properly  received  in  evidence. 

Also  liddt  that  while  the  court,  in  its  discretion,  might  have  allowed  the 
jury  to  visit  and  view  the  premises,  its  refusal  to  do  so  at  the  request  of 
the  defendant's  counsel  was  not  error. 

A  stipulation  by  counsel  in  a  criminal  trial  that  a  general  exception  to  a 
charge  shall  give  the  defendant  the  benefit  of  a  particular  exception  is 
unavailable. 

(Argued  October  20,  1886  ;  decided  November  23,  1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  May  27,  1886,  which  affirmed  a  judgment  of  the  Court 
of  General  Sessions  of  the  county  of  New  York,  entered  upon 
a  verdict  convicting  the  defendant  of  the  crime  of  manslaugh- 
ter in  the  second  degree. 
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The  following  is  a  copy  of  the  body  of  the  indictment : 
"  Heretofore  and  prior  to  the  thirteenth  day  of  April,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  eighty- 
five,  the  said  Charles  A.  Buddensieck  and  Charles  Franck,  each 
late  of  the  city  and  county  of  New  York  aforesaid,  did  erect 
and  construct  and  cause  and  procure,  to  be  erected  and  con- 
structed, and  did  act  and  assist  and  were  concerned  in  the 
erection  and  construction  of  a  certain  building  within  the  said 
city  and  county,  the  same  being  designed  and  intended  to  be 
used  and  occupied  upon  its  completion  by  human  beings  for 
dwelling'purposes,  the  said  Charles  A.  Buddensieck  and  Charles 
Franck,  at  the  time  of  the  erecting  and  constructing  of  the  said 
building,  having  the  entire  care,  charge  and  control  and  super- 
vision of  the  same.  And  the  said  Charles  A.  Buddensieck  and 
Charles  Franck,  so  having  the  entire  care,  charge,  control  and 
supervision  of  the  constructing  and  erecting  of  the  said  build- 
ing, it  thereupon  became  and  was  their  duty,  at  the  time  of 
such  erection  and  construction,  and  until  the  said  building 
should  be  completed,  to  cause  the  walls  thereof  to  be  properly 
bonded  and  solidly  put  together,  and  to  be  built  to  a  line,  and 
be  carried  up  plumb  and  straight  with  close  joints ;  and  to 
cause  all  joints  in  the  said  walls  to  be  well  filled  with  mortar  of 
good  quality ;  and  to  cause  mortar  of  good  quality  to  be  used 
in  the  construction  of  the  said  walls,  in  order  that  the  same 
should  be  properly  and  solidly  put  together ;  and  to  cause 
bricks,  stones,  iron  work,  planks,  timbers,  beams,  boards  and 
materials,  of  good  quality  and  of  sufficient  strength,  to  be  used 
in  the  construction  of  the  said  building ;  and  to  prevent  from 
being  used  in  such  construction  any  bricks,  stones,  iron  work, 
planks,  timbers,  beams,  boards  or  other  materials  which  were 
not  of  good  quahty  and  of  sufficient  strength ;  and  to  use  and 
exercise  every  Ciire  and  precaution  in  their  power  to  render  the 
said  building  and  every  part  thereof  safe  and  secure,  as  well 
during  its  construction  as  upon  the  completion  of  the  same. 

"And  the  said  Charles  A.  Buddensieck  and  Charles  Franck, 
well  knowing  the  premises,  but  being  wholly  unmindful  and 
neglectful  of  their  duty  in  that  behalf,  at  the  time  of  the  erec- 
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tion  and  construction  of  the  said  building,  and  on  divers  days 
and  times  up  to  the  said  thirteenth  day  of  April,  in  the 
aforesaid,  at  the  city  and  county  aforesaid,  did  feloniously  and 
willfully  neglect  and  omit  to  cause  the  walls  of  the  said  build- 
ing to  be  properly  bonded  and  solidly  put  together  and  to  be 
built  to  a  line  and  carried  up  plumb  and  straight  with  close 
joints ;  and  did  then  and  there  willfully  and  feloniously  neglect 
and  omit  to  cause  the  joints  in  the  said  walls  to  be  well  filled 
with  mortar  of  good  quality ;  and  did  then  and  there  willfully 
and  feloniously  neglect  and  omit  to  cause  proper  mortar  to  be 
used  in  the  construction  of  the  said  walls  ;  and  did  then  and 
there  willfully  and  feloniously  neglect  and  omit  to  cause  bricks, 
stones,  iron  work,  planks,  timbers,  beams,  boards  and  materials 
of  good  quality  and  of  sufficient  strength  to  be  used  in  the 
construction  of  the  said  building  ;  and  did  then  and  there  will- 
fully and  feloniously  neglect  and  omit  to  prevent  from  being 
used  in  such  construction  divers  bricks,  stones,  iron  work, 
planks,  timbers,  beams,  boards  and  other  materials  whicli  were 
not  of  good  quality  nor  of  sufficient  strength ;  and  did  then 
and  there  willfully  and  feloniously  neglect  and  omit  to  use  and 
exercise  every  care  and  precaution  in  their  power  to  render  the 
said  building  and  every  part  thereof  safe  and  secure  during  its 
construction  and  upon  the  completion  thereof ;  and  the  said 
Charles  A.  Buddensieck  and  Charles  Franck,  on  the  days  and 
times  aforesaid,  at  the  city  and  county  aforesaid,  did  then  and 
there  willfully  and  feloniously  cause,  suffer  and  permit  the 
walls  of  the  said  building  to  be  improperly  bonded  and  loosely 
and  flimsOy  put  together ;  and  did  then  and  there  willfully  and 
feloniously  cause,  suffer  and  permit  mortar  of  a  grossly  poor 
and  inferior  quality,  and  mortar  chiefly  composed  of  loam  to 
be  used  in  the  construction  of  the  said  walls ;  and  did  then  and 
there  willfully  and  feloniously  cause,  suffer  and  permit  divers 
bricks,  stones,  planks,  beams,  timbers,  iron  work  and  other 
materials  of  poor  quality  and  insufficient  strength  to  be  used 
in  the  construction  of  the  said  building. 

"  In  consequence  of  which  said  most  culpable  negligeooe, 
acts  and  omissions  on  the  part  of  them,  the  said  Charles  A. 
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Buddensieck  and  Charles  Franck,  the  said  building  afterward, 
to-wit,  on  the  said  thirteenth  day  of  April,  in  the  year  afore- 
said, did  fall  to  the  ground  there.  And  the  said  Charles  A. 
Buddensieck  and  Charles  Franck,  by  the  falling  of  the  said 
building  in  manner  aforesaid,  on  the  day  and  in  the  year  afore- 
said, at  the  city  and  county  aforesaid,  with  force  and  arms,  in 
and  upon  the  body  of  one  Louis  Walters,  in  the  peace  of  the 
people  of  the  State  of  New  York,  then  and  there  being  in 
the  said  building  before  and  at  the  time  of  the  falling  of  the 
same,  willfully  and  feloniously  did  make  an  assault,  and  him, 
the  said  Louis  Walters,  down  upon  and  against  the  bricks, 
stones,  planks,  timbers,  beams,  iron  work  and  other  component 
parts  of  the  said  building,  did  then  and  there,  with  great  force 
and  violence,  willfully  and  feloniously  cast  and  throw,  thereby 
giving  unto  him,  the  said  Louis  Walters,  then  and  there,  in 
and  upon  the  head,  neck,  breast,  belly,  back,  sides  and  other 
parts  of  the  body  of  him,  the  said  Louis  Walters,  divers  mortal 
brnises  and  contusions,  of  which  said  mortal  bruises  and  con- 
tusions he,  the  said  Louis  Walters,  from  the  said  thirteenth 
day  of  April,  in  the  year  aforesaid,  until  the  fourteenth  day  of 
April,  in  the  same  year  aforesaid,  at  the  city  and  county  afore- 
said, did  languish,  and  languishing  did  live,  on  which  said 
fourteenth  day  of  April,  in  the  year  aforesaid,  the  said  Louis 
Walters,  at  the  city  and  county  aforesaid,  of  the  said  mortal 
bruises  and  contusions  died." 

The  facts  material  to  the  questions  discussed  are  stated  in 
the  opinion. 

WHMcmi  I\  Howe  ior  appellant.  As  the  indictment  charges 
the  defendant  with  a  crime,  in  more  than  one  form,  it  is  against 
the  positive  enactment  of  the  Code,  and  hence  the  motion  in 
arrest  of  judgment  was  well  .founded.  (Code  of  Crim.  Pro., 
§§  278,  323,  467.)  An  indictment  must  allege  the  place  where 
the  offense  was  committed,  with  such  directness  that  the  ju(^- 
ment  thereon  rendered  may  be  pleaded  in  bar  to  any  second 
indictment  for  same  offense.  {State  v.  CoUouji:  Fost.  [N.  H.J 
142 ;  McBnde  v.  Sta;U^  10  Humph.  615.)    When  an  aver- 
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ment  as  to  time  and  place  is  uncertain  the  indictment  is  bad. 
{Jane  v.  State^  13  Mo.  61 ;  People  v.  Stocking^  50  Barb.  573 ; 
State  V.  Munson,  40  Conn.  475;  2  Green's  Cr.  493; 
Cowlei/  V.  People,  83  N.  T.  464 ;  State  v.  IngcMa,  59  N.  H. 
88  ;  State  v.  Must,  2  ^ackf.  195.)  In  criminal  pleadings  there 
can  be  no  joinder  of  separate  and  distinct  offenses  in  one  and  the 
same  count.  (Code  of  Orim.  Pro.,  §  279 ;  Roaekrans  v.  People^ 
5  N.  Y.  Sup.  467 ;  Harris  v.  People,  6  id.  206  ;  State  v.  Mis^m- 
ger,  58  N.  H.  348 ;  State  v.  Sherburne,  id.  159 ;  State  r.  Parror 
more,  id.  273,  275 ;  State  v.  Adaina,  id.  568 ;  StaU  v.  Weils,  89 
Ind.  286.)  An  indictment  which,  upon  its  face,  charges  several 
defendants  with  several  offenses  committed  by  them  independ- 
ently of  each  other  (some  of  which  were  committed  by  some 
of  the  defendants  at  one  time  and  some  by  others  of  the  de- 
fendants at  a  different  time)  is  fatally  defective.  {EUioi  v 
State,  26  Ala.  78 . )  The  exception  to  the  ruling  of  the  court 
on  the  defendant's  challenge  to  the  juror  Bloom  is  well  taken. 
{People  V.  Greenfield,  74  N.  Y.  277 ;  Balho  v.  People,  80  id. 
484,  495 ;  People  v.  Bodine,  1  Den.  281,  307;  May  v.  Elam, 
27  Iowa,  365;  People  v.  Caa^,  96  K  Y.  115;  Pimple  v. 
Tyrrea,  3  N.  Y.  Cr.  142 ;  Gold  Min.  Co.  v.  Nat.  Bk.,  96 
N.  Y.  640 ;  Rogers  v.  Rogers,  14  Wend.  132  ;  Jackson  v. 
Commonwealth,  23  Gratt.  [Va.]  919  ;  Freema/n  v.  People,  4 
Den.  9 ;  Lowenberg  v.  People,  5  Park  Cr.  419 ;  Sanchez  v. 
People,  22  N.  Y.  147;  Scrantm  v.  Stewart,  52  Ind.  68; 
Lycoming  F.  Ins.  Co.  v.  Ward,  90  111.  345;  Smith  v. 
Barnes,  3  Scam.  76 ;  Union  Gold  Min.  Co.  v.  Rocky 
Ml  Nat.  Bk.,  2  Col.  565,  567;  Conway  v.  Clinton,  1 
Utah,  215;  Maretzek  v.  CaiddweU,  5  Rob.  660;  S.  C, 
2  Abb.  Pr.  [N".  S.]  407;  Smith  v.  Flcyyd,  18  Barb.  522 ;  Free^ 
man  v.  People,  4  Den.  35.)  The  court  erred  in  overruling  the 
challenge  to  the  juror  WeD,  who  had  an  opinion  as  to  the  de- 
fendant's guilt  which  he  would  require  evidence  to  remove,  but 
said  he  could,  he  believed,  render  an  impartial  verdict.  {Olive 
V.  State,  11  Neb.  1;  People  v.  Casey,  96  N.  Y.  115.)  The 
admission  in  evidence  of  the  specimen  of  brick  and  mortar  exhib- 
ited to  the  jury  by  the  witness  D'Oench  was  error.     {Pecfple  v. 


1886.]  The  People  v.  Buddbnsibck.  493 


Statement  of  case. 


MiUer,  32  Hun,  209,  213  ;  96  N.  Y.  408;  Kelsey  v.  Michu 
gan  Cent.  R.   R.  Co,j  28  Hun,  460 ;   Walworth  v.  Barron^  54 
Vt.   677 ;    Odiome  v.  Winkle^,   2  Gall.  51 ;  Teach  v.   City 
of  Utiea,  10  Hun,  477;  People'v.  Carney,  29  id.  47;  Petrte 
V.  Howe,  4  Thomp.  &  0.  85 ;  Seigel  v.  Z&tois,  54  N.  Y.  651 
Goiiffe  V.  Roberts,  53  id.  619 ;  Dolan  v.  JEtna  Ins.  Co.,  2: 
Hun,   396 ;  Blxmchard  v.   iT.  J.  Stmbt.  Co.,  59  N.  Y.  292 
Color  Printing  AtthmH  Co.  v.  Brown,  37  Sup.  433 ;  Laws 
of  1880,  chap.  1,  §  36 ;  Peck  v.   CaUaghan,  95  N.  Y.  73 
MUla  Y.  Loomie,  75  id.  286,  288,  292;  Van  Wyck  v.  Mcin- 
tosh, 14  id.  439  ;  Randolph  v.  Zoicghlin,  48  id.  456  ;  Dvbois 
y.  Baker,  30  id.  355,  361 ;  Moore  v.  V.  S.,  91  U.  S.  270  ;  Doe 
V.  Newton,  5  Adol.  &  Ellis,  514 ;  Doe  v.  Suchermore,  id.  703  ; 
Jackson  v.  PhiUips,  9  Cow.  94,  112 ;  Laws  of  1880,  chap. 
36.)    The  witness,  whatever  his  qualification  as  an  expert  upon 
the  subject  in  general,  had  not  sufficient  knowledge  of  the  ixn* 
mediate  subject-matter  of  the  comparison  to  qualify  himself 
to  testify  as  an  expert  and  express  an  opinion  thereon.     {Peo- 
ple V.  Luke,  12  N.  Y.  358;  Carpenter  v.  Blake,  2  Lans.  206  ; 
Reynolds  v.  Robhhson,  64  N.  Y.  589 ;  Ouiterman  v.  Liverpool, 
etc..  Steamship  Co.,  83  id.  358 ;  Allison  v.  Schuyler,  9  Daly,  365 ; 
Doe  V.  Suchermore,  5  Adol.  &  Ellis,  703 ;  Hynes  v.  McDermott, 
82  N.  Y.  41,  48 ;  Stranger  v.  Searle,  1  Esp.  14 ;  Fitzwalter 
Peerage  Case,  10  Clark  &  F.  193 ;  Tome  v.  Parkersburg  R. 
R.    Co.,   39   Md.    36.)      The  admission  in  eyidence  of  the 
"weekly  reports"  of  the  condition  of  the  buildings  and  the 
testimony  of  the  witness  D'  Oench  in  regard  to  them  was  also 
error.     {Swift  v.  State,  89  N".  Y.  52 ;  Brennan  v.  Mayor,  etc., 
62  id.  365,  369 ;  Erwin  v.  Neversink  Steamhoat  Co.,  88  id. 
184-192.)     When  objection  to  the  competency  of   evidence 
arises  upoi^  an  examination,  the  objector  has  a  right  to  inter- 
pose with  a  cross-examination  upon  the  facts  material  to  the 
question  of   competency.      {First  Nat.   Bk.'  of  Boston   v. 
Wirebach,  14  Rep'r,  606;  Morris  v.  Worden,  54  Md.  233; 
TrusseU  v.  Scarlett,  18  Fed.  Rep'r,  note,  217 ;  Abbott's  Trial 
Brief,  55,  56;  Comm.  v.  Howe,  9  Gray,  110.)     Error  in  the 
admission  of  illegal  evidence  cannot  be  disregarded,  since  it 
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cannot  be  shown  that  the  jury  disregarded  the  illegal  evidence 
admitted.  {Boland  v.  People^  19  Hun,  80;  Zanibert  v. 
People,  76  N.  Y.  220,  239;  6  Abb.  N.  C.  181,  192;  Petrie 
V.  Howey  4  Thomp.  &  C.  85 ;  Foote  v.  Beecher,  78  N.  T.  155, 
158;  N,  T.  OuarantyyetCy  Co.  v.  Gleasouy  id.  503,  514,  515; 
Baird  v.  GiOetty  47  id.  186 ;  Bet2  v.  Davis,  13  Weekly  Dig. 
547 ;  Ariderson  v.  Rome,  W.  cfe  (?.  B,  B.  Go,,  54  N.  T.  334  ; 
Ayres  v.  TFaiJ^  ComWa  of  Bingliamton,  22  Hun,  297 ;  TFar- 
injr  V.  U.  S.  Tel.  Co.,  4  Daly,  233 ;  Vandevoort  v.  Govld,  36 
N.  T.  639 ;  People  v.  Gonzalez,  35  id.  49 ;  Coleman  v. 
P^/?^(?,  58  id.  555 ;  1  Hun,  596 ;  Bay  v.  Smith,  2  id.  597.) 
The  admission  in  evidence  of  the  photographs  taken  by  the 
witness  Chandler  against  defendant's  objection  was  error. 
(Code  Crim.  Pro.,  §  411 ;  Taylor  Will  Case,  10  Abb.  Pr.  [N. 
S.]  300,  318 ;  JETynes  v.  MoDermoU,  82 IST.  T.  41,  50 ;  Cowley 
V.  People,  83  id.  464,  478 ;  Marcey  v.  Barnes,  16  Gray,  161  ; 
Cozzens  v.  Higgins,  1  Abb.  Ct.  App.  Dec.  451.) 

DeLcmcey  NicoU  for  respondent.  The  challenges  for  actnat 
bias  to  the  jurors  Bloom,  Meyer  and  Weil  respectively  were 
properly  overruled.  {Hagadorn  v.  Com.  Mut.  Life  Ins.  Co., 
22  Hun,  249;  Bowenberg  v.  People,  27  K  Y.  336;  Drew  v. 
McDevitt,  31  Ohio,  139 ;  Carpenter  v.  People,  4  N.  Y.  Cr.  L. 
39 ;  People  v.  Casey,  96  N.  Y.  115  ;  People  v.  Crowley,  4  N. 
Y.  Cr.  168;  People  v.  Carpenter,  id.  177.)  The  opinions 
of  the  witness  Adams,  an  expert  house-mover  and  shorer,  as 
to  what  was  or  was  not  a  wise  precaution  under  the  circum- 
stances, especially  when  brought  out  on  his  cross-examination^ 
or  on  exammation  by  the  court,  were  rightly  received.  (Law- 
son's  Expert  and  Opinion,  chap.  4,  p.  507.)  The  admission  in 
evidence  and  exhibition  to  the  jury  of  a  piece  of  brick  and 
mortar,  which  this  expert  witness  D'Oench  claimed  to  be  good 
brick  and  mortar  was  not  error.  (1  Greenl.  Ev.,  §§  22,  52, 
note  a;  Stephens'  Dig.,  art.  50  [Chase's  ed.],  107;  Peck  v. 
HaUahan,  95  N.  Y.  74 ;  Scattergood  v.  Wood,  79  id.  263 ; 
Eidt  V.  Cutler,  127  Mass.  522  ;  Booth  v  Cleoeland  MUl  Co., 
74  N".  Y.  15.)    The  cross-examination  must  be  limited  to  the 
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matters  stated  in  the  examination  in  chief.  (People  v.  Oyer 
and  Termdner,  83  N.  T.  436.)  The  introduction  by  one  party 
of  part  of  the  evidence  upon  which  a  conclusion  of  a  witness 
rests,  as  part  of  a  series  of  writings  relating  to  the  same  sub- 
ject, entitles  the  other  party  to  give  in  evidence  so  much  of  the 
remainder  as  tends  to  explain  or  to  qualify,  to  rebut  or  to  de- 
stroy the  part  which  has  been  received.  (Phil.  Ev.  [4th  Am. 
ed.  from  10th  Eng.  ed.]  416;  Prince  v.  ZamOy  7  Ad.  &  EL 
627 ;  Bouse  v.  Whitehead^  25  N.  Y.  170 ;  OUd&rsleeve  v. 
Landon,  73  id.  609;  Gh^aUan  v.  Met.  Z.  Ins.  Go.,  92  id.  274.) 
An  error  which  could  not  have  prejudiced  the  defendant  is  not 
aground  for  reversal.  (HorrJmclde  v.  Stafford,  111  U.  S. 
389 ;  Lancaster  v.  GoUiThs,  115  id.  222 ;  Code  of  Grim.  Pro., 
§  542.)  The  photographs  of  part  of  one  of  the  walls,  showing 
a  great  crack  therein  from  different  points  of  view,  were  com- 
petent. (Cowley  V.  People,  83  N.  T.  476.)  Indictable  omis- 
sions are  omissions  constituting  defects  in  the  performance  of 
duties  which  have  been  undertaken,  and  omissions  to  discharge 
specific  duty  assumed  or  imposed  by  law.  (Whart.  Crim.  Law, 
§§  127,  131;  Rex  v.  Lowe,  4  Cox's  0.  O.  449;  1  Whart. 
Crim.  Law  [9th  ed.],  §  337;  Bish.  Crim.  Law,  §  659 ;  Penal 
Code,  §  718 ;  Stevens'  Hist.  Crim.  Law,  123 ;  People  v.  Melius^ 
1  N.  T.  Cr.  39.)  A  person  who  engages  men  and  employ- 
ment is  estopped  from  pleading  his  lack  of  skill  therein  as  an 
excuse  for  his  negligence.  He  is  held  to  the  same  accounta- 
bility if  he  assumes  the  employment  as  the  most  skillful  of  his 
class.  (Whart.  Crim.  Law,  §  362.)  The  jury  have  no  right  in 
determining  upon  the  verdict  to  be  influenced  by  the  punish- 
ment which  the  law  imposes  for  the  commission  of  a  crime. 
(  ^Yilson  V.  People,  4  Park.  633 ;  Wood  v.  People,  1  Hun, 
381.)  The  motion  to  arrest  the  judgment  was  properly  denied. 
(Code,  §  284,  subd.  4;  Code  of  Crim.  Pro.,  §§  467,  331.)  The 
facts  stated  in  the  indictment  constitute  the  crime  of  manslaugh- 
ter. (Penal  Code,  §§  193,  195.)  They  were  well  pleaded* 
(Code  of  Crim.  Pro.,  §§  284,  280,  276,  275,  273 ;  Cowley  v. 
People,  83  N.  Y.  476.) 
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Danfobth,  J.  The  appellant  draws  in  question  (1)  the 
sufficiency  of  the  indictment ;  (2)  the  competency  of  jurors ; 
(3)  the  rulings  of  the  learned  recorder  upon  questions  of  evi- 
dence ;  (4)  his  charge  and  his  refusals  to  charge  as  requested 
by  the  prisoners'  counsel,  and  he  does  so  upon  propositions 
which  appear  to  have  been  presented  to  the  learned  judges  at 
General  Term,  and  by  them  so  fully  considered  and  answered 
aj9  to  make  it  apparent  that  a  different  result  would  have  been 
little  better  than  a  miscarriage  of  justice. 

The  indictment  is  under  title  9,  chapter  2,  section  193,  sub- 
division 3,  and  section  195  of  the  Penal  Code,  and  in  substance 
charges  "  that  the  prisoner  by  certain  culpable  negligence,  acts 
and  omissions  "in  the  selection  and  use  of  materials  for  and  in 
the  construction  of  a  certain  building  which  he  was  erecting  in 
the  city  and  county  of  New  York,  and  which  acts  are  specified, 
killed  and  occasioned  the  death  of  one  Walters.  One  crime  only 
is  alleged  —  manslaughter  in  the  second  degree.  Both  sections 
of  the  Code  above  referred  to  define  a  number  of  unlawful  acts, 
including  those  set  out  in  the  indictment,  as  constituting  that 
crime.  The  case  comes  within  those  sections,  and  the  form  of 
the  indictment  is  in  substantial,  if  not  literal  compliance  with 
the  provisions  of  section  284  of  the  Code  of  Criminal  Pro- 
cedure. Neither  time,  place  nor  circumstance  was  omitted. 
The  time  was  stated  to  be  the  thirteenth  of  April  and  days  prior 
thereto  during  the  erection  of  the  buildings,  the  place  within 
the  jurisdiction  of  the  court,  and  the  circumstances  those 
enumerated  in  the  statute  as  constituting  the  offense.  We 
discover  no  imperfection,  therefore,  in  it,  either  in  form  or  sub- 
stance, and  those  alleged  against  it  by  the  appellant,  if  not 
wholly  unfounded,  do  in  no  respect  tend  to  his  prejudice  so  far 
as  substantial  rights  upon  the  merits  are  concerned,  and  hence 
they  cannot  affect  either  the  indictment  or  judgment.  (Code 
of  Crim.  Pro.,  §  285.)  It  follows  that  the  trial  court  did 
not  err  in  denying  the  defendant's  motion  in  arrest  of  judg- 
ment. Upon  such  a  motion  only  two  objections  are  available : 
(1)  To  the  jurisdiction  of  the  court  over  the  subject  of  the 
.indictment;   (2)    that  the  facts  stated  do   not  constitute  a 
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crime.  (Code,  of  Crim  Pro.,  §§  467,  331.)  The  first 
was  not  presented  to  the  trial  court,  nor  axe  either  now  relief 
npon.     The  other  objections  are  unimportant  on  such  a  motion. 

It  [is  next  argued  that  the  trial  court  erred  in  overruUng 
the  Challenges  to  three  jurors  :  (1)  John  Bloom,  on  exam- 
ination by  the  district  attorney,  testified  that  he  knew  of  no 
reason  why,  if  sworn  upon  the  jury,  he  could  not  render  an 
impartial  verdict  upon  the  evidence,  and  in  answer  to  the 
prisoner's  counsel  he  said  that  he  had  read  in  the  newspapers 
about  the  occurrence  in  question,  but  had  formed  no  opinion 
as  to  the  guilt  or  innocence  of  the  prisoner ;  that  his  mind  was 
free  from  any  impression  in  regard  thereto,  or  the  charge  con- 
tained in  the  indictment,  but  was  of  the  opinion,  from  what  he 
had  read,  that  the  catastrophe  was  the  result  of  culpable  neg- 
ligence on  the  part  of  some  one,  and  that  it  would  require 
evidence  to  remove  the  impression;  (2)  the  condition  of 
Myer's  mind  was  disclosed  in  substantially  the  same  way, 
while  (3)  Weil  said  that  from  reading  the  papers  he  had 
formed  an  opinion  as  to  the  guilt  or  innocence  of  the  defend- 
ant, which  would  require  evidence  to  remove.  The  challenge 
was  upon  the  ground  of  actual  bias  existing  in  the  minds  of 
those  proposed  jurors,  but  each  also  testified  in  substance  that 
he  could  nevertheless  go  into  the  jury  box  and  render  an 
impartial  verdict  upon  the  evidence  submitted  from  the  wit- 
ness stand,  without  being  influenced  by  the  opinion  or  impres- 
sion derived  or  formed  from  what  he  had  read.  There 
remained,  therefore,  no  sufficient  ground  of  challenge,  or  reason 
why  the  trial  court  could  not,  in  the  exercise  of  a  sound  discre- 
tion, determine  that  these  several  persons  could  try  the  issue 
impartially  and  without  prejudice  to  the  substantial  rights  of 
the  party  challenging.  They  were,  therefore,  competent  within 
the  letter  of  the  Code  of  Criminal  Procedure  relating  to  such 
questions,  and  the  defendant's  objections  were  properly  over- 
ruled. {People  V.  Otto,  101  N.  Y.  690 ;  People  v.  Crowley, 
102  id.  234 ;  People  v.  Oocenter,  id.  238.) 

There  are  many  exceptions  to  evidence :  The  first  noticed  by 
the  appellant  relates  to  the  admission  in  evidence  of  a  piece  of 
SiCKELS  — Vol.  LVIII.        63 


498  The  People  v.  BuDDBNSiKCK.  [Nov., 

Opinion  of  the  Court,  per  Daiifobth,  J. 

brick  and  mortar  produced  by  the  witness  D'Oench.  He  was 
inspector  of  buildings  for  the  fire  department,  and  testified  as 
to  the  condition  of  the  fallen  wall,  its  want  of  solidity,  the 
materials  of  which  it  had  been  constructed,  and  among  other 
things  produced  in  evidence  specimens  of  the  mortar  taken 
from  the  buildings,  some  of  it  from  between  two  brieksy  part 
of  the  fallen  walls.  The  case  of  the  people  turned  in  part 
upon  the  inferior  quality  of  the  materials,  and  any  thing  to 
show  how  they  in  fact  differed  in  their  characteristics  from 
good,  sufficient  and  suitable  substances  in  general  and  approved 
use  for  like  purposes,  was  competent.  That  the  mortar  in  fact 
used  by  the  defendant  in  the  construction  of  the  walls  was  of 
"  a  poor  and  inferior  quality,  and  chiefly  composed  of  loam," 
was  a  distinct  and  important  allegation.  That  it  is  the  admix- 
ture of  clear  grit,  sharp  sand  with  lime,  which  gives  it  the 
character  of  cement,  was  proven.  That  the  last  is  binding, 
while  the  other  is  not ;  that  bricks  laid  with  mortar  of  lime 
and  sand  will  resist  the  influence  of  the  rain,  while  a  compoei* 
tion  of  lime  and  loam  will  be  washed  out,  was  established,  so  far 
as  it  could  be,  by  opinion  and  the  result  of  observation  and  ex- 
perience. The  testimony  came  from  one  qualified  to  speak  upon 
that  subject ;  but  the  conditions  illustrated  by  the  various  speci- 
mens of  mortar  and  mortar  and  bricks  taken  from  the  ruins, 
and  the  specimen  from  another  building,  were  some  evidence 
of  the  truth  of  his  assertion,  and  they  could  properly  be  re- 
ceived, not  only  as  confirming  his  opinion,  but  to  enable  the 
jurors  the  better  to  understand  and  appreciate  the  difference  in 
effect  between  the  mortar  used  by  the  defendant  and  that  prop- 
erly prepared.  That  one  was  strong  and  solid,  the  brick  firmly 
imbedded  in  the  mortar,  and  the  other  disjointed  and  with  no 
coherence,  was  some  evidence  that  the  differences  pointed  out 
were  substantial.  The  evidence  as  to  the  quality  and  compo- 
nent parts  of  the  mortar  used  by  the  defendant  was  indispen- 
sable as  part  of  the  accusation,  and  the  evidence  as  to  the 
proper  ingredients  of  mortar  used  by  others  and  in  other  build- 
ings, and  its  quality  and  effect,  was  not  less  competent  as  tend- 
ing to  show  the  cause  of  the  falling  of  the  walls.     The  de- 
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fendant's  mortar  the  expert  pronounced  bad ;  the  other,  good. 
The  object  in  using  the  mortar  was  the  same  in  both  cases ;  the 
specimens  tended  to  prove  the  truth  of  his  assertion.  Indeed, 
the  argument  of  the  appellant  rather  goes  to  the  weight  of  the 
evidence  than  its  admissibility.  The  learned  counsel  states 
that  if  the  witnesses  had  explained  and  pointed  out  the  diflEer- 
ence  between  the  two  specimens,  the  reason  why  one  was  good 
and  the  other  bad,  "  the  specimens  might  have  been  shown  to 
the  jnry  as  illustrating  the  testimony  of  the  witnesses."  If 
there  was  any  lack  of  such  testimony  —  and  it  seems  to  us 
there  was  not  —  it  would  only  show  that  further  use  might 
have  been  made  of  the  pieces  of  brick  and  mortar,  but  would 
in  nowise  support  the  general  objection  that  their  exhibition 
to  the  jury  was  "  incompetent  or  inadmissible  for  any  purpose.'* 
The  cases  cited  by  the  appellant  upon  this  branch  of  the  case 
have  been  examined,  but  we  find  none  in  point. 

During  the  cross-examination  of  this  witness  (D'Oench),  at 
the  request  of  defendant's  counsel  he  stated  that  he  superin- 
tended the  general  work  of  the  office  of  inspectors  of  buildings ; 
that  official  examiners  were  his  subordinates,  and  it  was  their 
duty  to  make  reports,  among  other  things,  of  the  condition  of 
buildings,  the  violation  of  building  laws,  and  unsafe  buildings ; 
and  also^if  improper  materials  were  used  in  construction,  to 
notify  him  ;  that  they  did  i*eport  the  buildings  in  question  as 
unsafe.  He  was  then  asked  by  defendant's  counsel :  "  What 
are  those  reports  you  have  in  your  hands  ? "  and  answered : 
"  Unsafe  reports  in  reference  to  those  buildings."  They  bore 
date  January,  1885,  and  were  read  in  evidence  as  defendant's 
Exhibit  No.  1.  Five  other  reports  relating  to  buildings  adjoin- 
ing that  mentioned  in  Exhibit  No.  1  were,  upon  like  request, 
received  in  evidence,  and  marked  defendant's  Exhibits  Nos.  2, 
3,  4,  5  and  6,  showing  the  buildings  at  the  time  of  the  reports 
to  be  unsafe.  Upon  re-direct  examination  the  district  attorney 
offered  in  evidence  certain  other  reports  made  subsequently,  and 
in  successive  weeks  up  to  the  thirteenth  of  April,  concerning 
the  same  buildings  and  their  safety.  The  defendant's  counsel 
said :  *^  Before  they  are  put  in  evidence  I  have  a  right  to  ex- 
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amine  this  witness  upon  them  ; "  and  doing  so,  he  showed  that 
the  reports  exhibited  the  condition  of  the  buildings  on  the  day 
the  reports  were  made,  whether  they  had  remained  unsafe  or 
had  been  changed,  and  calling  attention  to  one,  he  said: 
"What  do  the  words  *  nothing  done'  on  that  report  mean?" 
and  received  for  answer :  "  That  nothing  has  been  done ;  that 
the  order  of  the  department  has  not  been  complied  with." 
He  also  showed  that  there  was  no  record  of  any  unsafety  save 
that  reported  in  January.  The  general  contents  of  these  re- 
ports, and  a  condition  of  the  buildings  substantially  as  therein 
stated,  was  also  disclosed  by  parol  evidence  coming  either  upon 
examination  by  defendant's  counsel,  or  upon  examination  by 
the  district  attorney  in  answer  or  explanation  of  that  so  ob- 
tained. It  is  manifest,  therefore,  that  their  admission  could  in 
no  respect  tend  to  the  defendant's  prejudice ;  and  while  it  is 
important  in  aU  cases  that  evidence  should  be  free  from  excep- 
tion, a  new  trial  ought  not  to  be  granted  even  where  one  is  well 
taken,  unless  the  jury  could  draw  from  evidence  admitted  un- 
der it  some  unfavorable  inference  (Code  of  Crim.  Pro.,  §  542), 
nor  when  the  party  excepting  has,  by  his  own  course  of  exam- 
ination, destroyed  the  force  of  his  objection.  Both  rules  apply 
here. 

The  next  exception  brought  to  our  attention  is  the  use  in  evi- 
dence  of  a  photograph  of  the  premises.  It  was  taken  during  the 
trial,  but  it  appeared  that  the  part  represented  was  in  the  same  con- 
dition as  when  first  seen  by  the  witness  on  the  twenty-fifth  of 
April,  or  soon  after  the  structure  fell.  No  objection  was  made 
that  the  person  taking  the  picture  was  not  competent  or  skilled  in 
his  art,  nor  that  the  then  condition  of  the  ruins  was  unimportant 
as  throwing  light  upon  the  manner  of  the  construction  of  the 
buildings.  It  exhibited  the  surface  condition  and  state  of  the 
wall  and,  no  doubt,  carried  to  the  minds  of  the  jurors  a  better 
image  of  the  subject-matter,  concerning  which  negligence  was 
charged,  than  any  oral  description  by  eye  witnesses  could  have 
done.  Its  accuracy  as  a  faithful  representation  of  the  actual 
scene  was  proven,  and  in  such  a  case  it  must  be  deemed  estab- 
lished that  photographic  scenes  are  admissible  m  evidence  as 
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appropriate  aids  to  a  jury  in  applying  the  evidence,  whether  it 
relates  to  persons,  things  or  places.  {Oozzena  v.  HiggmSj  1 
Abb.  Ct.  of  App.  Dec.  451 ;  Cowley  v.  People,  83  N.  Y. 
464;  Durst  Y.  Masters,  L.  R,  1  Pro.  Div.  373,  378.)  No 
doubt  the  court,  in  its  discretion,  might  have  allowed  the  jury 
to  visit  and  view  the  premises,  as  it  was  asked  to  do  by  the 
prisoner's  counsel,  but  jt  was  not  bound  to  do  so.  (Oode  of 
Grim.  Pro.,  §  411.) 

There  are  many  other  propositions  submitted  by  the  appel- 
lant in  relation  to  rulings  upon  evidence.  They  are  less  im- 
portant than  the  foregoing.  They  seem,  indeed,  in  view  of 
the  general  course  of  the  trial  and  the  conclusive  character  of 
the  testimony  unobjected  to,  and  which  justified  the  convic- 
tion, to  have  no  merit,  even  if  the  exceptions  upon  which  they 
are  submitted  were  technically  well  taken.  We  do  not  think 
they  were,  nor  do  they  seem  to  involve  any  question  which 
requires  discussion. 

The  next  point  brings  before  us  several  aUegations  of  error 
in  the  instructions  under  which  the  evidence  was  given  to  the 
jury.  The  record  does  not  show  that  any  exception  to  the 
charge  was,  in  fact,  taken,  and  there  is,  therefore,  no  question 
for  ns  to  review.  We  find  in  the  printed  brief  of  the  appel- 
lant a  statement  that  a  stipulation  was  made  by  counsel  to  the 
effect  "that  a  general  exception  should  give  the  defendant 
the  benefit  of  a  particular  exception  to  any  part  of  the  charge." 
This  will  not  avail.  {Briggs  v.  Wcddron,  83  N.  Y.  682.)  An 
exception  is  not  alone  for  the  benefit  of  the  litigant ;  but  it  is 
required  for  the  sake  of  justice  and  fair  dealing,  and  in  order, 
among  other  things,  that  the  attention  of  the  trial  judge  being 
called  to  the  supposed  error,  he  may,  if  he  thinks  proper,  cor- 
rect it  before  the  jury  are  called  upon  to  consider  their  verdict. 
There  were,  however,  numerous  requests  to  charge ;  some 
were  refused,  and  the  exceptions  to  the  refusal  are  now  said 
to  have  been  "well  taken."  No  argimient  is  presented  in 
support  of  that  assertion,  and  our  own  examination  discloses 
no  error.  The  learned  recorder  so  conducted  the  trial  as  to 
give  the  defendant  the  benefit  of  every  doubt,  his  instructions 
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to  the  jary  were  confiued  to  the  testimouv  and  their  attention 
directed  to  the  very  right  of  the  ease  as  it  might  appear  to 
them  upon  the  evidence.  His  rulings  have  been  approved  by 
the  General  Term  after  a  most  deliberate  and  minute  examin- 
ation of  the  law  and  the  facts,  and  that  the  case  has  been  in  both 
courts  well  and  properly  decided,  we  find  no  reason  to  doubt* 

It  necessarily  follows  that  the  judgment  appealed  from  should 
be  affirmed. 

All  concur. 

Judgment  affirmed. 


Ansonia  Brass  and   Copper  Company,  Appellant,  v.  Wm- 
TJAM  C.  Conner  et  al.,  as  Executors,  etc.,  Bespondents. 

a  eheriff  to  whom  an  ezecacion  has  been  delivered  for  collection  is  entitled 
to  sixty  fall  days  within  which  to  perform  the  duties  enjoined  upon  him, 
and  any  stay  which  restrains  him  from  enforcing  the  execution  suspends, 

;.  while  it  lasts,  the  running  of  the  time  in  which  he  is  required  to  return 
the  writ. 

Accordingly  Tield^  that  an  order  made  by  a  court  of  competent  jurisdiction, 
staying  a  sheriff,  having  an  execution  in  his  hands,  from  any  interference 
under  the  writ  with  the  property  of  the  judgment  debtor,  suspended  dur- 
ing its  continuance  the  running  of  the  statutory  term  of  sixty  days. 

In  an  action  against  a  sheriff  for  aUeged  failure  to  return  an  execution, 
issued  to  him  November  23,  1875,  within  sixty  days,  it  appeared  that  in 
proceedings  in  bankruptcy  instituted  by  the  judgment  debtor,  upon  an  ap- 
plication made  by  him,  showing,  among  other  things,  the  seizure  by  the 
sheriff  of  his  property  under  the  execution,  which  the  debtor  alleged  was 
issued  upon  a  judgment  obtained  fraudulently,  and  in  violation  of  the 
Bankruptcy  Act,  an  order  was  issued  November  27,  restraining  the  sher- 
iff from  selling  or  interfering  in  any  way  with  the  property  until  the  fur- 
ther order  of  the  court.  The  plaintiff  appeared  in  the  Bankruptcy  Court 
upon  an  application  to  vacate  the  order,  and  for  leave  to  the  sheriff  to  seU 
under  the  execution.  Thereupon  on  December  17,  an  order  was  made  va- 
cating the  stay,  and  granting  the  sheriff  leave  to  sell,  and  plaintiff  availed 
itself  of  such  leave.  This  action  was  brought  January  27,  1876.  Meld, 
that  the  Bankrupt  Court  had  jurisdiction  to  grant  the  stay;  that  the  time 
the  stay  lasted  could  not  be  included  in  the  sixty  days;  and  that  the  action 
was  prematurely  brought. 

(Argued  October  21. 1886;  decided  November  23, 1886.) 
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Appeal  from  judgment  of  the  City  Court  of  the  city  of 
"New  York,  entered  upon  a  remittitur  from  the  General  Term 
of  the  Court  of  Common  Pleas  in  and  for  the  dty  and  county 
of  New  York,  dated  May  24, 1884,  which  affirmed  a  judgment 
of  the  General  Term  of  said  City  Court,  which  affirmed  a  judg- 
ment of  said  court  at  trial  term,  entered  upon  an  order  dismissing 
the  complaint  herein. 

This  action  was  originally  brought  against  William  C.  Con- 
ner, the  present  defendant's  testator,  as  sheriff  of  the  couuty  of 
New  York,  for  failure  to  return  an  execution  within  sixty  days 
after  its  delivery  to  him. 

Plaintiff  issued  the  execution  upon  a  judgment  against 
Charles  G.  Wilson  on  the  23d  day  of  November,  1875.  On 
the  same  day  the  sheriff  levied  the  execution  upon  Wilson's 
property,  and  advertised  it  for  sale.  On  the  27th  day  of  No- 
vember, 1875,  Wilson  filed  his  petition  in  bankruptcy  in  the 
District  Court  of  the  United  States  for  the  southern  district  of 
New  York,  and  on  the  same  day,  upon  affidavit  alleging  that 
plaintiff's  judgment  was  fraudulent,  and  showing  the  issuing  of 
the  execution  and  a  levy,  and  that  the  sheriff's  sale  would  work 
greatly  to  the  prejudice  of  the  other  creditors,  and  that  plain- 
tiff was  trying  to  obtain  an  undue  preference,  made  applica- 
tion for  an  order  to  restrain  the  plaintiff,  the  sheriff,  and  all 
other  persons  from  interfering  with  the  property  levied  on 
until  further  order  of  the  court.  The  order  was  granted,  but 
on  December  17,  1875,  on  motion  of  plaintiff,  it  was  vacrted, 
and  the  sheriff  was  granted  leave  to  sell. 

During  its  continuance  the  sheriff  maintained  his  levy  and 
possession  of  Wilson's  property,  but  postponed  the  sale  thereof 
until  after  the  injunction  order  was  vacated. 

On  December  seventeenth  the  defendants'  testator  sold  said 
property  at  auction  for  $480.81,  to  plaintiff's  knowledge.  A  dis- 
pute arose  between  the  deputy  sheriff  and  plaintiff  respecting 
the  amount  of  the  officer's  compensation,  and  the  execution 
remained  unretumed  in  the  sheriff's  hands  until  the  27th  of 
January,  1876,  when  this  action  was  begun. 

The  complaint  was  dismissed  on  the  trial  on  the  ground  that 
the  action  was  prematurely  brought. 
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MarahaU  P.  Stafford  for  appellant.  The  time  for  returning 
an  execution  having  been  fixed  by  statute,  no  court  had  any 
power  to  enlarge  that  time.  {Jackson  v.  Wis^um^  5  Wend. 
137 ;  OaldweU  v.  Mayor ^  etc.,  9  Paige,  574 ,  Bk,  of  Monroe 
V.  Widner,  11  id.  529 ;  Wait  v.  Van  Allen,  22  N.  T.  321; 
Salles  V.  Butler  J  27  id.  639 ;  Humphrey  v.  ChamberlaMj  H  id. 
275.)  The  statutory  provision  fixing  the  time  at  which  an 
execution  must  be  returned  is  solely  for  the  benefit  of  the 
party  who  issues  the  execution,  and  the  absolute  right  thus 
given  him  cannot  be  taken  from  him  without  his  consent.  {Boat 
V.  Waffner,  30  N.  T.  17;  Eathaway  v.  Howell,  54  id.  109; 
Nd%on  V.  Kerr,  59  id.  225 ;  Hotchkias  v.  Mo  Vickar,  12  Johns. 
407  ;  Root  v.  Wagner,  30  id.  17;  Walters  v.  Sykes,  22  Wend. 
566 ;  Smith  v.  Erwin,  77  N.  Y.  47 ;  Van  Rensselaer  v.  Eidd, 
6  id.  333 ;  VaU  v.  Lewis,  4  Johns.  450 ;  Shermam,  v.  Boyce,  15 
id.  443 ;  Devoe  v.  Elliot,  2  Gaines,  244 ;  Freeman  on  Execu- 
tions, §  106 ;  Shermam.  v.  Boyce,  15  Johns.  426 ;  Bigdaw  v. 
Pr<m>8t,  6  Hill,  566 ;  Humphrey  v.  Hathom,  24  Barb.  278.) 
Federal  courts  have  no  power  to  extend  the  time  fixed  by  a 
State  statute  for  an  officer  of  a  State  court  to  return  a  proems 
issued  to  him  by  a  State  court  in  an  action  tried  therein.  (U. 
S.  Const.,  art.  3,  §  2 ;  Mead  v.  Merritt,  2  Paige,  404 ;  Peck 
V.  Jenness,  7  How.  [U.  S.]  624-5 ;  Ra/ndaU  v.  Howard,  2 
Black,  589 ;  The  Robert  Fulton,  1  Paine,  625  ;  Young  v.  Lav- 
ender, 21  Wall.  276;  Williams  v.  Benedict,  8  How.  [U.S.]  107.) 
A  court  cannot  accomplish  by  indirect  means  that  which  it  has 
no  power  to  do  directly.  {Caldwell  v.  Mayor,  etc.,  9  Paige, 
575  ;  Bk.  of  Monroe  v.  Widner,  11  id.  532 ;  Wait  v.  Van 
AUen,  22  N.  Y.  321 ;  Salles  v.  BuOer,  27  id.  639 ;  Hum- 
phrey V.  Chamierlaifi,  11  id.  275 ;  Bryant  v.  Bryant,  4  Abb. 
[N.  S.]  138 ;  LaveUe  v.  Skelly,  24  Hun,  642.)  An  execu- 
tion and  proceedings  under  it  are  proceedings  in  the  action 
which  results  in  the  judgment  on  which  the  execution  issues. 
(  U.  S.  V.  Collins,  4  Blatchf .  142 ;  Ruggles  v.  Simonton,  3  Biss. 
331.)  The  sheriffs  possession  of  property  under  levy  of  an 
execution  is  the  court's  possession  ;  his  proceedings  thereunder 
are  the  court's  proceedings,  and  any  interference  with  him  in 


1886.]        Ansonia  B.  and  C.  Co.  v.  Conner  et  al.  505 


Statement  of  case. 


Buch  proceedings  is  an  interference  with  the  court  and  its  pro- 
ceedings. {Johnson  V.  Bishop j  1  Woolv.  326  ;  Kuhn  v.  Mo- 
MiUan,  3  Dill.  372 ;  RuggUs  v.  Simontonj  3  Biss.  328,  330.) 
Even  courts  of  the  same  sovereignty,  having  co-ordinate  juris- 
diction, have  no  power  to  enjoin  each  other's  proceedings. 
{Grant  v.  QuicJc^  5  Sandf.  612 ;  Bennett  v.  Le  Roy^  5  Abb. 
66,  166 ;  Mincyr  v.  WM,  10  id.  286 ;  Phelxm  v.  Smith,  8  Cal. 
521 ;  Schea  v.  Erie  R.  Co.,  4  Abb.  [K  S.]  287;  Ely  v.  Zow^ 
enstein,  9  id.  39 ;  Amdt  v.  Willia/mSy  16  How.  246  ;  Hunt  v. 
Fan^mers^  L.  Co.^  8  id.  416;  Dedrick  v.  Hoysradt^  4  id.  350 ; 
Sa/oage  v.  AUen,  84  N.  Y.  663  ;  WoodhvU  v.  Rosenthal,  61 
id.  282 ;  Erie  R.  Co.  v.  Ramsey,  45  id.  647.)  Federal  courts 
belong  to  one  sovereignty,  State  courts  to  another.  (Pomeroy 
V.  Nef,  95  U.  S.  932-3  ;  Feck  v.  Jenness,  7  How.  [U.  S.]  624 ; 
City  Bk.  V.  SkeUon,  2  Blatchf .  14,  28  ;  Ruggles  v.  Simonton,  3 
Biss.  330 ;  MoKinn  v.  Voorhies,  7  Cranch,  279 ;  Dwncam,  v. 
Dami,  1  How.  306 ;  TI.  S.  v.  Cotmcil  of  R.,  6  Wall.  517 ; 
Riggs  v.  Johnson  Co.,  id.  194-5.)  A  Federal  court  has  no 
power  to  interfere  with  the  administration  or  natural  operation 
of  a  statute  of  any  State.  (  Williams  v.  Benedict,  8  How. 
[II.  S.]  107 ;  Ttmng  v.  Lamender,  21  Wall.  276 ;  Mead  v. 
MerriM,  2  Paige,  404.)  Or  restrain  proceedings  in  any  State 
court,  even  where  a  plenary  suit  has  been  instituted  expressly  for 
that  purpose.  {Biggs  v.  Wolcott,  4  Cranch,  179;  Feck  v.  Jenness, 
7  How.  [IT.  S.]  624-5 ;  Taylor  v.  Carryl,  20  id.  583  ;  John- 
son  V.  Bishop,  1  Wall.  324.)  Still  less  by  a  mere  order,  when 
there  is  no  suit  pending  before  it  to  which  those  sought  to  be 
enjoined  are  parties.  {Smith  v.  Mason,  14  Wall.  419  ;  Mar- 
shall  V.  Knox,  16  id,  551 ;  In  re  Master,  12  N.  B.  188 ; 
Wilson  V.  Childs,  8  id.  527 ;  Tenth  N.  Bk.  v.  Swwyer,  42 
How.  Pr.  179 ;  Clark  v.  Binniger,  3  N.  B.  518 ;  In  re  Camp- 
hell,  1  id.  165 ;  In  re  Bums,  id.  174 ;  In  re  Dudley,  1  Penn. 
L.  J.  302 ;  The  Oliver  Jordan,  2  Curtis,  414 ;  Blake  v.  A.  <& 
a  R.  R.  Co.,  6  N.  B.  332 ;  Eagan  v.  Zucas,  10  Pet.  400 ;  Fu^ 
Ham  V.  Osborne,  17  How.  [[U.  8.]  471.)  The  United  States 
District  Court  was  prohibited  by  statute  from  issuing  an  in- 
junction, such  as  is  invoked  as  a  defense  to  this  action.  (U.  S. 
SiCKBLS — Vol.  LVIII.        64 
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Rev.  Stat.,  §§  720,  5024,  6106;  U.  S.  v.  Collins,  4  Blatchf. 
142 ;  Buggies  v.  Sirhontan,  3  Biss.  831 ;  Johnson  v.  Bishop, 
1  Woolv.  326 ;  Keehn  v.  McMiOan,  3  Daion,  372 ;  In  re 
Ma/ry  Irving,  14  N.  B.  293-4;  In  re  Moses,  6  id.  182.) 
When  any  court  assumes  to  do  what  it  has  no  power  to  do 
nnder  any  circumstances,  its  action  is  coram  nonjudice  and 
void.  {Quimbo  Aj>po  v.  People,  20  K  Y.  581;  People, 
ex  rel.  Tweed,  v.  Lisconib,  60  id.  571,  591 ;  Bigelow  v.  Ihr- 
rest,  9  WaU.  851 ;  Bx  parte  Lange,  18  id.  163,  177 ;  ExparU 
Page,  49  Mo.  291.)  The  sheriff  would  not  have  been  in  con- 
tempt  had  he  proceeded  to  sell  the  property  under  the  execn- 
tion  before  the  United  States  court  order  was  vacated.  {In  re 
Marter,  12  N.  B.  185 ;  In  re  Mary  Irving,  14  id.  293-4;  In 
re  Moses,  6  id.  182 ;  Ansonia  v.  B(MiU,  8  Hun,  161-2.) 
Even  where  courts  are  authorized  to  extend  the  time  fixed  by 
statute  for  taking  any  steps  in  legal  proceedings,  such  an  exten- 
sion is  not  worked  by  a  mere  stay  of  proceedings  in  the  action. 
{Thompson  v.  Erie  B,  Co,,  9  Abb  [N.  S.]  233;  Piatt  y. 
Tovmsend,  3  Abb.  9 ;  White  v.  Smith,  16  id.  109 ;  Weeks  v. 
Smith,  8  id.  214;  Glover  v.  WhittenhaU,  6  Hill,  600; 
Zowber  V.  Mayor,  etc.,  5  Abb.  268.)  Failure  to  return  the 
execution  within  the  time  allowed  by  law  rendered  the  sheriff 
liable  to  an  action.  {Ledyard  v.  Jones,  7  N.  Y.  550  ;  Sweezy 
V.  Lott,  21  id.  484 ;  Paterson  v.  WesteroeU,  17  Wend.  543 ; 
Sedgwick  on  Damages  [6th  ed.],  688-9 ;  Field  on  Damages, 
611.) 

Henry  T^iompson  for  respondents.  The  statute  which  gives 
a  sheriff  sixty  days  in  which  to  execnte  and  return  process 
means  sixty  full  days,  and  the  time  during  which  he  is  en- 
joined and  restrained  by  law  from  selling,  or  in  any  way  inter- 
fering with  the  property  seized  under  the  execution,  is  not  to 
be  included  in  the  time  within  which  a  return  must  be  made. 
{Benandy.  O'Brien,  35  N.  Y.  99;  Livingston  v.  Cleveland^ 
5  How.  397 ;  Laws  of  1840,  chap.  334,  §  24 ;  Bemheim  v. 
DaggeU,  Shff.,  etc,,  12  Abb.  N.  0.  317 ;  84  N.  Y.  670 ;  Van 
Odder  v.  Van  Odder,  26  Hun,  357 ;  Darance  v.  Henderson, 
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Shff.,  etc.,  92  N.  Y.  406 ;  27  Hun,  206 ;  People  v.  Camley, 
SAf.y  etc.y  3  Abb.  216 ;  Paige  v.  WilleU,  8hf.,  etc.,  38  K  Y.  28  ; 
Mills  V.  Thurshy,  11  How.  121 ;  WefOe^.  Conner,  Shf.,  etc.,  63 
id.  258 ;  69  id.  546, 550;  83  id.  231;  Freeman  on  Execution,  §  105 
[ed.  1882]  ;  Ansonia  Brass  <b  Copper  Co.  v.  Conner,  Shff.,  etc., 
8  Civ.  Pro.  88 ;  67  How.  167. )  The  issuing  of  the  injunction  re- 
straining the  sheriff  and  the  Ansonia  Brass  and  Copper  Company 
from  all  interference  with  Wilson's  property  until  the  further 
order  of  the  court  was  within  the  power  of  the  court,  notwith- 
standing the  previous  levy  under  a  State  writ,  and  the  most 
the  sheriff  could  do  was  to  hold  his  levy  and  keep  possession 
of  the  property  as  he  did.  (U.  S.  Rev.  Stat.,  §§  4972,  4991, 
5024,  5106,  5132 ;  In  re  Ulrich,  6  Ben.  483  ;  In  re  Schnepf, 
2  id.  72 ;  In  re  Bernstein,  id.  44 ;  In  re  Wilber,  1  id.  527 ; 
In  re  Price  luUer,  4  Bankr.  Reg.  115  ;  In  re  Lady  Brya/n 
Mining  Co.^  6  id.  252 ;  In  re  Donaldson,  1  id.  181;  In  re  Atkin- 
son, 7  id.  143 ;  In  re  Mallory,  6  id.  22  ;  In  re  DiUard,  9  id.  8 ; 
SutherlcmdY.  Lake  Super.  Co.,  id.  298;  Traders^  Bk.  v.  Camp, 
bellj  14  Wall.  87.)  After  levy  the  debtor,  against  whom  process 
issues,  still  remains  the  general  owner  of  the  property  seized, 
and  Is  entitled  by  virtue  of  such  ownership  to  the  benefit  of  its 
full  value.  {Scott  v.  Morgan,  94  N.  Y.  508,  515.)  A  party 
who  has  had  notice  of  and  been  heard  on  a  motion  is  bound  by 
the  decision,  and  this  is  true  a  fo7*tiori,  if  he  himseK  invokes 
the  interposition  of  the  court.  {Acker  v.  Ledyard,  8  N.  Y. 
62;  Darrance  v.  Henderson,  92  id.  406  ;  O'Brien  v.  Weld,  2 
Otto,  81,  approving  People,  ex  rel.  Jennys,  v.  Brennan,  3 
Hun,  666.) 

RuGER,  Ch.  J.  The  main  question  in  this  case  is  whether 
an  order,  made  by  a  court  of  competent  jurisdiction,  staying 
the  sheriff  from  interference,  under  an  execution  with  the 
property  of  a  judgment  debtor  suspends,  during  its  continu- 
ance, the  running  of  the  statutory  term  of  sixty  days  given  to 
the  sheriff  for  executing  the  process. 

The  execution  in  question  was  issued  under  section  290  of 
the  Code  of  Procedure,  which  provided  that  an  "  execution  shall 
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be  returnable  withia  sixty  days  after  its  receipt  by  the  officer 
to  the  clerk  with  whom  the  record  of  judgment  is  filed."  This 
was  substantially  a»  re-enactment  of  section  24,  chapter  386, 
Laws  of  1840,  which  was  suspended  temporarily  by  section  245 
of  the  Code  of  Procedure  adopted  in  1848,  and  amended  by 
section  290  in  1849.  Previous  to  the  act  of  1840  executiona 
were  made  returnable  in  term  time,  and  no  fixed  period  of  time 
intervened  between  their  receipt  and  return  by  the  sheriff. 

It  will  thus  be  seen  that  the  period  of  sixty  days  for  the  ser- 
vice of  such  process,  was  originally  provided  by  the  act  of  1840, 
and  has  ever  since  remained  the  same,  with  the  exception  of  a 
few  months  in  1848  and  1849.  The  reason  why  this  period 
was  adopted  has  been  stated  to  be  for  the  "  benefit  of  the  sher- 
iffs." {Rmavd  v.  O'Brien,  35  N.  Y.  99.)  But  we  think  this 
hardly  comprises  all  the  reasons  for  the  provision,  which  are 
obvious  from  its  nature. 

It  undoubtedly  contemplates  a  reasonable  opportunity  for 
the  sheriff  to  execute  the  process  free  from  unreasonable  de- 
mand by  an  impatient  creditor  for  more  peremptory  service, 
and  authority  in  the  sheriff  to  extend  indulgence  for  a  limited 
time  to  a  delinquent  and  embarrassed  debtor.  (Crocker  on 
Sheriffs,  §  488  ;  McDonald  v.  Neilaon,.  2  Cow.  139.)  The 
opportunity  for  indulgence  afforded  by  the  section  is  certainly 
not  for  the  creditor's  interest,  as  he  is  justly  entitled  to  his 
money  upon  the  recovery  of  his  judgment. 

The  limitation  upon  the  right  of  the  sheriff  to  hold  the 
execution  was  undoubtedly  for  the  benefit  of  the  judgment 
creditor,  and  intended  to  fix  a  time  beyond  which,  in  the  usual 
process  of  collection,  his  right  to  payment  should  not  be 
postponed.  This,  however,  does  not  /iffect  the  right  of 
any  party  interested,  to  stay  the  enforcement  of  an  execution 
for  sufficient  cause.  The  sufficiency  of  the  cause  must  of 
course  be  determined  by  the  tribunal  to  which  application  for 
a  stay  is  made,  and  when  it  has  adjudged  that  sufficient  cause 
exists,  its  order,  provided  it  has  jurisdiction  of  the  matter 
and  the  parties,  is  obligatory  upon  them  and  must  be  obeyed. 
It  was  said  by  Millbb,  J.,  in  Wehle  v.  Conner  (69  N.  Y.  546), 
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in  an  action  against  the  sherifi  for  not  returning  an  execution, 
that  "  proof  that  plaintiff  had  directed  the  execution  not  to  be 
returned,  or  that  the  sheriff  had  procured  it  to  be  stayed  by 
order  of  the  court,  are  lawful  defenses."  In  the  case  of  Paige 
Y.  WiUet  (38  N.  Y.  28),  it  was  held  that  the  sheriff  was  not 
chargeable  with  interest  accruing  upon  moneys  collected  by 
him  on  execution,  but  retained  beyond  the  return  day  in  obedi- 
ence to  an  order  restraining  him  from  paying  them  over  to  the 
judgment  creditor.  The  principle  of  this  case  seems  clearly  to 
recognize  the  exemption  of  the  sheriff  from  liabliity  when  acting 
under  the  order  of  the  court.  In  People  v.  Ca/ml>ey  (3  Abb.  215, 
216),  it  was  decided  that  an  order  by  a  court  of  competent  juris- 
diction staying  the  sheriff's  proceedings  excused  him  from  re- 
turning the  writ  according  to  its  requirements,  and  that  he  could 
not,  while  thus  restrained,  be  adjudged  guilty  of  contempt  in 
disobeying  the  mandate  of  tiie  writ,  or  the  notice  of  the  judg- 
ment creditor  to  make  return.  This  decision  was  made  at 
Special  Term,  but  was  rendered  by  the  late  Judge  Davibs  and 
accords  with  the  analogies  of  the  law. 

The  statute  of  limitations  suspends  its  bar  against  parties 
who  are  incapacitated  from  commencing  an  action  by  reason  of 
disability,  and  the  law  frequently  deducts  from  the  timia  within 
which  an  act  is  to  be  performed,  those  dies  non  upon  which 
the  party  is  unable  to  act. 

So  too  the  time  limited  for  the  issue  of  an  execution,  or  mak- 
ing an  application  for  leave  to  do  so,  does  not  run  while  the 
plaintiff  is  stayed  by  an  injunction  or  other  order  from  pro- 
ceeding in  the  matter.  (§  1382,  Code  of  Civ.  Pro.)  The 
policy  of  the  statute  could  not  be  accomplished,  if  the  sheriff 
should  be  deprived  of  the  advantageous  use  of  the  time  extended 
to  him,  by  injunction  orders  or  stays  of  proceedings  covering 
the  whole,  or  even  a  material  portion  of  the  time  allowed 
him  to  serve  the  writ.  Suppose  the  sheriff  is  stayed  during 
the  first  fifty  days  of  the  life  of  the  process,  and  the  remaining 
time  does  not  afford  him  sufficient  opportunity  to  discover  prop- 
erty, and  make  the  money  therefirom  by  a  sale,  is  it  reasonable 
that  he  should  be  viMted  with  a  penalty  for  not  returning  the 
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process  according  to  its  requirement  i  Or  suppose  after  a  levy, 
and  before  a  sale,  his  proceedings  are  stayed  until  after  the  re- 
turn day,  can  he  be  adjudged  liable  for  the  judgment  debt 
because  he  did  not  make  return  i  We  cannot  think  so.  Would 
the  sheriff  be  justified  in  the  case  last  supposed  in  abandoning 
his  levy,  and  returning  the  execution  at  the  end  of  sixty  days 
from  its  receipt,  and  yet  if  not,  under  the  plaintiff's  conten- 
tion, he  would  become  liable  to  pay  the  judgment.  Can  a 
sheriff  be  made  liable  for  the  amount  of  a  judgment  which  he 
is  debarred  from  collecting,  but  which  on  the  sixtieth  day  has 
secured  by  a  levy  upon  property  sufficient  to  satisfy  it,  but 
which  he  is  unable  to  adveitise  and  sell  by  reason  of  the  neces- 
sity of  returning  his  writ  i  We  think  not.  It  is  claimed  if  he 
does  not  return  his  writ,  he  becomes  liable,  and  certainly  if  he 
does  return  it,  he  not  only  abandons  the  levy,  but  makes  him- 
self liable  for  the  debt  as  for  a  false  return.  He  could  not, 
under  these  circumstances,  protect  himself  from  suit  by  advanc- 
ing the  money  to  the  plaintiff,  and  retain  the  execution  to 
reimburse  himself,  for  this,  it  has  been  held,  he  could  not  law* 
fully  do.  {GarperUer  v.  JStihoeU,  11  N.  Y.  61 ;  Milla  v. 
Toung^  23  Wend.  314;  Shermcm  v.  Boyce^  15  Johns.  443.) 
And  thus  under  the  plaintiff's  contention  the  officer  would 
be  liable  for  the  debt  in  any  event,  although  he  is  entirely 
without  fault,  and  has  by  vis  major  been  disabled  during  the 
whole  period  of  the  life  of  the  writ  from  executing  its  com- 
mand. 

If  the  stay  is  granted  for  some  alleged  vice  in  the  process,  or 
the  judgment  upon  which  it  is  founded,  as  it  usually  is, 
why  should  the  sheriff  bear  the  loss  occasioned  by  such  delay, 
^  and  the  offending  party  be  exempted  therefrom  ?  The  law 
does  not  sanction  such  manifest  injustice,  and  will  give  the 
statute  a  reasonable  construction  to  avoid  such  a  result. 

We  think  the  true  policy  of  the  statute  can  be  satisfied  only 
when  the  sheriff  has  sixty  full  days  in  which  to  perform  the 
duties  enjoined  upon  him.  The  onerous  liabilities  which  the 
law  imposes  upon  him  for  not  returning  process,  for  a  false 
return,  and  for  non-performance  of  his  official  duties,  require 
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that  his  time  for  their  performance  should  not  be  curtailed  or 
limited  by  periods  of  disability. 

Although  the  sheriff  cannot  levy  upon  property  except  dur- 
ing the  life  of  the  execution  {Da/ooe  v.  EUioUy  2  Caines,  244 ; 
Hathaway  v.  Howdl^  54  N.  Y.  97,  114),  he  yet  can  complete 
the  act  already  initiated  by  the  levy  by  selling  after  the  return 
day  {Davoe  v.  Elliott^  supra)^  and  it  is  often  indispensable  to  the 
security  of  the  rights  of  the  plaintiff  that  he  should  retain  his 
writ  for  that  purpose. 

It  h  not  questioned  but  that  a  stay  procured  by  an  appeal, 
and  security  given  thereon,  operates  as  a  suspension  of  the  time 
within  which  the  sheriff  is  required  to  return  the  writ,  and  in 
snch  a  case  the  sheriff  retains  the  execution,  and  a  levy  made 
thereon,  until  the  final  determination  of  the  appeal,  even  though 
years  elapse ;  and  then,  in  case  of  affirmance  of  the  original 
judgment,  makes  the  amount  by  virtue  of  his  original  levy. 
The  stay  effected  by  an  appeal  simply  restrains  the  officer  from 
collecting  the  execution.  His  power  to  return  the  writ  is  not 
in  terms  extended  or  restricted,  and  is  not  affected  unless  the 
right  to  enforce  the  writ  suspends  its  requirement  to  make 
return  within  sixty  days.  Yet  I  think  it  has  never  been  doubted 
that  it  was  the  duty  of  a  sheriff  to  hold  his  execution  and  levy 
after  appeal,  and  until  the  final  determination  of  the  case.  The 
analogy  between  such  a  stay,  and  the  one  under  discussion  seems 
perfect,  and  requires  us  to  hold  that  any  stay  which  restrains 
the  sheriff  from  enforcing  the  execution,  suspends  the  running 
of  the  time  in  which  he  is  required  to  return  the  writ. 

It  is  also  claimed  by  the  appellant  that  the  Bankrupt  Court 
had  no  authority  to  make  the  order  in  question  restraining  the 
sheriff  from  selling  the  property.  We  think  this  point  is  not 
sustainable. 

It  cannot  be  questioned  but  that  the  judgment  debtor,  whose 
property  has  been  taken  by  a  sheriff  under  execution,  remains 
its  general  owner,  subject  only  to  the  special  property  acquired 
by  the  sheriff  by  reason  of  his  levy,  and  his  right  to  dispose  of 
so  much  thereof  by  sale  as  may  be  required  to  satisfy  the  exe- 
cution.    {Scott  V.  Morgan,  94  N.  Y.  508.)     The  residue  of 
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property  remaining  unsold,  after  satisfaction  of  the  judgment, 
reverts  to  the  debtor  by  virtue  of  his  ownership.  While,  how- 
ever, still  in  the  liands  of  the  sheriff  it  is  liable  to  attachment 
and  levy  on  behalf  of  other  creditors,  and  the  resulting  inter- 
est in  the  surplus,  constitutes  property  in  the  debtor  subject  to 
be  reached  by  creditors  generally  under  the  bankrupt  law. 
(Amonia  Brass  <&  Copper  Co.  v.  BcMUtj  U  N.  Y.  395, 401.) 

The  order  in  question  was  made  by  the  District  Court  of  the 
United  States  for  the  southern  district  of  New  York  in  a 
proceeding  in  bankruptcy  instituted  by  the  judgment  debtor, 
and  upon  an  application  by  him  showing,  among  other  things, 
the  seizure  by  the  sheriff  of  his  property  under  an  execution 
issued  upon  a  judgment  recovered  in  the  Supreme  Court  by 
the  plaintiff  herein,  and  which  was  alleged  to  have  been  ob- 
tained fraudulently,  and  in  violation  of  the  provisions  of  the 
Bankrupt  Act,  The  order  was  made  on  the  27th  day  of  No- 
vember, 1875,  and  purported  to  restrain  the  plaintiff  herein 
and  the  defendant  "  from  interfering  in  any  way  with  the  said 
property  (held  by  the  sheriff  under  levy)  of  said "  bankrupt 
until  the  further  order  of  the  court.  The  plaintiff  herein 
assumed  the  validity  of  this  order,  and  appeared  in  the  Bank- 
rupt Court  upon  an  application  to  vacate  it,  and  for  leave  to 
'the  sheriff  to  sell  under  his  execution.  Upon  this  application 
an  order  was  made  by  the  Bankrupt  Court  on  the  seventeenth 
day  of  December  thereafter  vacating  the  stay  and  granting 
leave  to  the  sheriff  to  sell,  and  plaintiff  availed  itself  of  such 
leave.     {Dorranoe  v.  Henderson^  92  N.  Y.  406.) 

Without  entering  into  a  general  discussion  of  the  jurisdic- 
tion of  the  Bankrupt  Court,  we  may  say  that  we  entertain  no 
donbt  of  their  power  to  examine  into  the  validity  of  allied 
claims  upon  the  bankrupt's  property  and  restrain  by  temporary 
injunction  the  sale  and  disposition  thereof,  during  the  pendency 
of  proceedings  in  bankruptcy  in  such  court.  This  must  result 
from,  and  is  the  necessary  incident  of,  the  power  conferred 
upon  them  to  collect  and  marshal  the  bankrupt's  assets  and 
ascertain  and  liquidate  the  liens  and  other  specific  claims 
thereon.     (§  4972,  E.  S.  of  U.  S.)    Any  other  view  would 
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render  such  courts  powerless  to  enforce  the  provisions  re- 
ferred to. 

Express  power  to  stay  proceedings  instituted  in  any  court  by 
the  creditors  of  a  bankrupt,  for  the  collection  of  debts  prov- 
able in  bankruptcy  against  him,  and  for  stay  of  execution 
thereon,  is  also  given  by  section  5106  of  the  Revised  Statutes 
of  the  United  States. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


The   People  of  the  State  of  New  York,  Respondent,  v. 
Chables  G.  SnEBKAif  et  al.,  Appellants. 

TJpon  the  trial  of  an  Indictment  for  libel,  it  appeared  that  the  libeloas  arti- 
cle, which  related  to  the  diBbaraement  of  moneys  in  connection  with 
the  comptroller's  office  in  the  city  of  T.,  was  printed  in  a  newspaper, 
published  by  a  corporation  with  which  all  the  defendants  were  connected. 
Testimony  was  given  on  the  part  of  the  prosecution  by  L.  and  H.,  re- 
porters connected  with  the  paper,  that  the  article  was  written  by  L.,  and 
after  its  appearance  in  the  first  edition  of  the  paper  a  question  waa 
raised  as  to  the  truth  of  the  charges.  L.  and  H.  were  sent  by  defend- 
ants to  the  comptroller's  office  to  ascertain  the  facts  and  charges.  They 
reported  that  they  were  false,  and  an  article  was  prepared  by  H.  for  the 
second  edition,  containing  a  retraction,  which  defendants  declined  to  pub- 
lish, but  issued  the  second  edition  with  the  libelous  article  therein.  The 
testimony  of  L.  and  H.  as  to  their  going  to  the  comptroller's  office  was 
contradicted  by  the  defendants,  each  of  whom  denied  any  knowledge 
of  the  article  until  after  the  publication  of  the  second  edition.  The 
prosecution  was  thereupon  permitted  to  prove,  under  objection  and  ex- 
ception, by  a  clerk  in  the  comptroller's  office,  that  on  the  day  in  ques- 
tion L.  and  H.  came  to  said  office  and  looked  over  the  books.    Held  no 
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Appeal  from  judgment  of  the  General  Terra  of  the   Su- 
preme Court,  in  the  third  jndiciaf  department,  entered  upon  an 
order  made  December  2,  1885,  which  affirmed  a  judgment  of 
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the  Court   of  Sessions  of  the  county   of  Rensselaer  entered 
upon  a  verdict  convicting  the  defendants  of  the  crime  of  libel. 
The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

JN'cUhanid  0,  Moah  for  appellants.  On  questions  npon 
which  there  is  a  direct  conflict  in  the  evidence  the  illegal  ad- 
mission or  rejection  of  evidence,  bearing  in  the  slightest  degree 
thereon  entitles  tlie  party  against  whom  the  erroneous  ruling 
is  made  to  a  new  trial.  {^People  v.  Hayne^^  55  Barb.  450, 456- 
459 ;  Baird  v.  OiLlett,  47  N.  Y.  186,  188 ;  CarroU  v.  DxemA, 
95  id.  252, 256;  N.  Z.,  etc.,  v.  Glea»on,1^  id.  503, 515 ;  Anderwn 
v.  Rome,  eU.,  54  id.  334,  341-3 ;  Rex  v.  Addis,  6  Carr.  &  P.  388; 
CommonweaUh  v.  Bosworih^  22  Pick.  397 ;  Rex  v.  Wehh^  6  Carr. 
&  P.  595 ;  Rex  v.  Wilkes,  7  id.  372.)  A  party  cannot  sustain 
his  own  witness  by  proving  by  an  independent  witness  he  made 
the  same  statement  at  a  prior  time,  or  as  to  an  independent 
fact  testified  to  by  such  witness.  {Smith  v.  Stickney,  17  Barb. 
489,  491-2 ;  People  v.  Finnegan,  1  Park.  Or.  147,  150-1 ; 
Rerrick  v.  Smith,  13  Hun,  448-9  ;  People  v.  Rugg,  21  Week. 
Dig.  85;  34  Hun,  632;  Stolp  v.  Blair,  68  111.  541,  543-4; 
Childe  V.  State,  55  Ala.  25,  28  ;  Snyder  v.  Com.,  85  Penn.  St. 
519,  521 ;  WebT)  v.  State,  29  Ohio  St.  351,  357-8 ;  Deahon  v. 
Merchants*  Ins.  Co.,  11  Mete.  199.)  Where  it  is  ckiraed  the 
testimony  of  a  witness  was  given  under  the  influence  of  some 
motive  prompting  him  to  make  a  false  or  colored  statement,  it 
may  be  shown  he  made  similar  statements  when  the  imputed 
motive  did  not  exist.  {Herrick  v.  Smith,  13  Hun,  446 ;  Peo- 
ple V.  Finnegan,  1  Park.  Cr.  150-1.)  Where  there  is  evidence 
in  contradiction,  tending  to  show  that  the  account  of  the  trans- 
action given  by  the  witness  is  a  fabrication  of  a  late  date,  it 
may  be  shown  that  the  same  account  was  given  to  him  before 
its  ultimate  effect  and  operation,  arisfng  from  a  change  of  cir- 
cumstances, could  have  been  foreseen.  {People  v.  Finnegan,  1 
Park.  Cr.  151 ;  Bank  v.  Shakman,  30  Wis.  333,  336 ;  Church 
V.  Howard.  79  N.  Y.  415,  423 ;  Wright  v.  Nostran^,  94  'id. 
31,  41.)  The  paper  being  published  by  a  corporation,  having 
an  editor  whose  duty  it  was  to  see  that  libelous  articles  were 
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not  published,  defendanta  are  not  liable  for  the  publication, 
nnless  they  personally  took  part  in  it.  {People  v.  England^ 
27  Hun,  139;  Peck  v.  Cooper,  8  Bradw.  [111.]  403.)  The 
corporation  was  liable.  (  Van  Amum  v.  McCunej  32  Hun, 
316,  317;  Emmons  v.  PotOe,  16  Q.  B.  Div.  354.)  Evi- 
dence  that  an  editor  was  appointed  and  directed  the  publi- 
cation is  not  sufficient  There  must  be  affirmative  evidence 
that  defendants  participated  in  the  publication  of  the  libel. 
{Eegina  v.  HoCbrook,  4  Q.  B.  Div.  42, 45,  50-1 ;  28  Eug.  Bep. 
681,  684,  688-9 ;  Peck  v.  Cooper,  8  Bradw.  [111.]  403.)  An 
actual  criminal  act  or  intent  by  the  defendants  personally  must 
be  shown.  {Regina  v.  Hotbrook,  supra  /  2  Bish.  Or.  Law 
[7th  ed.l,  §  923  ;  2  Whart.  Or.  Law  [9th  ed.],  §  1627,  note  4, 
Lord  Coleridge,  Ch.  J.,  734.)  In  addition  to  proof  of  pub- 
lication, the  people  were  bound  to  show  malice  and  criminal 
intent.  Placing  the  onus  on  -defendants  of  rebutting  them, 
instead  of  the  people  to  show  them,  when  it  rested  on  them, 
is  ground  for  a  new  trial.  It  gave  the  jury  an  erroneous 
standard  by  which  to.  weigh  the  evidence.  {Cochran  v. 
Dinsmore,  49  N.  T.  249,  252;  Larnb  v.  Camden,  etc.,  46 
id.  271,  280-2;  Costigan  v.  Mohawk,  etc.,  2  Dcnio,  609, 
616;  People  v.  McCann,  16  N.  Y.  58,  70;  Sutro  v.  Fargo, 
41  K  Y.  Sup.  Ct.  233-4;  People  v.  WUleU,  36  Han,  501, 
509,  511.) 

Charles  E,  Patterson  for  respondent.  The  testimony  of 
DeFreest  was  admissible  in  corroboration  of  the  other  witnesses, 
Lowrey  being  an  accomplice  in  the  commission  of  this  crime. 
(Code  of  Crim.  Pro.,  §  399.)  Proof  as  to  the  extent  of  the 
libel  was  competent.  {Fry  v.  Bmnett,  28  N.  Y.  324,  330.) 
It  is  discretionary  with  the  court  to  allow  a  witness  to  be  called 
at  any  stage  of  the  caseto  supply  proof  inadvertently  omitted. 
It  may  be  done  even  after  the  summing  up  to  the  jury  was 
commenced.  {KoUe  v.  People,  17  How.  565 ;  Stephens  v. 
People,  4  Park.  396 ;  8.  C,  19  N.  Y,  549 ;  JUanke  v.  People, 
17  Hun,  410;  78  N.  Y.  611.)  A  libelous  publication  is  to  be 
deemed  malicious  if  no  justiticatiqu  or  excuse  therefor  is  shown. 
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(Penal  Code,  §  244 ;  King  v.  Boot,  4  Wend.  113 ;  Fry  v. 
Bennett,  6  Sandf.  54,  62;  Fry  v.  Bennett,  28.  K  Y.  224; 
Townshend  on  Libel  and  Slander,  §§  87,  etc.) 

MiLLEE,  J.  The  defendants  were  convicted  of  participation 
in  the  publication  of  a  libel  against  one  Sheary.  The  alleged 
libelous  article  was  published  in  a  newspaper  printed  by  a  cor- 
poration with  which  all  the  defendants  were  connected  in  some 
capacity.  Upon  the  trial  testimony  was  given  by  Lowery  aod 
Hennessey,  two  reporters  connected  with  the  paper,  to  estab- 
lish that  the  libelous  article  in  question  was  written  by  Lowery ; 
that  it  was  published  in  the  first  edition  of  the  newspaper  in 
question ;  that  upon  its  perusal  immediately  after  the  printing 
of  the  newspaper,  a  question  was  made  as  to  the  truth  of  the 
charges  contained  in  the  article  published,  which  related  to  the 
disbursement  of  money  for  street-cleaning  purposes,  in  connec- 
tion with  the  comptroller's  office  of  the  city  of  Troy,  and  there- 
upon said  Lowery  and  one  Hennessey  were  sent  by  the  defend- 
ants to  the  comptroller's  office  to  ascertain  if  the  charges  in  the 
printed  article  were  true.  They  reported  that  the  same  were 
false,  and  an  article  w^  written  by  Hennessey  in  season  for 
the  second  edition  containing  a  retraction  which  defendants 
declined  to  publish,  and  issued  the  second  edition,  which  con- 
tained said  libelous  article  as  previously  published.  " 

The  testimony  of  Hennessey  and  Lowery  in  regard  to  their 
going  to  the  comptroller's  office  was  contradicted  by  the  defend- 
ants, and  each  of  them  denied  any  knowledge  of  the  libelous 
article  until  after  it  had  been  published  in  the  second  edition 
of  the  newspaper.  The  prosecution  then  called  as  a  witness 
one  De  Freest,  a  clerk  in  the  comptroller's  office,  who  testified 
that  between  three  and  four  o'clock  on  the  day  in  question 
Hennessey  and  Lowery  came  to  the  office  of  the  comptroller 
and  looked  over  the  books.  The  evidence  was  confined  to  this 
single  fact.  The  defendants'  counsel  objected  to  the  evidence 
upon  the  ground,  among  others,  that  it  was  not  competent  for 
the  people  to  corroborate  the  alleged  truthfulness  of  the  wit- 
nesses who  had  previously  testified  as  to  the  same  fact,  by  prov- 
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ing  that  a  fact  which  they  stated  to  have  occurred  in  the  absence 
of  the  defendants,  or  either  of  them,  was  true.  The  objection 
was  overruled  and  the  defendants  separately  excepted  to  the 
ruling  of  the  judge. 

We  think  there  was  no  error  in  the  admission  of  the  evi- 
dence objected  to.  Hennessey  had  sworn  that  the  defendants, 
with  the  exception  of  Sherman,  held  a  meeting  after  he  and 
Lowery  had  been  to  the  comptroller's  oflSce,  and  notified  them 
that  the  printed  article  was  untrue.  The  testimony  objected 
to  and  introduced  corroborated  Hennessey's  evidence.  The 
evidence  previously  introduced  tended  to  estabUsh  that  all  the 
defendants,  with  the  exception  of  Sherman,  had  knowledge  of 
the  sending  of  Lowery  and  Hennessey  to  the  comptroller's 
office ;  that  they  had  made  an  examination  there  and  had 
found  the  article  in  question  to  be  false  ;  that  a  retraction  was 
prepared  and  the  publication  thereof  refused,  and  the  libelous 
article  republished.  The  testimony,  therefore,  of  De  Freest 
strongly  sustained  the  other  evidence  introduced.  It  related 
to  the  principal  question  involved,  whether  the  defendants  had 
knowledge  of  or  participated  in  the  alleged  libelous  publica- 
tion. It  was  a  corroboration  in  regard  to  the  main  issue  in- 
volved upon  the  trial.  Although  the  facts  testified  to  by  De 
Freest  had  been  previously  proven,  yet,  as  it  was  material  and 
bore  upon  the  whole  case,  it  was  competent  to  establish,  by 
another  witness,  what  had  already  been  proved.  It  added  to 
the  weight  of  the  testimony  introduced  as  to  a  very  important 
fact  and  was  entirely  competent  additional  proof  bearing  upon 
the  issues  presented.  Even  if  it  be  regarded  as  corroborating 
another  witness,  as  it  related  to  the  main  question  of  the  de- 
fendants' guilt,  it  was  entirely  relevant.  As  Lowery  was  an 
accomplice,  and  on  his  evidence  alone  no  conviction  could  be 
had,  the  corroboration  was  proper,  and  the  evidence  material 
to  prove  that  defendants  had  knowledge  and  notice  as  to  the 
falsity  of  the  charges  made. 

The  authorities  cited  by  the  learned  counsel  for  the  appel- 
lants to  sustain  his  position,  that  the  evidence  was  inadmis- 
sible, are  not,  we  think,  in  point.    The  visit  to  the  comptroller's 
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office  was  a  very  material  fact,  which  bore  directly  upon  the 
innocence  or  guilt  of  the  defendants.  It  related  to  the 
motive  of  the  defendants  and  the  question  of  malice,  which 
was  involved  upon  the  trial.  If  the  defendants  knew  that 
the  charges  made  were  false  and  untrue  before  the  publica- 
tion of  the  second  edition  of  the  newspaper,  and  had  an  op. 
portunity  to  correct  the  same,  proof  of  such  knowledge  was 
material  and  important.  The  time  of  the  visit  was  important 
and  the  testimony  was  limited  mainly  to  that,  and  might  well 
have  been  proved  by  any  number  of  witnesses. 

In  the  case  of  People  v.  ITaynes  (56  Barb.  460),  which  is 
relied  on,  the  evidence  held  to  bo  incompetent  related  to  a 
collateral  matter  which  had  no  direct  bearing  upon  the  charges 
made,  while  the  testimony  here  was  direct  and  connected  with 
the  gravamen  of  the  offense  alleged.  The  other  authorities 
cited  are  also  inapplicable.  U  the  testimony  here  can  be  re- 
garded as  a  corroboration  of  an  accomplice,  it  related  to  a  fact 
which  tended  to  fix  the  guilt  upon  the  persons  charged  with 
the  offense ;  but,  as  we  have  seen,  it  was  otherwise  admissible, 
as  bearing  upon  the  main  issue  involved  and  as  constituting  a 
part  of  the  res  geetce. 

We  have  examined  the  other  questions  raised  by  the  appel- 
lants' counsel  and  find  no  ground  for  holding  that  any  error 
was  committed  by  the  court  in  its  rulings  in  regard  to  them. 
They  are  sufficiently  considered,  so  far  as  material,  in  the 
opinion  of  the  General  Term. 

The  judgment  and  conviction  were  right  and  should  be 
affirmed. 

All  concur. 

Judgment  affirmed. 
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John  Cox,  Appellant  and  Respondent,  v.  The  Mayor,  Aldeb-   '^ 
MEN  AND  Commonalty  of  the  City  of  New  York,  Appel- 
lant and  Respondent. 

Prior  to  1860  the  salary  of  police  jnsticea  of  tlie  city  of  New  York  was 
$3,500 :  by  the  act  of  that  year  providing  for  the  reorganization  of  the 
police  force  of  the  city  (Chap.  508,  Laws  of  1860),  certain  additional 
duties  were  imposed  upon  said  justices,  and  because  thereof  the  common 
council  or  board  of  supervisors  was  authorized  to  increase  their  compen- 
sation. In  December,  1862,  the  common  council,  professing  to  act  under 
said  statute,  increased  such  salary  to  $5,000.  By  the  act  of  1869  (Chap. 
876.  Laws  of  1860),  that  body  was  prohibited  from  increasing  sala- 
ries '*  except  as  provided  by  acts  passed  by  the  legislature.''  In  De- 
cember of  that  year  the  common  council  adopted  a  resolution  which 
fixed  the  salary  of  police  justices  at  $10,000  after  January  1,  1870. 
Plaintiff,  who  was  a  police  justice  at  that  dat^,  was  paid  at  the  rate  so 
fixed  until  August  1,  1871,  and  thereafter,  durhig  his  incumbency,  at  the 
rate  of  $5,000.  In  an  action  to  recover  the  difiference  between  the  two 
rates,  as  salary  unpaid,  held,  that  the  act  of  1860  only  authorized  one  in- 
crease, and  by  the  increase  made  in  1862  the  power  of  the  common  council 
was  exhausted,and  that,  therefore,  the  resolution  of  1869  was  invalid. 

By  the  city  tax  levy  of  1870  (§  1,  chap.  388,  Laws  of  1870,  p.  888),  the  mayor 
and  comptroller  are  authorized  to  fix  the  salary  of  civil  justices  at  a  sum 
**  not  exceeding  the  salary  now  paid  to  the  police  justices."  The  civil  jus- 
tices were  then  receiving  $5,000.  In  pursuance  of  that  act  the  officers 
named  fixed  their  salaries  at  $10,000,  and  this  was  held  to  be  the  lawful 
salary.  {Qvinn  v.  Mayor,  etc.,  63  Barb.  595;  affir^aed,  53  N.  Y.  627.)  It 
was  claimed  that  the  statute  referred  to  was  an  approval  and  ratification 
by  the  legislature  of  the  increase.  H^ld  untenable  ;  that  there  could  be 
no  presumption  that  the  legislature  knew  when  passing  said  act  that  there 
had  been  an  attempted  unlawful  increase  in  the  salary  of  police  j ustioes, 
or  knew  what  salary  was,  in  fact,  being  paid. 

It  was  also  claimed  that,  as  in  the  gross  sum  allowed  by  said  act  of  1870, 
was  Included  the  amount  needed  to  pay  the  salaries  of  police  justices  at 
$10,000  each,  the  increase  was  thus  approved  and  ratified.  Hdd  un- 
•tenable. 

A  legislative  ratification  of  what  was  previously  unlawful  must  be  found 
in  plain  language  ;  it  cannot  be  established  by  uncertain  implications  and 
doubtful  inferences. 

Defendant  set  up  as  a  counter-claim  the  excess  paid  over  the  lawful  salary. 
Held,  that  as,  so  far  as  appears,  the  money  was  received  in  good  faith, 
there  was  no  mistake  of  fact,  and  the  payments  were  made  volunta- 
rily by  the  city  officials,  out  of  moneys  lawfully  placed  in  the  city  treas- 
ury for  that  purpose,  the  counter-claim  was  properly  disallowed. 

(Argued  October  18,  1886;  decided  November  23, 1886.) 
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Statement  of  case. 


These  were  cross-appeals  from  judgment  of  the  GeDeral 
Term  of  the  Supreme  Court,  in  the  first  judicial  department, 
entered  upon  an  order  made  January  20,  1886,  which  modified 
and  affirmed  as  modified  a  judgment  in  favor  of  defendant, 
entered  upon  a  decision  of  the  court  on  trial  without  a  jury. 

This  action  was  brought  by  plaintiff  to  recover  a  balance  of 
salary  alleged  to  be  due  and  unpaid  to  him  as  a  police  justice 
of  the  city  of  New  York. 

The  material  facts  are  stated  in  the  opinion. 

Thomas  AUison  for  plaintiff.  The  power  conferred  by 
chapter  508,  section  26,  Laws  of  1860,  page  1014,  authorized  the 
increase,  by  the  common  council  of  the  city,  of  the  salaries  of 
the  police  justices  to  $'10,000.  {People  v.  Edmonds^  15  Barb. 
529,  533;  §  202,  N.  Y.  City  Cons.  Act  of  1882,  chap.  575, 
Laws  of  1855;  PeopU  v.  D&olin,  33  N.  Y.  272;  Weed  v. 
Tucker,  19  id.  422 ;  People  v.  Eddy,  57  Barb.  693 ;  Tayhr 
V.  Ma/fjoTy  etc.,  67  N.  Y.  90.)  The  action  of  the  common 
council,  acting  or  claiming  to  act,  pursuant  to  or  under  color 
of,  the  power  conferred  by  the  statute  of  1860  in  increasing,  on 
December  31,  1869,  the  salaries  of  the  police  justices  to  $10,000, 
was  approved  and  ratified  by  the  legislature.  (Chap.  876,  Laws 
of  1869,  §  12  ;  .ch*ap.  383,  Laws  of  1870,  p.  888  ;  Nelson  v. 
Mayor,  etc,  63  N.  Y.  545  ;  Brown  v.  Mayor,  etc.,  id.  243.) 
The  approval  and  ratification  by  the  legislature  of  the  increased 
salary  of  the  police  justices  is  also  unmistakably  shown  by  its 
providing,  by  chapter  383,  section  1,  page  888,  Laws  of  1870,  for 
and  authorizing  an  increase  of  the  salaries  of  the  civil  justices 
to  an  amount  not  exceeding  the  salaries  then  paid  to  the  police 
justices.  {Quinn  v.  Mayor,  etc.,  63  Barb.  595 ;  Potter's 
Dwarris  on  Stat.  128.)  When  the  legislature  acts  in  any  par- 
ticular matter,  it  is  presumed  that  it  does  so  with  a  knowledge 
of  all  the  facts  relating  thereto.  {Brown  v.  Mayor,  etc.,  63 
K  Y.  244-5 ;  1  Hun,  61  ;  Nelson  v.  Mayor,  etc.,  63  N.  Y. 
645-6.) 

David  J.  Dean  for  defendant.     The  conmaon  council  hac 
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no  power  to  increase  the  salaries  of  police  justices  on  the  31st 
of  December,  1869.  (Laws  of  1860,  chap.  508,  §  26  ;  People, 
ex  reL  Williams,  v.  Haines,  49  N.  Y.  593  ;  Sherman  v. 
Boyce,  15  Johns.  443.)  The  attempted  increase  of  salary  by 
the  resolution  of  the  common  council  was  not  validated  by  the 
subsequent  action  of  the  legislature  in  chapter  383  of  the  Laws  of 
1870,  authorizing  the  mayor  and  comptroller  to  fix  the  salaries 
of  the  civil  justices  at  such  sum  as  they  might  deem  the  busi- 
ness of  their  courts  to  justify,  not  exceeding  the  salary  then 
paid  to  police  justices.  {Quinn  v.  Mayor,  etc.,  44  How.  270; 
Smith  V.  Mayor,  etc.,  1  Him,  59 ;  Newell  v.  People,  3  Seld. 
9 ;  People  v.  Vtica  Ins.  Co,,  15  Johns.  358.)  The  attempted 
increase  of  salary  was  not  validated  by  the  action  of  the  legis- 
lature, directing  the  sum  of  $364,435  to  be  raised  for  expenses 
of  the  city  courts  in  the  year  1870.  (Chap.  383,  Laws  of  1880, 
the  Tax  Levy  Act.)  The  defendants  are  entitled  to  recover 
all  payments  made  to  the  plaintiff  in  excess  of  the  salary  es- 
tablished by  law.  {People  v.  Fields,  58  N.  Y.  505  ;  U.  S.  v. 
BarUett,  Davies,  9  ;  Stevenson  v.  Mortimer,  Oowp.  803  ;  Tay- 
lor  V.  Plummer,  3  M.  &  S.  563  ;  Supervisors  v.  Ellis,  59  N. 
Y.  625 ;  Lee  v.  Monroe,  7  Cranoh,  366.) 

Eabl,  J.  The  plaintiff  was  elected  one  of  the  police  justices 
of  the  city  of  New  York  in  the  fall  of  1869  for  the  term  of 
six  years,  commencing  on  the  first  day  of  January  following, 
and  he  served  in  his  oflice  until  November  3,  1873,  when  his 
term  came  to  an  end  pursuant  to  the  provisions  of  section  2  of 
chapter  538  of  the  Laws  of  1873.  He  was  paid  for  his  salary 
at  the  rate  of  $10,000  per  year  to  and  including  July  31, 
1871;  and  thereafter  while  he  was  in  office  he  demanded 
his  salary  at  the  same  rate,  but  was  paid  only  at  the  rate  of 
$5,000.  He  commenced  this  action  to  recover  the  balance  of 
his  salary,  bemg  the  difference  between  the  $5,000  paid  and 
the  $10,000  claimed.  The  defendants  in  their  answer  alleged 
that  the  plaintiff's  salary  was  lawfully  but  $5,000,  and  that  he 
was  paid  the  greater  sum  in  1870  and  1871  by  mistake  and 
without  authority  of  law,  and  they  set  up  the  over-payment 
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of  $7,916.66  as  a  counter-claim  for  which  they  demanded  judg- 
ment. 

The  action  was  brought  to  trial  before  a  judge  without  a  jury, 
and  he  found  that  plaintiflf  s  salary  was  lawfully  but  $5,000, 
dismissed  his  complaint  and  gave  judgment  to  the  defendants 
for  their  counter-claim.  The  plaintiflf  appealed  to  the  General 
Term  where  the  court  modified  the  judgment  by  disallowing 
the  counter-claim  and  affirming  it  as  so  modified.  Both  parties 
then  appealed  to  this  court. 

While  this  case  is  not  free  from  some  diflScnlty  and  doubt, 
we  find  no  satisfactory  reason  for  differing  from  the  General 
Term. 

The  act,  chapter  508  of  the  Laws  of  1860,  provided  for  the 
reorganization  of  the  police  courts  in  the  city  of  New  York, 
and  imposed  additional  duties  upon  the  police  justices ;  and  in 
section  26  provided  as  follows :  "  And  for  the  additional  duties 
imposed  in  this  act  the  common  council  or  board  of  supervisors 
in  said  city  and  county  may  increase  the  compensation  of  any 
officer  mentioned  herein."  At  the  time  that  act  was  passed 
the  salary  of  police  justices  was  $3,500 ;  and  in  December,  1862, 
the  common  council,  professing  to  act  under  that  statute,  in- 
creased the  salary  to  $5,000,  payable  monthly,  from  January  1, 
1863.  By  section  11  of  the  act,  chapter  876  of  the  Laws  of 
1869,  it  was  enacted  that  "  the  common  council  or  any  head  of 
department  of  the  city  of  New  York  is  hereby  prohibited  from 
creating  any  new  ofiSce  or  department,  or  increasing  the  salaries 
of  those  now  in  office,  or  their  successors,  except  as  provided 
by  acts  passed  by  the  leorislature." 

On  the  31st  day  of  December,  1869,  the  common  council 
adopted  a  resolution  which  provided  that  from  and  after  Jan- 
uary 1,  1870,  the  salary  of  police  justices  should  be  $10,000, 
payable  in  equal  monthly  installments.  The  claim  of  the  plain- 
tiff is  that  by  this  resolution  his  salary  became  lawfully  fixed 
at  the  sum  of  $10,000.  Whether  or  not  this  claim  is  well 
founded  depends  upon  the  construction  to  be  given  to  section 
26  of  the  act  of  1860.  Did  that  section  empower  the  common 
council  to  increase  the  salary  of  police  justices  from  time  to 


188G.]  Cox  V.  Mayor,  etc.,  op  New  York.  523 

Opinion  of  the  Court,  per  Earl,  J. 

time,  or  only  once  ?  We  are  of  opinion  that  it  authorized  but 
one  increase,  and  that  by  the  increaBe  made  in  1862  the  power 
of  the  common  council  to  increase  the  salary  was  exhausted. 

By  the  act  of  1860  additional  duties  were  imposed  upon  the 
police  justices,  and  in  view  of  that  circumstance  and  to  adjust 
the  salary  to  the  new  state  of  things,  the  power  to  mcrease  was 
conferred.  It  was  not  a  power  which,  to  promote  the  public 
good  or  to  cany  out  a  definite  public  policy,  was  required  to 
be  continuously  possessed  or  repeatedly  exercised.  The  lan- 
guage of  the  statute  seems  to  have  been  carefully  selected,  and 
if  it  had  been  intended  to  lodge  a  power  in  the  common 
council  liable  from  continuous  importunities  of  office-holders  to 
be  abused,  we  might  expect  to  find  the  intent  expressed  in 
more  appropriate  and  unmistakable  phraseology.  It  is  a  dele- 
gated power  which  should  not  be  extended  by  construction, 
implication  or  doubtful  inference.  There  was  authonty  to 
make  the  salary  commensurate  with  the  public  service  required, 
and  this  was  to  be  exercised,  not  piece-meal,  but  once  for  all. 
Therefore  the  resolution  for  a  further  increase  of  the  salary  on 
the  Slst  of  December,  1869,  was  unauthorized  and  was  also  m 
violation  of  section  11  of  the  act  of  1869  above  quoted,  and  the 
plaintiff  cannot,  therefore,  base  his  claim  upon  that  resolution 
alone. 

But  the  claim  is  made  that  the  legislature  approved  and 
ratified  the  increase  of  the  salary  of  police  justices  to  $10,000, 
and  that,  therefore,  plaintiff's  claim  to  the  increase  is  well 
founded. 

In  chapter  383,  Laws  of  1870  (p.  888),  it  was  enacted  as  fol- 
lows :  "  The  mayor  and  comptroller  are  hereby  authorised  to 
fix  the  salaries  of  the  civil  justices  of  said  city  (and  any  or  either 
of  them)  as  they  may  deem  the  legal  business  of  the  respective 
districts  to  justify,  not  exceeding  the  salary  now  paid  to  the 
police  justices  of  the  city."  The  civil  justices  were  then 
receiving  a  salary  of  $5,000,  and  in  pursuance  of  that  act  the 
mayor  and  comptroller  fixed  the  salary  at  $10,000,  and  it  was 
held  that  thereby  that  sum  became  the  lawful  salary.  (Quinn  v. 
Mayor,  etc.,  63  Barb.  595 ;  affirmed  in  this  court,  53  N.  Y.  627.) 
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It  is  contended  that  the  legislature  must  be  presumed  to  have 
known  that  the  salary  of  police  justices  had  been  increased  to 
$10,000  and  to  have  intended  to  confer  authority  to  make  a 
like  increase  to  the  civil  justices,  and  that  thus  it  ratified  the 
salary  then  allowed  to  the  police  justices.  We  cannot  assent  to 
this  claim.  It  is  a  rule  of  construction  that  the  l^islatnre 
is  presumed  to  have  knowledge  of  the  facts  directly  involved 
in  its  acts.  But  it  would  be  quite  absurd  to  presume  that  it 
had  knowledge  of  all  the  collateral  and  remote  facts  involved, 
or  that  it  contemplated  all  the  consequences  to  flow  directly  or 
indirectly  from  its  legislation.  Its  knowledge  falls  far  short 
of  omniscience,  and  che  rule  can  go  but  little  fiurther  than  to 
deny  the  right  to  assail  legislative  acts  on  the  ground  that  they 
were  passed  through  ignorance  or  mistake  of  fact.  There  can 
be  no  presumption  that  the  legislature  knew  when  thjsy  passed 
the  act  referred  to  that  there  had  been  an  attempted  unlawful 
mcrease  m  the  salary  of  police  justices,  or  that  it  knew  what 
salary  was  in  fact  paid  or  payable  to  them.  It  was  simply 
dealing  with  the  salary  of  civil  justices,  and  it  empowered  the 
officers  named  to  fix  that  at  any  sum  not  exceeding  that  paid 
to  the  police  justices,  and  there  can  be  no  inference  that  it 
intended  in  any  way  to  act  upon  or  affect  tlie  salary  of  the  lat- 
ter officials,  and  hence  there  is  no  ground  for  saying  that  it 
approved  that  salary.  It  was,  however,  held  upon  a  course  of 
reasoning  not  altogether  satisfactory,  that  as  $10,000  was  the 
salary  aictually  paid  to  the  police  justices  at  that  time,  the  strict 
letter  of  the  act  authorized  an  increase  of  the  salary  of  the 
civil  justices  to  tlie  same  amount^  and  that  conclusion  was 
reached  without  determining  whether  or  not  the  salary  of  the 
police  justices  had  been  lawfully  increased  to  $10,000. 

By  the  statute  (Chap.  876  of  the  Laws  of  1869,  §  12,  p. 
3133),  the  legislature  required  that  thereafter  all  estimates  for 
the  anticipated  expenditures  of  all  boards  and  departments  of 
the  government  of  the  city  of  New  York  should  be  made  by 
the  chief  officers  of  every  such  board  and  department  in  con- 
nection with  the  mayor  and  comptrollei,  and  submitted  to  the 
common  council  at  the  fii*st  meeting  thereof  in  January  in  each 
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year ;  and  that  the  estimates  so  submitted,  whether  acted  upon 
or  not  by  the  common  council,  should  be  presented  by  the 
mayor  to  both  branches  of  the  legislature  on  or  before  the  first 
Tuesday  in  March,  and  that  the  same  when  so  presented  were 
to  be  taken  to  be  the  sole  official  estimates  of  such  boards  and 
departments  for  such  annual  expenditures  of  the  year,  and  to 
include  all  expenses  that  in  the  opinion  of  such  officers  might 
be  necessary. 

As  thus  required,  the  estimates  of  the  anticipated  expendi- 
tures of  the  city  for  the  year  1870  were  made  up  at  a  meeting 
of  the  chief  officers  of  the  boards  and  departments  of  the 
city,  and  the  mayor  and  comptroller,  held  November  29,  1869, 
when  a  resolution  was  adopted  approving  of  the  same.  In 
those  estimates  the  salaries  of  the  police  justices  were  estimated 
and  stated  in  detail  under  the  general  head,  "salaries  city 
courts  "  (which  included  the  police  courts),  at  $5,000.  Before 
those  estimates  were,  however,  submitted  to  the  common  coun- 
cil it  had  increased  the  salaries  of  police  justices  to  $10,000 
per  annum.  In  consequence  of  this  increase  new  estimates  of 
the  expenses  of  the  city  courts,  which  included  the  police 
courts,  were  made,  showing  the  estimated  salary  of  each  of  the 
police  justices  to  be  $10,000  per  annum.  Pursuant  to  the  fur- 
ther requirements  of  the  statute,  the  estimates  so  made  were 
submitted  to  the  common  council  at  the  first  meeting  of  the 
board  held  in  January,  1870.  The  estimates  so  submitted 
showed  in  detail,  in  the  estimated  expenses  of  the  "city 
courts,"  the  salary  of  the  police  justices  to  be  $10,000,  and 
they  were  acted  upon  by  the  common  council,  and  its  action 
was  approved  by  the  mayor.  Those  estimates  were  transmit- 
ted' by  the  mayor  before  the  first  Tuesday  of  March,  1870,  to 
both  branches  of  the  legislature,  accompanied  by  a  memorial 
of  the  mayor  and  comptroller  praying  that  action  might  be 
taken  by  the  legislature  upon  the  same.  Upon  this  memorial 
and  accompanying  estimates  the  legislature  made  the  necessary 
appropriation  to  meet  the  expenses  estimated.  This  was  done 
by  the  statute  known  as  the  city  tax  levy  of  1870,  being  chap- 
ter 383,  Laws  of  1870,  page  881.     By  this  act  (p.  888)  the 
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amount  appropriated  and  authorized  to  be  raised  for  salaries  of 
the  city  courts  was  $364,435. 

It  is  further  claimed  that  by  this  action  of  the  legislature  au- 
thorizing a  levy  of  taxes  for  city  expenses,  including  the  large 
gross  sum  for  the  city  courts,  which  was  in  part  made  up  of 
the  amount  needed  to  pay  the  salaries  of  police  justices  at 
$10,000,  the  salary  at  that  sum  was  also  approved  and  ratified. 

It  cannot  be  presumed  that  the  legislature  had  knowledge  of 
all  the  facts  upon  which  the  city  authorities  based  the  esti- 
mates  consisting  of  hundreds  and  probably  thousands  of  items 
submitted  to  it.  It  knew  that  those  authorities  had  made 
their  estimates  of  the  money  needed  for  city  expenditures,  and 
it  authorized  the  money  to  be  raised,  but  it  did  not  authorize 
the  money  when  raised  to  be  paid  out  for  unlawful  purposes. 
It  authorized  a  gross  sum  to  be  raised  for  city  courts,  but  when 
raised  that  sum  was  to  be  paid  out  not  otherwise  than  accord- 
ing to  law.  In  authorizing  that  amount  to  be  raised,  there  k 
no  reason  for  saying  that  it  meant  to  change  or  increase  salaries, 
or  to  ratify  any  illegal  action  of  the  city  officers.  Sound  policy 
requires  that  legislative  ratification  of  what  was  previously  un- 
lawful should  be  found  in  plain  language,  and  not  left  to 
uncertain  implication  and  doubtful  inferences  resting  upon 
slender  foundations.  If  the  legislature  bad  expressly  author- 
ized the  raising  of  a  gross  sum  in  terms  to  pay  each  of  the 
police  justices  a  salary  of  $10,000,  we  would  have  had  a  different 
case.  Ratification,  whether  by  the  legislature  or  individuals, 
is  a  matter  of  intention,  and  tliat  should  be  made  to  appear. 

The  plaintiff's  complaint  was,  therefore,  properly  dismissed, 
and  it  only  remains  to  be  determined  whether  the  counter- 
claim of  the  defendants  was  properly  disallowed. 

The  salary  had  in  form  been  increased  before  the  plaintiff 
entered  upon  the  duties  of  his  office,  and  he  received  payment 
at  the  rate  of  $10,000  per  year  for  one  year  and  seven  months, 
so  far  as  appears,  in  good  faith  without  any  mistake  of  fact, 
he  and  the  other  city  officers  concerned  believing  that  the  in- 
crease had  lawfully  been  made.  He  received  the  payment 
more  than  six  years  before  the  commencement  of  this  action 
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out  of  moneys  for  that  purpose  lawfully  placed  in  the  city 
treasury  by  the  combined  action  of  the  State  and  local  legisla- 
tures. If  the  statute  of  limitations  had,  therefore,  been  set  up 
iu  the  reply  as  a  defense  to  the  counter-claim,  it  would  have 
been  a  complete  answer  to  the  same.  Under  the  circumstances 
it  would  be  a  hard  measure  of  justice  to  compel  the  plaintiff,  at 
this  late  day,  to  restore  the  money  thus  received  with  the  in- 
terest thereon.  As  appears  from  the  opinion  of  the  General 
Term,  the  counter-claim  was  there  disallowed  on  the  ground 
that  the  payments  to  the  plaintiff  were  voluntary,  and  without 
giving  our  reasons  at  length,  we  simply  announce  our  concur- 
rence in  that  conclusion. 

The  judgment  should  bfe  affirmed. 

All  concur. 

Judgment  affirmed. 

m 

mr 
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James  P.  Conner  et  al.,    Executors,   etc..    Respondents,  v.      |i46  256 
William  Keeves  et  al.,  Impleaded,  etc..  Appellants. 

A  covenant  of  indemnity  against  the  recoverr  of  a  judgment  is  broken  the 
moment  judgment  is  recovered  against  the  covenantee,  and  a  cause  of 
action  thereon  is  complete  for  damages,  which  are  measured  by  the 
amount  of  the  judgment;  and  this,  although  the  judgment  has  not  been 
paid  by  him,  and  although  the  covenantor  was  not  a  party  to  and  had  no 
notice  of  the  former  action. 

As  a  general  rule,  in  an  action  upon  a  bond  of  indemnity  against  judg- 
ments, the  sureties  thereon  are  concluded,  by  the  judgment  recovered 
against  the  obligee,  from  questioning,  except  for  fraudulent  collusion  for 
the  purpose  of  charging  the  sureties,  the  existence  or  extent  of  his  lia- 
bility in  the  action  wherein  it  was  rendered.  ^ 

Where,  however,  the  judgment  was  taken  by  consent  of  the  obligee,  while 
he  is  not  excluded  from  the  protection  of  the  indemnity,  the  judgment 
is  presumptive  evidence  only  against  the  sureties,  and  they  are  at  lib- 
erty to  show  that  it  was  not  founded  upon  any  legal  liability  qf  that  it 
exceeds  sach  liability. 

In  the  absence  of  any  proof  impeaching  the  fairness  or  justice  of  the 
claim  or  tending  to  show  that  the  judgment  exceeded  the  legal  liability 
of  the  obligee,  the  amount  thereof  is  the  sum  he  is  entitled  to  recover 
in  an  action  upon  the  bond. 

(Argued  October  26,  1886;  decided  November  23,  1886.) 
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Appeal  by  defendants  Reeves  and  Kloppenburgh  from 
judgment  of  the  General  Term  of  the  Supreme  CJoiirt,  in  the 
first  judicial  department,  in  favor  of  plaintiffs,  entered  upon 
an  order  made  March  27,  1885,  which  affirmed  a  judgment  in 
favor  of  plaintiffs,  entered  upon  a  verdict  directed  bj  the 
court.     (Reported  belovir,  35  Hun,  507.) 

This  action  was  upon  a  bond  of  indemnity,  the  substance  of 
which  and  the  material  facts  are  set  forth  in  the  opinion. 

Edward  D,  McCarthy  for  appellants. 

Henry  Thompson  for  respondents.  The  three  defendants 
are  jointly,  as  well  as  severally  bound  to  indemnify  plaintiff's 
testator,  and  being  so  bound,  are  in  privity  of  contract  with 
each  other,  and  are  to  be  regarded  and  treated,  quoad  the  con- 
tract and  the  rights  and  liabilities  connected  with  and  growing 
out  of  it,  as  one  person.  {Fay  v.  Amea^  44  Barb.  327,  333 ; 
BartUtt  V.  Campbell^  1  Wend.  50 ;  Scofield  v.  Churchill,  72 
N.  Y.  565 ;  Casoni  v.  Jerome^  58  id.  315  ;  Oerovld  v.  WiUan^ 
81  id.  573,  583,  584.)  Sureties  are  bound  in  such  a  case  be- 
cause by  the  contract  they  have  made  themselves  privy  to  the 
proceedings  against  their  principal,  and  when  the  principal  is 
concluded  the  surety,  in  the  absence  of  fraud  or  collusion,  is 
concluded  also.  {Casoni  w  Jerome,  58  N.  T.  322  ;  Vouglass 
V.  Rowland,  24  Wend.  35  ;  Jackson  v.  Griswold,  4  Hill,  522; 
Annette  v.  Terry,  35  N.  Y.  256 ;  Baggott  v.  Boulger,  2  Duer, 
160 ;  Harrison  v.  Clark,  87  N.  Y.  572 ;  Cohen  v.  Wymxm, 
Daily  Reg.,  Nov.  30,  1885.)  Under  the  terms  of  the  bond, 
notice  to  any  one  of  the  joint  obligors  was  sufficient,  and  the 
notice  given  to  Dubee,  the  plaintiff  in  the  execution,  and  his 
attorney,  and  their  active  co-operation  in  the  settlement,  re- 
sulting in  an  entry  of  judgment  by  their  consent,  was  all  that 
was  required  in  law  or  in  reason.  {Fay  v.  Amea^  supra; 
Westervelt  v.  Smith,  2  Duer.,  457  ;  Binnse  v.  Wood,  37  N.  Y. 
530 ;  Rapalye  v.  Prince^  4  Hill,  119.)  Even  if  the  cove- 
nants of  Reeves  and  Kloppenburg  were  one  of  general  in- 
demnity, without  any  agreement  to  bo  bound  by  the  result  of 
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the  suit  brought  against  Conner,  want  of  notice  does  not 
defeat  the  action  upon  their  bond.  ( Duffield  v.  Scott,  3  T.  R. 
374 ;  LesY,  Olark^  1  Hill,  56 ;  Aberdeen  v.  Blaokmar^  6  id. 
624;  Thomas  v.  HiMeU,  15  N.  Y.  405;  35  id.  120;  Chapin 
V.  Thompson,  4  Hun,  779  ;  Annette  v.  Tei*ry^  35  N.  Y.  256  ; 
Pinnae  v.  Wood^  37  id.  530;  Konitzky  v.  Meyer j  49  id.  571, 
573,  576 ;  O'Brien  v.  MoCann,  58  id.  376  ;  Comstook  v.  Dro- 
hun,  8  Hun,  373.)  The  bond  being  conditioned  against  all 
liability  of  the  sheriflf,  and  not  damage  merely,  respondents 
were  not  required  to  show  that  the  judgment  had  been  paid. 
{Johnson  V,  Gilbert,  9  Hun,  469  ;  Bancroft  v.  Spear,  44  Barb. 
209 ;  Chase  v,  Hinman,  8  Wend.  452  ;  liockafellar  v.  Don- 
nelly, 8  Cow.  628 ;  OUbert  v.  Weiman,  1  Comst.  561.) 

Andbews,  J.  The  obligors  undertook  to  well  and  truly 
save,  keep  and  bear  harmless,  and  indemnify  the  plaintiffs'  tes- 
tator, "William  C.  Conner,  "of  and  from  all  harm,  let,  trouble, 
damage,  liability,  costs,  counsel  fees,  expenses,  suits,  actions, 
judgments  that  may  at  any  time  arise,  come,  accrue  or  happen 
to  be  brought  against  him,  for  or  by  reason  of  the  levying,  at- 
taching and  making  sale,"  under  and  by  virtue  of  an  execution 
issued  to  him  as  sheriff,  on  a  judgment  in  favor  of  the  defend- 
ant Dubee  against  one  Fischer,  of  pei*sonal  property  claimed  by 
third  persons.  The  undertaking  was  not  against  damage 
merely,  but  was  an  indemnity  against  liability  by  judgment  as 
well.  {Rockfdler  v.  Donnelly,  8  Cow.  623,  628 ;  Chace  v. 
Hinman,  8  Wend.  452.)  By  the  general  rule  of  law  a  cove- 
nant to  indemnify  against  a  future  judgment,  charge  or  lia- 
bility, is  broken  by  the  recovery  of  a  judgment,  or  the  fixing 
of  a  charge  or  liability  in  the  matter  to  which  the  covenant 
relates.  When  the  covenant  is  one  of  indemnity  against  the 
recovery  of  a  judgment,  the  cause  of  action  on  the  covenant 
is  complete  the  moment  the  judgment  is  recovered,  and  an 
action  for  damages  may  be  immediately  maintained  thereon, 
measured  by  the  amount  ot  the  judgment,  and  this  although 
the  judgment  has  not  been  paid  by  the  covenantee,  and 
although  the  covenantor  was  not  a  party,  or  had  no  notice 
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of  the  former  action.  The  covenantor  in  an  action  on  a 
covenant  of  general  indemnity  against  judgments,  is  concluded 
by  the  judgment  recovered  against  the  covenantee,  from 
questioning  the  existence  or  extent  of  the  covenantee's  liability 
in  tlie  action  in  which  it  was  rendered.  The  recovery  of  a 
judgment  is  the  event  against  which  he  covenanted,  and  it 
would  contravene  the  manifest  intention  and  purpose  of  the 
indemnity,  to  make  the  right  of  the  covenantee  to  maintain  an 
action  on  the  covenant,  to  depend  upon  the  result  of  the  retrial 
of  an  issue  which  as  against  the  covenantee  had  been  conclu- 
sively determined  in  the  former  action,  "always,  however,  saving 
the  right,  as  the  law  nmst  in  every  case  where  the  suit  is  be- 
tween tliird  persons,  to  contest  the  proceeding  on  the  ground 
of  fraudulent  collusion,  for  the  purpose  of  charging  the  surety." 
(CowEN,  J.,  Douglass  v.  Eowlandy  24  Wend.  36,  55.)  The  gen 
oral  doctrine  above  stated  is  fully  settled  by  authority.  {Chace 
V.  Illnmariy  supra  ;  Oilhert  v.  Wiraan^  1  Comst.  550 ;  Method- 
ist Churches  of  N.  T.  v.  Barker,  18  N.  T.  463  ;  Rapelye 
V.  Prince,  4  Hill,  119,  120 ;  Bridgeport  F.  <&  M.  Ins.  Co. 
V.  Wilson,  34  N.  T.  275,  280';  Douglass  v.  Howlandj  supra.) 
This  case,  however,  presents  a  feature  which,  so  far  as  I 
know,  is  not  found  in  any  of  our  reports.  The  judgment  m 
the  action  of  Kahrs  against  the  sherifiE  was  entered  by  consent. 
The  action,  after  issue  had  been  joined,  was  put  on  the  calen- 
dar, where  it  remained  for  several  months,  Dubee,  one  of 
the  obligors  of  the  indemnity  bond,  and  the -plain tiflE  in  the 
execution  against  Fischer,  was  notified  of  the  action,  and  was 
consulted  by  the  sheriff  in  respect  to  the  litigation.  It  was 
found  that  there  was  difficulty  in  procuring  witnesses  to  estab- 
lish the  defense,  and  it  was  finally  agreed  between  Kahrs,  Con- 
ner and  Dubee  that  judgment  should  be  taken  in  the  action 
in  favor  of  Kahrs  for  $500,  and  pursuant  to  this  agreement,  and 
by  the  consent  of  the  parties  thereto  in  open  court,  judgment 
was  entered.  The  question  is  whether  a  judgment  obtained 
un  ler  these  circumstances,  established  a  breach  of  the  contract 
of  indemnity,  and  justified  the  court  in  directing  a  verdict  for 
the  plaintiffs. 
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The  defeadants  neither  proved  nor  offered  to  prove  that 
there  was  any  defense  in  fact  to  the  action  of  Kahrs,  or  tliat 
the  judgment  exceeded  the  sum  which  Kahrs  was  entitled  to 
recover  against  the  sheriff,  or  that  the  agreement  for  tlie  ad- 
justment of  the  amount,  or  the  consent  to  the  entry  of  the 
judgment,  was  fraudulent  or  collusive.  The  appellants  must 
fail  on  this  appeal,  unless  they  can  maintain  the  proposition 
that  the  judgment  against  the  sheriff  furnished  neither  conclu- 
sive nor  presumptive  e^vidence  of  a  breach  of  the  condition  of 
the  bond,  or  in  other  words,  that  a  judgment  rendered  by  con- 
sent was  not  a  judgment  or  adjudication  within  the  meaning  of 
the  bond.  The  question  is  not  free  from  difficulty,  but  we  are 
of  opinion  that  the  judgment,  in  the  absence  of  any  evidence 
of  fraud  or  collusion,  or  any  suggestion  that  there  was  a  de- 
fense to  the  action  against  the  sheriff,  although  entered  upon 
consent  of  the  parties  to  the  action,  presumptively  at  least  es- 
tablished the  liability  of  the  defendants.  The  defendants  exe- 
cuted the  bond  at  the  request  and  for  the  accoramodajtion  of 
Dubee.  Its  obvious  purpose  was  to  secure  the  sheriff  against 
apprehended  litigation  as  to  the  title  to  the  property  seized 
under  the  execution  against  Fischer.  The  bond  was  given  to 
indemnify  the  sheriff  against  suits  and  judgments  to  which 
he  should  be  a  party  growmg  out  of  that  proceedmg.  The 
appellants  did  not  make  it  a  condition  of  their  liability  that 
they  should  have  notice.  They  were  satisfied  that  the  sher- 
iff should  conduct  litigations  founded  upon  his  seizure  of  the 
property  without  reserving  any  right  of  intervention."  They 
committed  the  matter  to  his  discretion,  not  indeed  by  ex- 
press words,  but  by  necessary  implication.  It  is  true  that 
the  sheriff  was  not  in  a  legal  sense  the  agent  of  the  sureties  to 
manage  suits  brought  against  him,  but  the  sureties  agreed  that 
no  judgments  should  be  recovered  against  him  therein.  They 
did  not  limit  the  indemnity  to  judgments  obtained  upon  an 
actual  trial  or  after  a  contest  in  court,  and  they  did  not  under- 
take to  divest  the  sheriff  of  the  power  incident  to  his  position 
as  a  party,  to  settle  and  adjust  litigations  instituted  against  him 
in  view  of  the  exigencies  of  the  situation.    It  might  very  well 
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happen  that  a  judgment  founded  upon  a  compromise  or  agree- 
ment without  actual  trial  would  best  promote  the  interests  of 
all  concerned.  Can  it  be  affirmed,  as  a  matter  of  law,  that  the 
conditions  of  the  bond  only  covered  judgments  obtained  upon 
hostile  and  adverse  litigation,  and  that  no  discretion  was  left  in 
the  sheriff  to  consent  to  a  judgment,  although  he  believed  that 
by  so  doing  money  would  be  saved  to  the  parties  ultimately  lia- 
ble ?  This  we  think  would  be  a  too  strict  interpretation  of  the 
contract.  But  at  the  same  time  to  hold  that  a  judgment  entered 
by  consent  of  the  parties,  and  without  notice  to  or  approval  by 
the  sureties,  is,  in  the  absence  of  proof  of  fraud  or  collusion,  con- 
clusive against  them,  would  open  the  door  to  the  perpetration 
of  secret  frauds  and  subject  sureties  to  a  most  hazardous  respon- 
sibility, and  to  the  discretion  and  judgment  of  a  third  person, 
which  might  seriously  imperil  them.  A  judgment  by  default  has 
been  held  to  be  covered  by  an  indemnity  against  judgments.  {Zee 
V.  Clark,  1  Hill,  56 ;  Aberdeen  v.  Blachmar,  6  id.  324 ;  AnneU  v. 
Terry,  .35  N.  T.  256.)  But  where  default  is  made  the  plaintiff 
must  give  proof  to  entitle  him  to  judgment.  While  weare  of  opin- 
ion that  the  sheriff  was  not  excluded  from  the  protection  of  the 
indemnity  by  reason  of  the  fact  that  the  judgment  was  taken  by 
his  consent,  we  think  the  reasonable  rule  is  that  a  judgment  so 
obtained  is  presumptive  evidence  only  against  the  sureties,  and 
that  they  are  at  liberty  to  show  that  it  was  not  founded  upon 
any  legal  liability  to  the  plaintiff  in  the  action,  or  exceed  such 
liability.  We  are  not  aware  that  this  point  has  been  adjudi- 
cated in  our  court,  but  this  conclusion  is  warranted,  we  think, 
by  legal  and  equitable  considerations.  In  this  case  there  is  an 
absence  of  any  proof  impeaching  the  fairness  or  justice  of  the 
claim  of  Kahrs,  or  tending  to  show  that  the  judgment  exceeded 
the  legal  liability  of  the  sheriff. 

-The  judgment  should,  therefore,  be  affirmed. 

All  concur,  except  RtroBR,  Oh.  J.,  not  voting. 

Judgment  affirmed. 
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In  the  Matter  of  the  Application  of  Bobebt  B.  Gardner,  as 
Administrator,  etc.,  for  Leave  to  Sell  Heal  Estate. 

Where  one  person  enters  into  the  emploTment  of  another  without  an  ex- 
press agreement  as  to  the  time  of  service  or  measure  of  compensation, 
in  the  absence  of  any  proof  of  usage,  it  is  to  be  considered  as  a  general 
hiring;  but  no  agreement  can  be  implied  that  compensation  shall  be 
postponed  until  the  termination  of  the  employment ;  and  where  the  em- 
"plojment  has  continued  for  a  long  period  of  time,  and  there  are  no  mutual 
accounts  between  the  parties,  the  statute  of  limitations  is  a  bar  to  a 
daim  for  more  than  six  years  of  services  in  such  employment,  unless  it 
appear  that  payments  have  been  made  to  apply  thereon  within  the  six 
years,  in  which  case  a  recovery  is  proper  for  a  period  beginning  six 
years  prior  to  the  first  of  said  payments, 

(Argued  October  26,  1886;  decided  November  28,  1886.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
CSoart,  in  the  fourth  judicial  department,  made  August  24, 
1885,  which  affirmed  an  order  of  the  surrogate  of  Tompkins 
county,  denying  the  application  of  Robert  B.  Gardner,  as  ad- 
ministrator of  the  estate  of  Allen  B.  Gardner,  for  leave  to  sell 
real  estate  for  payment  of  the  debts  of  his  intestate. 

The  material  facts  are  stated  in  the  opinion. 

George  E,  Ooodrich  and  H.  K  Rowland  for  appellants. 
The  payments  made  by  the  intestate  were  acknowledgments  of 
the  indebtedness  and  sufficient  to  take  the  whole  claim  out  of 
the  statute  of  limitations.  {Davis  v.  Gorton^  16  N.  Y.  255 ; 
Smith  V.  Tide,  60  id.  106 ;  OUhert  v.  OomstooJc,  93  id.  484  ; 
Purcdl  V.  Fat/,  58  How.  317;  19  Hun,  595;  JSich  v.  Niag- 
ara Savings  Bk.,  3  id.  481 ;  MiUer  v.  TalooU,  46  Barb.  167  ; 
Barve  v.  Oano^  9  Hun,  6.)  The  effect  of  a  part  payment  in 
taking  a  case  out  of  the  operation  of  the  statute  is  not  derived 
from  any  statutory  provision,  but  results  from  the  decisions  of 
the  courts,  and  depends  wholly  upon  the  reason  of  those  decis- 
ions. (7  Wait's  Law  of  Actions,  etc.,  301 ;  Bethgate  v. 
Raskins^  59  N.  Y.  533.)  Where  there  is  a  long-continued 
service  performed  by  one  person  for  another,  no  time  of  pay- 
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ment  and  no  fixed  period  of  Bervices  being  stipulated,  and 
small  payments  being  made  from  time  to  time  to  apply  apon 
the  balance  due,  the  services  are  deemed  to  be  continuous, 
and  a  payment  made  within  six  years  renews  the  whole  claim 
for  the  previous  services.  {LetUer  v.  SmUeyy  9  Ind.  116; 
Sehech  v.  Garriit^  69  Penn.  St.  144 ;  ZeigUr  v.  Runty  1  Mo- 
Leod,  577 ;  Wood  on  Limitations,  314.) 

Wm,  D,  TutUe  for  respondents.  Kecovery  can  be  had  for 
only  six  years  prior  to  the  payment  of  April,  1879.  (Wood 
on  Master  and  Servant,  130  ;  Davis  v.  Gorton,  16  N.  Y.  255 ; 
Oreen  v,  Adama^  4  Kern.  225 ;  Palmer  v.  City  of  N,  T,,  2 
Sandf.  318;  EdTnonatone  v.  Edwards^  15  Wend.  554;  Kim- 
lall  V.  Brown,  7  id.  332;  OHhert  v.  Comstock,  93  N.  T.  487.) 
Evidence  of  mere  payments  of  money  is  not  enough  without 
something  to  connect  it  witli  the  debt  in  suit.  {Livermore  v. 
Rand,  26  N.  H.  85;  Strawny.  Hooh,  25  Penn.  St.  391.)  If 
there  is  a  mere  naked  payment  of  money  without  any  thing  to 
show  on  what  account  or  for  what  reason  the  money  was  paid, 
the  payment  will  be  of  no  avail  under  the  statute.  (Wood  on 
Limitations,  §  98 ;  Gilbert  v.  Oomsf^Gh,  93  N.  T.  487.)  The 
simple  prj^sentation  of  an  account  containing  credits  to  the  ex- 
ecutor is  not  sufficient.  The  account  should  be  regularly  proved 
to  have  the  e&ect  of  taking  the  case  out  of  the  statute  of  limita- 
tions.    (13  Hun,  107.) 

*■  Danforth,  J;  The  only  claim  which  justified  the  applica- 
tion was  one  presented  in  favor  of  Lucy  C.  Gardner,  a  sister 
of  the  deceased,  for  house-keeping  or  house-work,  and  in  re- 
gard to  that  the  surrogate  found  that  she  began  to  perform 
valuable  services  for  her  brother  at  his  request,  and  as  his  ser- 
vant, on  or  about  November  1,  1843,  and  continued  to  per- 
form such  services  until  his  death  on  or  about  November  1, 
1882,  a  period  of  thirty-nine  years ;  that  they  were  worth  a 
certain  sum  per  week,  varying  in  amount  in  different  years,  and 
that  "  to  apply  on  "  those  services  the  deceased  paid  the  claim- 
ant $2  in  the  spring  of  1879,  and  $30  in  the  fall  of  that  year, 
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"  and  that  he  had  paid  her  a  little  money  occasionally,"  "  every 
few  years  some,"  but  that  "  the  particular  times  or  amounts  of 
such  payments  were  not  stated  or  shown,"  and  holding  as  mat- 
ter of  law  that  the  statute  of  limitations  precluded  a  recovery 
for  any  service  rendered  more  than  six  years  before  the  pay- 
ment made  in  the  spring  of  1879,  he  gave  judgment  for  the 
residue  only,  viz. :  for  services  rendered  during  six  years  prior 
to  April  1,  1879,  and  from  that  time  to  the  death  of  the  de- 
ceased, in  all  nine  years. 

In  cases  of  this  character  there  is  often  great  difficulty  in 
getting  at  the  truth  so  as  to  adjust  fairly  the  rights  of  both 
parties.  But  here  every  question  has  been  settled  to  their  satt 
isfaction,  excepting  that  relating  to  the  application  of  the  stat- 
ute of  limitations.  The  effect  of  that  statute  is  to  prevent  one 
who  neglects  to  enforce  his  right  of  action  upon  a  contract 
obligation  or  liability,  whether  express  or  implied,  from  doing 
so  after  tjie  expiration  of  six  years  from  the  time  the  cause  of 
action  accnied.  ^  Here  there  was  no  express  agreement  as  to 
the  time  or  measure  of  compensation,  nor  any  evidence  of 
usage  in  respect  thereto,  and  I  am  unable  to  find  any  circum- 
stance to  distinguish  the  claimant's  case  from  that  decided  by 
this  court  in  Davis  v.  Gorton  (16  N.  Y.  255),  where  it  was  in 
substance  held  that  a  similar  indefinite  engagement  was  to  be 
taken  as  a  general  hiring,  but  that  the  law  would  not  imply 
an  agreement  that  compensation  should  be  postponed  until  the 
termination  of  the  employment,  and  a  judgment  wliich  had 
been  rendered  on  the  opposite  theory  was  reversed.  >  It  did  not 
appear  in  that  case  that  any  payments  had  been  made,  but  in 
Gilbert  v.  Comstock  (93  N.  Y.  484)  that  fact  was  in  evidence, 
and  an  allowance  for  six  years  prior  thereto  was  justified. 
That  circumstance  was  present  in  the  case  at  bar,  and  the  same 
effect  has  been  given  to  it. 

We  think  the  claimant  can  require  nothing  more.  In  Sn^ith 
V.  Velie  (00  N.  Y.  106),  on  which  case  the  appellant  relies, 
there  were  open  mutual  accounts  between  the  parties,  and 
while  that  condition  of  things  continued  the  statute  was  no  bar, 
for  if  the  last  item  is  within  six  years,  it  draws  after  it  items 
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beyond  that  period.  In  the  abseDce  of  an  express  agreement 
as  to  time  of  payment,  the  law  will  no  doubt  pre^me  that  the 
parties  contractted  in  ref ei*ence  to  the  asage  prevailing  in  respect 
thereto  in  the  kind  of  employment  m  question,  aod  when  shown, 
it  would  be  taken  into  acoonnt;  but  here,  as  before  suggested, 
none  is  proven.  The  witnesses,  indeed,  estimate  the  value  of  the 
services  at  a  certain  sum  per  week,  and  from  that  it  might  per- 
haps be  inferred  that  weekly  payments  were  usual  in  such 
cases,  but,  however  that  may  be,  both  reason  and  authority 
repel  the  implication  that  under  such  a  general  contract  as  the 
present,  payment  was  intended  to  be  delayed  until  the  end  of 
service.  We  think,  therefore,  that  the  appeal  fails  and  the 
judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Emily  D.  Jex  et  al.,  Executors,  etc.,  Appellants,  v.  The 
Mayor,  Aldebumen  and  Commonalty  of  the  Cfty  of  Xew 
York,  Respondent. 


Tbe  provision  of  tbe  act  la  relation  to  racating  Hlegal  or  irregalar  i 
ments  for  local  improyeinenta  in  the  city  of  New  York  (§  2,  chap.  338, 
Laws  of  1858,  as  amended  bj  chap.  812,  Laws  of  1874),  which  Ukea 
away  the  remedy  by  action  to  racate  such  an  assessment,  applies  only 
686        where  there  is  an  existing  Uen  created  by  the  assessment ;  It  has  no  ap- 
-_l      plication  when  the  lien  has  been  removed  by  payment  or  otherwise, 
296    An  action,  therefore,  is  maintainable  to  recover  back  moneys  wrongfallj 
586|     extorted  under  color  of  an  assessment  Imposed  without  jurisdiction. 
_21|  It  is  not  essential  that  such  an  assessment  shall  be  first  vacated  to  enable 
the  party  to  recover  back  the  money  paid  thereon. 
It  seems,  if  the  vacation  of  the  assessment  is  necessary,  that  relief  may  be 
had  in  the  same  action,  and  In  connection  with  the  relief,  for  the  recov- 
ery of  the  money. 
The  presentation  of  a  proper  petition,  as  prescribed  by  the  city  charter  of 
1873  (§   115,    chap.  885,  Laws  of  1873),   is  the  basis  of    tbe  jurisdic 
tion  of  the  common  council  to  Incur  an  expense  for  repaving,  reimburs- 
able by  local  assessment. 
A.n  assessment,  therefore,  for  such  an  improvementi  Initiated  without  a 
petition,  is  not  irregular  merely,  but  Is  void. 

(Argued  October  28. 1886;  decided  November  28,  1886.) 


1886.]       Jbx  et  sJ.  v.  Mayor,  etc.,  op  New  York.  537 


Statemeut  of  case. 


Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  October  30,  1885,  which  affirmed  an  order  of  Special 
Term,  sustaining  a  demurrer  to  the  complaint  herein. 

This  action  was  brought  to  recover  back  the  amount  of  an 
alleged  illegal  assessment  which  plaintiff's  testator  had  been 
wrongfully  compelled  to  pay.  The  substance  of  the  averments 
in  the  complaint  is  set  forth  in  the  opinion. 

Herbert  A,  Shipman  for  appellants.  An  action  of  this  na- 
ture can  be  maintained.  {SfrusburghY.  Mayor ^  etc.,  87  N.  Y. 
452;  Laws  of  1873,  chap..  312,  §  18;  id.,  chap.  613,  §  3; 
Delano  v.  Mayor,  etc.,  32  Hun,  144.)  The  act  of  1858  (Chap. 
338),  as  amended  by  the  act  of  1874  (Chap.  312),  is  only  ap- 
plicable when  the  lien  of  the  assessment  exists.  {In  re  Lima^ 
77  N.  Y.  170 ;  In  re  Eughee,  93  id.  613.)  It  is  competent 
for  the  legislature  to  deprive  a  court  of  equity  of  the  power  of 
giving  a  particular  remedy,  but  it  cannot  deprive  a  party  of  all 
remedy.  (Cooley's  Constitutional  Limitations  [3d  ed.],  239; 
Lennon  v.  Mayor,  etc.,  55  N.  Y.  361;  Taylor  v.  Porter, 
4  Hill,  144.)  Where  an  assessment  is  in  fact  utterly  void  on 
the  ground  that  the  assessors  had  no  jurisdiction  to  impose  the 
same,  an  action  may  be  maintained  to  recover  back  money  paid 
in  satisfaction  thereof  without  first  having  the  assessment  set 
aside  or  vacated.  {Newman  v.  Supervisors  of  Livingston  Co.^ 
45  N.  Y.  676 ;  Strushurgh  v.  Mayor,  etc.,  87  id.  452 ;  Horn  v. 
New  Lots,  83  id.  100  ;  Bruecher  v.  Port  Chester,  101  id.  244.) 
Where  the  action  is  brought  to  vacate  an  assessment  existing  as 
a  cloud  upon  title  the  owner  is  the  party  aggrieved,  and  is  the 
party  in  interest,  {In  re  Gantz,  85  N.  Y.  538  ;  In  re  Mayer 
.  V.  Mayor,  101  id.  284.)  The  assessment  was  void,  being  for  the 
repavement  of  a  street,  and  such  repavement  never  having 
been  petitioned  for  by  a  majority  of  the  owners  of  the  prop- 
erty on  the  line  of  street.  (Laws  of  1873,  chap.  335,  §  115; 
In  re  Manhattan  R.  R.  Oo.,  102  N.  Y.  301;  Bruecher  y. 
Port  Chester,  101  id.  240,  244.) 
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D.  J.  Dean  for  respondent.  A  suit  in  equity  to  vacate  an 
assessment  in  the  city  of  New  York  cannot  be  maintained. 
(Laws  of<l858,  chap.  338;  Miller's  Case^  12  Abb.  121 ;  Laws 
of  1874,  chap.  312 ;  Consolidation  Act  of  1882,  §  897 ;  Uech 
man  v.  Mayor ^  etc.,  22  Hun,  591 ;  Matter  of  Gantz^  85  N  Y. 
539 ;  Knapp  v.  Vity  of  Brooklyn^  97  id,  520 ;  Wilnox  v.  Mayor ^ 
etc.,  Supr.  Ct.,  Special  Term,  1885 ;  Astor  v.  Mayor^  etc,^  39 
Supr.  Ct.  129 ;  62  N.  Y.  580.)  The  act  of  1874  does  not  de- 
prive the  court  of  jurisdiction,  it  simply  prescribes  the  method 
which  the  plaintifiE  shall  pursue  in  attacking  illegal  or  voidable 
assessments.  The  legislature  has  ample  power  to  do  this. 
(Lennon  v.  Mayor,  etc.,  55  N.  Y.  366;  Dolan  v.  Mayor,  etc., 
62  id.  472;  BL  of  C/ienango  v.  Brown,  26  id.  467.)  Prima 
facie,  and  in  the  absence  of  modifying  facts,  it  is  the  owner  of 
land  who  is  aggrieved  by  the  imposition  of  an  unlawful  assess- 
ment. {In  re  Gantz,  85  N.  Y.  538.)  The  facts  set  forth  in 
the  complaint  do  not  constitute  any  cause  of  action,  legal  or 
equitable.  {Strusburgh  v.  Mayor,  etc.,  87  N".  Y.  452 ;  Swift 
V.  Poxighkeepaie,  37  id.  511 ;  Bk.  of  Commonwealth  v.  Mayor, 
etc.,  43  id.  184  ;  Peyser  v.  Mayor,  etc.,  70  id.  497 ;  Wilkes  v. 
Mayor,  etc.,  79  id.  621 ;  ParcsU  v.  Mayor,  etc.,  85  id.  330 ; 
Knapp  V.  City  of  Brooklyn,  97  id.  520 ;  Mayer  v.  Mayor, 
etc.,  101  id.  284;  Newmxin  v.  Supervisors  of  Livingston  Co., 
45  id.  676;  Horn  v.  New  Lots,  83  id.  100.)  Where  there  is 
no  statute  modifying  the  jurisdiction  of  the  court  an  action 
may  be  maintained  to  recover  back  money  paid  for  an  assess- 
ment or  tax,  which  is  void  upon  its  face,  for  lack  of  jurisdic- 
tion in  the  assessor,  without  having  first  set  aside  the  tax  or 
assessment.  {Horn  v.  New  Lots,  83  N.  Y.  100 ;  Newman  v.  Sw- 
pei^isors  of  Livingston  Co.,  45  id.  673,  682 ;  Chapman  v.  City 
of  Brooklyn,  40  id.  372.)  An  action  cannot  be  maintained  to 
recover  back  money  paid  for  an  illegal  assessment,  which  is  not 
void  upon  its  face,  so  long  as  the  assessment  remains  un  vacated 
and  unreversed.  {Swift  v.  Poughkeepsie,  37  N.  Y.  511 ;  Bk. 
of  Commonwealth  v.  Mayor,  etc.,  43  id.  184;  Peyser  v. 
Mayor,  etc.,  70  id.  497 ;  PurceU  v.  Mayor,  etc.,  85  id.  330 ; 
Wilkes  V.  Mayor,  etc.,  79  id.  621.)     The  legislature  has  ample 
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power  to  deprive  a  court  in  equity  of  jurisdiction  to  entertain 
such  actions.  {Lennon  v.  Mayor ^  eio,,  55  N.  Y.  366 ;  DoUin 
V.  Mayor^  etc.^  62  id.  472;  Astor  v.  2/ayor^  eto.^  id.  580;  Bk. 
of  Chencmgo  v.  Brown^  26  id.  467.)  As  matter  of  public  policy 
the  action  at  bar  should  meet  the  condemnation  of  the  court. 
{In  re  Mahan,  81  N.  Y.  621 ;  In  re  Merriam,  84  id.  596.) 

Andrews,  J.  Upon  the  facts  averred  in  the  complaint  the 
assessment  imposed  upon  the  lands  of  the  intestate  for  regu- 
lating and  paving  Broadway,  although  valid  on  its  face,  was, 
nevertheless,  void  for  want  of  jurisdiction.  It  was  an  assess- 
ment for  repaving,  and  the  ordinance  of  the  common  council 
directing  the  improvement  was  not  based  upon  a  petition  of  a 
majority  of  the  property-owners  as  required  by  the  charter. 
(Laws  of  1873,  chap.  335,  §  115.)  The  work  also  involved  an 
expenditure  exceeding  $1,000,  and  was  not  let  by  contract,  nor 
was  it  authorized  by  a  vote  of  three-fourths  of  the  members  of 
the  common  council,  which  is  essential  to  justify  a  departure 
from  the  general  rule  requiring  work  involving  an  expenditure 
exceeding  that  amount  to  be  done  by  contract  founded  upon 
sealed  bids  and  proposals. 

The  presentation  of  the  proper  petition  is  the  basis  of  the 
jurisdiction  of  the  common  council  to  incur  an  expense  for  re- 
paving  reimbursable  by  local  assessment.  The  statute  requir- 
ing the  presentation  of  a  petition  was  designed  for  the  protec- 
tion ot  property-owners.  The  initiation  of  the  improvement 
without  a  petition  was  not  an  irregularity  merely,  but  was  a  fun- 
damental error.  It  was  a  condition  precedent  to  the  right  to  make 
an  assessment  for  the  improvement,  that  it  should  have  been 
petitioned  for  by  the  requisite  number  of  property-owners. 
(See  In  re  Emigrant^  Savings  Banh^  75  N.  Y.  3S9; 
In  re  Weil,  83  id.  543 ;  In  re  B.  R.  Co.,  102  id.  302.) 
It  is  alleged  in  the  complaint  that  the  intestate,  being  igno- 
rant of  the  defects  in  the  proceedings,  was  required  to  pay,  and 
did  pay,  under  coercion  of  law,  an  assessment  against  his  lands 
for  the  improvement  amounting  to  $1,437.02,  and  that  the 
claim  to  have  the  money  repaid  had  been  duly  presented  to  the 
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comptroller  and  was  rejected,  and  the  complaint  demands  judg- 
ment vacating  the  assessment,  and  also  for  the  amount  paid 
thereon  by  the  plaintiff,  with  interest.  It  is  not  controverted 
that  if  the  assessment  was  illegal  a  case  was  presented  by  the 
complaint,  which,  under  the  general  rule  of  law,  entitled  the 
plaintiff  to  relief.  {Strusburgh  v.  Mayor^  eto.j  87  N.  Y.  452.) 
It  is  contended,  however,  that  the  vacation  of  the  assessment 
must  precede  or  accompany  the  remedy  to  recover  back  the 
money  paid,  and  that  the  remedy  by  action  to  vacate  the  assess- 
ment has  been  taken  away  by  chapter  812  of  the  Laws  of  1874, 
amending  chapter  338  of  the  Laws  of  1858,  which  declares 
that  ^'  hereafter  no  suit  or  action  in  the  nature  of  a  bill  in  equity 
or  otherwise  shall  be  commenced  for  the  vacation  of  any  assess- 
ment in  said  city,  or  to  remove  a  cloud  upon  title ;  but  owners 
of  property  shall  hereafter  be  confined  to  their  remedies  in  snch 
cases  to  the  proceedings  under  the  act  hereby  amended,"  and  that 
this  remedy  being  taken  away  the  right  to  the  other  relief  is  gone 
also. 

The  act  of  1858  provided  an  easy  and  expeditious  remedy 
for  the  vacation  of  an  illegal  or  irregular  assessment  which  con- 
stituted a  cloud  upon  title  without  subjecting  parties  affected 
thereby  to  the  necessity  of  resorting  to  the  dilatory  and  expen- 
sive remedy  by  action.  The  amendment  of  1874  made  this 
remedy  exclusive.  But  the  statute  only  applies  where  there  is 
an  existing  lien  created  by  the  assessment.  When  the  lien  is 
removed  by  payment  or  otherwise  the  act  has  no  application. 
{I7i  re  Lirna,  77  N.  Y.  170;  In  re  Hughes,  93  id., 513.)  The 
act  of  1874  did  not  in  terms,  and  could  not  have  been  intended 
to  take  away  all  remedy  to  recover  back  money  wrongfully 
extorted  under  color  of  an  illegal  assessment.  It  confines 
owners  of  property  to  the  remedy  given  by  the  act  "in 
such  cases ; "  that  is,  where  the  remedy  sought  is  the  vaca- 
tion of  an  assessment  and  the  cancellation  of  an  existing  lien. 
The  right  of  action  in  this  case  arises  out  of  the  unlawful 
exaction  of  money  from  the  plaintiff  under  illegal  process, 
which  on  being  paid  operated  to  cancel  the  lien.  It  is  not 
touched  by  the  act  of  1874,     (See  Strv^burgh   v.   Mayer y 
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etc.,  supra.)  The  assessment  having  been  imposed  without 
jurisdiction,  it  was  not  essential  that  it  should  be  first  vacated 
in  order  to  enable  the  plaintiffs  to  recover  back  the  money 
paid  thereon.  A  void  assessment,  like  a  void  judgment,  is  a 
nullity,  and  when  its  collection  has  been  enforced,  the  money 
may  be  recovered  back,  although  the  assessment  has  not  been 
formally  vacated.  {Breucher  v.  Village  of  Port  Chester,  101 
N.  Y.  240.)  If,  however,  the  vacation  of  the  assessment  was 
necessary,  that  relief  may  be  had  in  this  action,  in  connection 
with  relief  for  the  recovery  of  the  money  which  the  plaintiffs' 
testator  was  illegally  compelled  to  pay. 

The  judgment  should,  therefore,  be  reversed,  with  leave  to 
the  defendant  to  answer  on  payment  of  costs. 

All  concur. 

Judgment  reversed. 


The  People,  ex  rel.  The  Superintendents  of  the  Poor  of 
THE  Town  of  Oswegatchie,  Eespondent,  v.  The  Board 
OF  Supervisors  of  St.  Lawrence  County,  Appellant. 

When,  npoD  appUcation  for  a  mandamus,  the  defendant  proceeds  to  a 
hearing  without  traversing  the  averments  in  the  affidavits  presented  by 
the  relator,  this  is  equivalent  to  a  demurrer  on  the  part  of  defendant, 
and  the  truth  of  the  averments  is  to  be  considered  as  admitted. 

The  act  of  1882  (Chap.  28,  Laws  of  1882),  making  the  town  of  Oswe- 
gatchie, St.  Lawrence  county,  a  separate  and  distinct  poor  district,  did 
not  operate  as  a  repeal  of  the  privilege  extended  to  the  supervisors  of 
the  county  by  the  act  of  184G  (Chap.  245,  Laws  of  1846)  to  adopt  the 
"Livingston  County  Act"  (Chap.  334.  Laws  of  1845).  The  said  act  of 
1883  refers  simply  to  the  rights  and  liabilities  of  the  several  towns  of  the 
county,  in  respect  to  town  poor,  leaving  those  rights  and  liabilities, 
so  far  as  concerns  the  county  poor,  as  they  before  existed,  subject  to  the 
general  powers  conferred  upon  the  board  of  supervisors  to  regulate  the 
subject. 

Where,  therefore,  the  board  of  supervisors  of  said  county,  by  resolution, 
adopted  the  "  Livingston  County  Act,"  in  proceedings  by  mandamus  to 
compel  the  said  board  to  audit  an  account  presented  by  the  superintend- 
ents of  the  poor  of  the  town  of  Oswegatchie  for  moneys  expended  for 
oat-door  relief  in  the  temporary  support  of  county  paupers,  Tield,  that 
the  board  of  supervisors  had  the  right  to  adopt  such  resolution,  and 
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thereby  it  simply  added  to  the  responsibilities  of  the  seyeral  towns  by 
imposing  upon  them  respectively  the  duty  of  extending  necessary  tem- 
porary  relief  to  such  county  paupers  as  might  be  within  their  several 
jurisdictions,  and  thereby  the  town  was  deprived  of  its  right  of  reim- 
bursement from  the  county  for  such  expenses. 

(Argued  November  23,  1886;  decided  November  30,  1886.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  tnade  June  29,  1885, 
which  affirmed  an  order  of  Special  Term,  directing  that  a  writ 
of  mandamus  issue  to  defendant,  the  board  of  supervisors  of 
St.  Lawrence  county,  commanding  it  to  convene  and  audit  and 
allow  a  claim  presented  to  it  for  audit  by  the  relator. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Leslie  W.  Russdl  for  appellant.  The  board  has  no  power 
to  audit  the  claim,  and  cannot  be  compelled  to  do  w^hat  it  had 
no  right  to  do.  {Eccelsior  Go,  v.  Lacey,  63  N.  Y.  422,  426 ; 
People^  ex  reL  v.  Brooklyn^  69  id.  605  ;  Hechman  v.  Pinckney^ 
81  id.  211 ;  Laws  of  1832,  chap.  26;  Laws  of  1882,  chap.  28.) 
The  act  of  1882  is  unconstitutional.  (Const,  art.  3,  §  16 ;  Pec^le 
V.  O'Brien,  38  N.  Y.  193 ;  In  re  Paul,  94  id.  497 ;  In  re 
Blodgett,  89  id.  392 ;  In  re  Extension  Prospect  Park,  60  id.  398 ; 
Huher  v.  People,  49  id.  132 ;  Gaskin  v.  Fairchild,  42  id.  186  ; 
People,  ex  rel,  v.  Allen,  id.  405 ;  People  v.  Albertson,  55 
id.  50.)  The  affidavits  must  show  affirmatively  every  fact 
necessary  to  entitle  the  relator  to  a  writ.  {People,  ex  rel,  v. 
Hayt,  m  N.  Y.  606.) 

Denis  O^Brien,  attorney-general,  for  respondent.  The 
Revised  Statutes  conferred  the  authority  on  boards  of  super- 
visors at  will  to  abolish  the  distinction  between  town  and 
county  poor  or  to  revive  it.  (2  R.  S.  [7th  ed.]  930,  §  4,  subd. 
10.)  By  chapter  28,  Laws  of  1882,  Oswegatchie  had  a  valid 
claim  against  the  county  for  any  proper  expense  incurred  in 
the  relief  of  county  poor.  {City  of  Rochester  v.  Supers,  22 
Barb.  248;  Matt  v.  Sup'rs,  64  K  Y.  600;  People,  ex  rd. 
Starin,  v.  WendeU,  71  id.  171;  Code  of  Civ.  Pro.,  §  2070.) 
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RuGEB,  Oh.  J.  The  hearing  of  the  application  in  question 
was  had  upon  affidavits  furnished  by  the  relators,  containing  a 
statement  of  the  facts  upon  which  the  reliefs  was  claimed. 
These  statements  were  not  traversed  by  the  defendants,  and  by 
proceeding  to  a  hearing  without  dping  so,  they  admitted  their 
truth.  The  course  pursued,  was  equivalent  to  a  demurrer  on 
the  part  of  defendants,  and  it  can  succeed  only  by  showing 
that  upon  the  facts  stated,  the  relator  was  not  in  law  entitled  to 
the  relief  demanded.  The  only  question  in  the  case  is  whether 
the  county  is  liable  to  the  town  of  Oswegatchio  for  the  tempo- 
rary support  of  the  county  poor. 

The  affidavits  alleged  that  the  distiction  between  town  and 
county  poor,  at  the  time  the  transactions  in  question  occurred, 
existed  in  St.  Lawrence  county,  and  that  the  superintendents 
of  the  poor  of  the  town  of  Oswegatchie  had  necessarily  ex- 
pended for  out-door  relief  in  temporary  support  of  county 
paupers  a  certain  sum  of  money.  That  an  itemized  account  of 
such  expenditures,  duly  veriiied,  was  made  out  by  the  relators 
and  presented  to  the  defendants  at  their  annual  session  in  1884, 
with  a  request  that  the  same  be  audited  and  allowed.  That  said 
board  of  supervisors  "  refused  to  audit  or  allow  said  account 
or  any  part  thereof  on  the  ground  "  "  that  through  its  action 
in  1883  it  had  adopted  the  Livingston  County  Act,  and  that  by 
the  adoption  of  said  act  the  said  corporation  could  not  make  a 
legal  charge  against  the  county  of  St.  Lawrence  for  out-door 
relief  for  county  paupers."  The  statement  thus  made  was 
equivalent  to  a  denial  by  the  defendant  of  the  allegations  of  the 
relator,  that  the  distinction  between  county  and  town  poor  existed 
in  said  county,  and  formed  an  issue  of  law  upon  that  question. 

It  is  not  denied  but  that  the  action  of  the  board  of  supervi- 
sors in  adopting  the  Livingston  County  Act,  if  legal,  abolished 
the  distinction  between  town  and  county  poor  with  reference 
to  temporary  relief  in  St.  Lawrence  county,  and  the  question 
is  whether  such  board  had  power  to  adopt  it. 

It  is  claimed  by  the  respondent  that  the  enactment  of  chap- 
ter 28  of  the  Laws  of  1882,  niakmg  the  town  of  Oswegatchie 
a  separate  and  distinct  poor  district,  operated  as  a  repeal  of  the 
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privilege  extended  by  chapter  245,  Laws  of  1846,  to  the  snper- 
visors  of  that  county  to  adopt  the  Livingston  County  Act. 
Tliis  claim  is  leased  upon  the  theory  that  there  is  such  repug- 
nancy between  that  act  and  chapter  28  of  the  Laws  of  1882  that 
they  cannot  both  be  executed  and  administered,  and  that  it  must 
be  inferred  therefrom,  that  the  legislature  intended  to  repeal 
the  privilege  conferred  upon  boards  of  supervisors  by  the  Laws 
of  184:6  to  adopt  the  provisions  of  a  hostile  and  repugnant  act. 

Upon  a  careful  examination  of  the  several  acts  referred  to, 
and  of  the  provisions  of  the  Revised  Statutes  relating  thereto, 
we  have  been  unable  to  see  any  such  repugnance  between  those 
acts,  as  is  claimed  to  exist.  By  the  general  law  of  the  State 
boards  of  supervisors  have  power  at  will  to  abolish  or  revive 
distinctions  existing  in  their  counties  between  town  and 
county  poor.  (2  R.  S.  [7th  ed.]  930.)  They  also  had  power 
to  abolish  such  distinction,  and  make  the  support  of  all  the 
poor  of  the  county  a  county  charge.  (3  R.  S.  [7th  ed.]  1858, 
§  2i.)  By  chapter  334:  of  the  Laws  of  1845,  commonly  called 
the  Livingston  County  Act,  all  temporary  relief  afforded  to 
paupers  in  that  county  was  made  a  charge  upon  the  several 
towns  in  which  said  paupers  resided.  By  chapter  245  of  the 
Laws  of  184:6  the  boards  of  supervisors  of  any  county  in  the 
State  were  authorized  to  adopt  the  provisions  of  this  act,  and 
extend  and  apply  the  same  to  their  respective  counties.  The 
board  of  supervisors  of  St.  Lawrence  county  did  in  1883,  and 
presumably  before  any  of  the  transactions  involved  in  this  liti- 
gation occurred,  by  resolution  adopt  the  provisions  of  said  Liv- 
ingston County  Act*.  The  necessary  effect  of  this  action,  if  duly 
authorized,  was  to  make  such  temporary  relief  as  might  be  ex- 
tended to  paupers  m  the  several  towns  of  St  Lawrence  county, 
by  the  authorities  thereof,  a  town  charge. 

We  are  of  the  opinion,  however,  if  the  adoption  of  the  act 
in  question  conflicted  with  or  was  repugnant  to  the  provisions 
of  chapter  28  of  the  Laws  of  1882,  that  the  board  of  super- 
visors had  no  legal  power  to  accept  the  privilege  accorded  by 
the  acjt  of  1846.  It  cannot  be  supposed  that  the  legislature 
provided  a  law  to  regulate  the  relations  existing  between  a 
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count j;  and  its  several  towns  with  I'espect  to  the  snpport  of  the 
poor,  and  still  left  it  optional  with  either  of  said  parties  to 
nullify  the  legislative  will  at  its  pleasure. 

The  only  affirmative  provision  in  the  law  of  1882,  defining 
the  liabilities  of  the  respective  towns  in  the  county  of  St.  Law- 
rence, and  of  the  county  for  the  support  of  the  poor,  is  con- 
tained in  the  first  section  of  the  act  reading  as  follows :  "  The 
town  of  Oswegatchie  shall  not  hereafter  be  subject  to  taxation 
for  the  support  or  maintenance  of  the  town  poor  of  or  in  the 
other  towns  of  the  county  of  St.  Lawrence,  nor  shall  the  other 
towns  of  the  county  of  St.  Lawrence  be  taxed  or  required  to 
contribute  to  the  support  of  the  town  poor  of  or  in  the  town  of 
Oswegatchie,  but  such  town  of  Oswegatchie  for  all  the  par- 
poses  of  supporting  (its)  poor  within  its  limits,  and  carrying 
into  effect  the  laws  of  the  State,  shall  be  separate  and  in  distinct 
district."  It  will  be  observed  that  no  reference  is  here  made 
to  county  poor,  and  the  whole  force  of  the  enactment  is  directed 
to  the  rights  and  liabilities  of  the  several  towns  in  respect  to  • 
town  poor.  The  act  then  proceeds  and,  among  other  things, 
provides  that  five  persons  named  shall  constitute  a  corporation 
under  the  name  of  "  The  Superintendents  of  the  Poor  of  the 
Town  of  Oswegatchie"  for  the  purpose  of  administering  the 
poor  laws  in  such  town.  They  are  to  have  the  sole  and 
exclusive  care  and  management  of  the  poor  in  such  town,  and 
are  required  to  provide  for  and  maintain  such  persons  in  the 
manner  mentioned  in  such  act,  and  for  that  purpose  are  invested 
with  all  of  the  powers  and  authority  now  vested  by  law  in 
overseers  of  the  poor  of  towns,  and  in  superintcmdcnts  of  the 
poor  of  counties,  not  inconsistent  with  the  provisions  of  this 
act.  They  are  required  to  visit  the  poor  at  their  residences,  to 
inquire  into  their  circumstances  and  ability  to  snpport  them- 
selves, and  in  their  discretion  to  direct  either  permanent  or 
temporary  relief  for  such  persons.  They  are  also  authorized 
to  "  so  contract  for,  purchase,  and  provide  provisions,  fuel, 
clothing  and  other  necessaries  for  the  support  of  or  distribution 
among  the  poor  as,  in  their  judgment,  they  may  deem  noces- 
sary."  It  was  further  provided,  "  that  nothing  m  this  act  shall 
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be  SO  construed  as  to  require  or  compel  the  town  of  Oswegatchie 
to  support  any  county  pauper  or  State  pauper.  Neither  shall 
it  be  construed  as  exemptintj  or  relieving  the  town  of  Oswe- 
gatchie from  paying  its  full  share  of  the  expense  of  supporting 
the  county  or  State  poor."  It  is  not  claimed  that  this  act  estab- 
lished any  new  rule  for  the  support  of  town  poor  in  the  several 
towns  of  St.  Lawrence  county,  and  it  is  evident  that  it  merely 
gave  the  form  of  an  especial  statute  to  rights  and  liabilities 
already  existing  and  in  force  under  the  general  laws  of  the 
State.  The  act  expressly  disclaimed  any  intention  thereby  to 
interfere  with,  or  affect  the  several  liabilities  of  the  parties  in 
respect  to  the  temporary  support  of  county  paupers  in  snch 
county,  and  left  such  liabilities  as  they  before  existed,  subject 
to  the  general  powers  conferred  upon  boards  of  supervisors  to 
regulate  the  subject.  As  we  have  seen,  such  boards  had  the 
power  to  abolish  or  revive  such  distinctions,  or  to  make  the 
temporary  support  of  all  paupers  a  county  charge,  or,  as  by 
.   the  Livingston  County  Act,  altogether  a  town  charge. 

By  the  adoption  of  the  Livingston  County  Act  the  board  of 
supervisors  have  simply  added  to  the  responsibilities  of  the 
several  towns  of  the  county  by  imposing  upon  them,  respect- 
ively, the  duty  of  extending  temporary  reUef  to  such  county 
paupers,  as  might  be  within  their  several  jurisdictions  needing 
support. 

It  is  the  duty  primarily  of  the  local  authorities  to  provide  for 
and  support  all  of  the  poor  within  their  jurisdiction,  and  the 
only  effect  of  a  law  abolishing  the  distinction  between  town 
and  county  paupers  is  to  deprive  the  town  of  the  right  of  re- 
imbursement from  the  county,  for  such  expenses  where  the 
Livingston  county  rule  prevails. 

While  this  act  changed  the  existing  law  as  to  the  temporary 
support  of  county  paupers  m  the  town  of  Oswegatchie,  it  did 
the  same  thing  in  all  of  the  other  towns  in  the  county ;  and  if 
thereby  the  responsibilities  (5f  the  town  of  Oswegatchie  were 
increased  in  respect  to  the  support  of  county  poor  m  its  juris- 
diction, they  were  thereby  relieved  from  liability  for  such  ex- 
penses incurred  in  the  other  towns  of  the  county.     It  seems 
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to  US  that  the  board  of  supervisors  had  an  undoubted  right  to 
make  these  provisions. 

The  general  policy  of  the  law  is  adverse  to  repeals  by  impli- 
cation, and  special  rules  of  interpretation  require  the  provisions 
of  diflEerent  statutes,  to  be  so  construed  as  to  harmonize  and  avoid 
conflict,  unless  the  plain  meaning  of  the  language  is  thereby  vio- 
lated. We  can,  however,  see  nothing  in  the  act  of  1882,  which 
either  expressly  or  by  reasonable  implication,  conflicts  with  the 
possession  of  the  power  exercised  on  the  part  of  the  supervisors. 

There  is  nothing  in  the  act  expressly  restricting  the  powers  of 
the  board  of  supervisors  in  this  respect,  and  we  can  see  no  evi- 
dence in  the  act  of  an  intention  on  the  part  of  the  legislature  so 
to  do.  The  town  of  Oswegatchie  is,  except  so  far  as  it  is  ex- 
empted from  their  control  by  the  act  of  1882,  subject  to  the 
provisions  of  the  general  statutes  of  the  State  in  respect  to  the 
support  of  its  county  poor,  and  can  claim  no  independence 
therefrom,  unless  by  Virtue  of  some  special  provision  of  law. 
We  find  no  such  in  the  act  of  1882. 

The  orders  of  the  General  and  Special  Terms  should,  there- 
fore, be  reversedi  and  the  application  for  a  mandamus  denied, 
with  costs. 

All  concur. 

Orders  revOTsed. 


J.  SMrrH  McMasteb,  Appellant,  v.  The  State  of  New  York, 

Respondent. 

Contracts  made  under 'and  in  pursuance  of  the  act  of  1870  (Chap.  378,  Laws 
of  1870),  organizing  "the  Buffalo  State  Asylum  for  the  Insane"  for 
furnishing  materials  for  the  construction  of  buildings,  were  not  abro- 
gated by  the  provisions  in  the  appropriation  bills  of  1874  and  1875  (Chap. 
323,  I>iw8  of  1874,  and  chap.  264,  Laws  of  1875)  in  reference  to  that  in- 
stitution. 

Accordingly  held,  where  a  claim  against  the  State  for  damages  for  breach 
of  contracts  for  furnishing  building  materials  was  presented  more  than 
nix  years  after  the  passage  of  the  act  of  1875,  but  within  six  years  after 
breacli  of  the  contracts  on  the  part  of  the  officials  having  charge'  of  the 
work,  that  the  claim  was  not  barred  by  the  statute  of  limitations. 

(Argued  June  17, 1886;  decided  December  7,  1886.) 
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Appeal  from  a  decision  of  the  Court  of  Claims  rendered 
February  12,  1885,  dismissing  a  claim  against  the  State  and 
awarding  to  the  claimant  nothing  thereon. 

'1  he  nature  of  the  claim  and  the  facts  material  to  the  qne&- 
tions  discussed  are  stated  in  the  opinion, 

J,  F.  Parkhurst  for  appellant.  The  contracts  were  not 
abrogated  by  either  cliapter  323  of  the  Laws  of  1874r,  or 
chapter  264:  of  the  Laws  of  1875;  nor  was  the  passage  of 
either  of  those  laws  a  breach  of  the  contracts  on  the  part  of 
the  State.  {People  v.  ZoU,  97  N.  Y.  203  ;  In  re  Folsom,  56 
id.  nO;  Roper  v.  Johnson^  4  Moak's  Eng.  Rep.  297;  Frost  v. 
Enighty  L.  R,  7  Exch.  Ill ;  Freer  v.  Denton,  61  N.  Y.  496 ; 
Shaw  V.  Rep.  Life  Ins.  Co,,  69  id.  292 ;  Scofield  v.  Mc 
Oregor,  63  id.  633  ;  Iloxoard  v.  Dabj,  61  id.  362.)  If  by 
either  of  these  statiites  tlie  contracts  were  abrogated,  they 
were  ratified  and  reinstated  by  the  subsequent  acts  of  the 
State,  and  were  binding  upon  tlie  State  when  the  plans  were 
changed  in  May,  1S76.  {Oorkings  v.  The  StaU,  99  N.  Y.  499; 
People  V.  Stephens,  71  id.  527;  State  of  lU.  v.  Delajield^  8 
Paige,  52^;;  2  Hill,  150, 175,  177;  26  Wend.  192.)  When  a- 
State  engages  in  trade  or  makes  contracts,  it  must  for  moBt 
purposes  bo  regarded  in  the  same  light  as  an  individual.  (2 
Hill,  176;   U.^S.  Bk.  v.  Planters'  Bk.,  9  Wheat.  904.) 

Denis  O'Brien^  attorney-general,  for  respondent.  Chapter 
323,  Laws  of  1874,  and  chapter  264,  Laws  of  1875,  superseded 
the  original  act  of  1870  (Chap.  378),  abrogated  all  contracts  en- 
tered into  by  virtue  of  its  provisions  and  constituted  a  breach 
thereof  on  the  part  of  the  State.  {Lord  v.  Thomas,  64  N.  Y. 
107 ;  Dandds  v.  State,  89  id.  35 ;  Graves  v.  White,  87  id.  463-6.) 
The  designation  of  certain  agents  and  methods  for  the  doing 
of  an  act  implies  an  exclusion  of  all  other  agents  and  methods. 
{Sanders  v.  Franklin  St.  M.  K  Church,  97  N.  Y.  119 ;  Dicktnr 
son  y.  City  of  Poughkeepsie,  75  id.  65.)  These  laws  were 
notice  to  the  contractors  of  the  rescission  of  the  contracts,  and 
that  any  further  work  done  thereunder  would  be  illegal.     For 
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any  subsequent  work  they  could  recover  neither  on  the  contract 
nor  on  a  quantum  meruit.  (Dickinson  v.  City  of  Poughkeep- 
sie,  supra;  McDonald  v.  Mttyor,  etc^  68  N.  Y.  23.)  The 
contracts  having  been  abrogated  nothing  but  an  act  of  the  leg- 
islature in  direct  terms  could  revive  or  continue  them  in  force. 
{State  of  Illinois  v.  Delafiddy  8  Paige,  526  ;  Delafiddy.  State 
of  lUinois^  2  Hill,  169,  160 ;  People  v.  Bank  of  North  Amer- 
ica, 75  N.  Y.  658 ;  State  v.  Hastings,  10  Wis.  526.)  The 
claim  was  barred  by  the  statute  of  :  limitations.  (Const,  of 
State,  art.  7,  §  14;  Code  of  Civ.  Pro.,  §  382,  subd.  1.) 

£a£L,  J.  In  1870,  the  legislature  passed  the  act,  chapter  878, 
^'  to  establish  and  organize  the  Buffalo  State  Asylum  for  the 
Insane."  The  governor  was  authorized  to  appoint,  by  and  with 
the  consent  of  the  senate,  ten  managers  for  the  asylum  who, 
among  other  duties,  were  to  procure  plans,  designs  and  specifi- 
cations for  the  construction  of  the  necessary  buildings,  and  to 
contract  for  the  construction  of  the  same,  provided  such  plans, 
designs,  specifications,  contracts  and  the  terms  thereof  should 
be  approved  by  the  governor.  State  engineer  and  comptroller, 
and  further  provided  that  the  managers  should  not  adopt  any 
plans  for  the  buildings,  nor  alter  or  change  the  plans  adopted 
without  the  assent  of  the  State  officers  named.  In  pursuance 
of  the  act  the  governor  appointed  the  managers,  and  they  pre- 
pared plans,  designs  and  specifications  which  were  approved  by 
the  State  officers.  The  plans  provided  for  a  central  building, 
and  five  connecting  male  wards  upon  one  side  designated  A, 
B,  C,  D  and  E,  and  five  female  wards  upon  the  other  side  des- 
ignated by  the  same  letters,  and  several  out-buildings.' 

The  managers  afterward  advertised  for  bids  for  furnishing 
the  dimension  stone  and  block  work  required  for  the  buildings, 
and  for  the  cutting  of  the  same,  and  the  firm  of  Peck  &  Co: 
were  the  lowest  bidders  for  such  materials  and  work ;  and  the 
managers  thereupon  awarded  the  contracts  for  the  materials 
and  work  to  that  firm  at  the  prices  bid  for  them,  and  the  con- 
tracts were  afterward  duly  and  formally  executed.  From  time 
to  time,  during  the  years   1871,  1872,  1873,  1874,  1875,  and 
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until  the  month  of  May,  1876,  the  finn  f  iirnislied  upon  the  asy- 
lum grounds  dimension  stone  and  blocks,  and  cut  and  preparol 
the  same,  and  such  materials  were  measured  and  accepted  by 
the  supervising  architect  and  superintendents,  and  used  in  the 
construction  and  completion  of  certain  of  the  buildings  referred 
to  in  the  contracts,  drawings,  plans  and  tpecificaiions.  On  the 
25th  day  of  May,  1876,  the  managers  passed  the  following 
resolution:  ^'Reaolved^  That  the  plans  of  both  ends  of  the 
asylum  buildings,  so  far  as  they  refer  to  wards  C,  D  and  E,  be 
so  modified  as  to  permit  the  same  to  be  constructed  of  brick 
with  sand-stone  trimmings,  instead  of  stone  entirely,  and  that 
the  plans,  when  so  modified,  be  presented  to  the  proper  State 
officers  for  their  approval  as  required  by  law."  On  the  7th 
day  of  July,  1876,  plans  in  accordance  with  this  resolution  were 
approved  by  the  proper  State  officers,  and  on  the  seventeenth 
day  of  August  were  finally  adopted  by  the  managers.  This 
change  in  the  plans  was  made  without  the  consent  of  Peck  & 
Co.,  but  they  furnished  and  cut  whatever  stone  were  required, 
from  time  to  time,  by  the  managers  and  building  superintend- 
ent to  be  furnished  for  the  construction  of  the  buildings  accord- 
ing to  such  modified  plans,  and  received  compensation  in  full 
for  such  materials  -and  work.  At  the  time  of  the  passage  of 
the  resolution  above  set  forth,  the  walls  of  the  central  building, 
and  male  wards  A  and  .  B  were  completed  according  to  the 
original  plans,  but  the  walls  of  the  male  wards  C,  D  and  E, 
were  not  then  built,  and  they  were  subsequently  in  1876  and 
1877,  prior  to  the  fifth  day  of  November  in  the  last  year,  built 
according  to  the  modified  plans.  At  the  last  date  the  managers 
passed  the  following  resolution :  ^^JiesolveJ,  That  the  building 
superintendent  notify  Peck  &  Co.  to  remove  the  stone  belong- 
ingto  them  from  the  asylum  grounds  within  ten  days  from  the 
time  they  receive  such  notification  from  the  building  superin- 
tendent." Such  notification  was  given  on  the  next  day,  and 
thereafter  the  contractors  were  not  permitted  to  furnish  more 
stone,  or  further  to  perform  their  contracts.  The  female 
wards  have  never  been  constructed,  and  the  buildings  have 
been  recognized  as  completed. 
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In  the  year  1881  the  claim  for  damages  of  Peck  &  Co.  for 
alleged  breach  of  their  contracts  on  the  part  'of  the  State  was 
duly  assigned  to  this  claimant,  and  in  the  month  of  January, 

.1882,  he  duly  executed,  verified  and  presented  to  the  State 
board  of  audit  his  petition,  setting  forth  the  particulars  of  his 
claim  and  praying  for  the  allowance  thereof.  That  petition 
was  pending  and  undetermined  before  the  board  of  audit  and 
was  by  law  transferred  to  the  board  of  claims  when  that  board 
was  constituted  in  1883. 

The  claim  was  brought  to  a  hearing  before  the  board  of 
claims,  and  it  found,  among  other  things,  that  Peclr&  Co.  sus- 
tained damages  from  *he  breach  of  the  contract  on  the  part  of 
the  Stat^,  but  dismissed  the  claim  on  the  sole  ground  that  it 
was  barred  by  the  statute  of  limitations;  and  whether  it  was 
6o  barred  or  not  is  the  sole  quea);ion  for  our  determination. 

It  is  claimed  on  behalf  of  the  State  that  the  contracts  were 
abrogated  by  the  acts,  chapter  323  of  the  Laws  of  1874  and 
chapter  264  of  the  Laws  of  1875,  and  that  the  breach  of  the 
contracts  was  not  later  than  the  date  of  the  passage  of  the  last 
act,  which  was  more  than  six  years  before  the  presentation  of 
the  claim  to  the  board  of  audit.  On  the  other  hand,  the 
claimant  contends  that  the  breach  which  gave  his  assignors  a 
cause  of  action  was  not  earlier  than  the  25th  day  of  May,  1876, 
within  six  years  before  the  presentation  of  the  claim. 

The  act,  chapter  323  of  1874,  appropriated  for  "  the  Buffalo 
State  Asylum  for  the  Insane,  to  be  expended  only  for  the  com- 
pletion of  the  buildings  already  commenced,  the  sum  of 
$150,000."  This  provision  in  no  way  interfered  with  the  con- 
tracts. It  simply  directed  how  the  money  thus  appropriated 
should  be  used,  and  in  no  way  worked  a  repudiation  of  the 
contracts.  The  act  also  contained  the  following  provision : 
"  The  governor  is  hereby  authorized  to  appoint  two  superin- 

.  tendin/y  builders  to  take  charge  of  the  following  buildings  in 
process  of  construction,  namely :  the  Buffalo  State  Asylum  for 
the  Insane,  the  State  Reformatory  at  Elmira,  the  Hudson 
River  State  Hospital  for  the  Insane  at  Poughkeepsie,  and  the 
State  Homoeopathic  Asylum  for  the  Insane  at  Middletown,  to 
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superintend  the  construction  and  completion  thereof.  The  per- 
sons appointed  under  this  provusion  sliall  be  vested,  so  far  as 
the  construction  of  said  buildings  is  concerned,  with  all  the 
duties,  powers  and  responsibilities  heretofore  imposed  or  con- 
ferred upon  the  commissionei*s  or  managers  heretofore  appointed 
to  take  care  of  such  buildings  respectively,  which  said  com- 
missioners and  managers  are  hereby  superseded  as  to  the  powers 
and  duties  herein  referred  to.  The  purchasing  of  the  materials 
and  all  things  connected  with  the  erection  of  said  buildings 
shall  be  done  by  contract,  and  all  contracts  shall  be  awarded  to 
the  lowest  responsible  bidder  after  being  advertised  as  is  now 
required  by  law  for  the  advertising  and  letting  of  State  work 
on  the  canals." 

This  provision  did  not  entirely  supersede  the  raanagers  ap- 
pointed under  the  act  of  1 870,  but  substituted  in  their  stead 
only  so  far  as  concerned  the  construction  of  the  asylum  build- 
ings two  superintending  builders.  It  did  not  alter  the  plans 
for  the  buildings,  nor  expressly  abrogate  or  repudiate  any  con- 
tracts which  the  managers  had  entered  into  for  the  construction 
of  the  buildings.  It  cannot  be  inferred  from  the  language 
used  that  the  legislature  meant  to  abrogate  valid  existing  con- 
tracts, and  thus  leave  the  State  liable  for  damages  for  th^ 
breach. 

The  contracts  of  Peck  &  Co.  covered  only  a  portion  of  the 
material  and  work  required  for  the  buildings,  and  as  the  act  of 
1870  did  not  require  that  contracts  should  be  let  at  a  public 
bidding,  this  act  required  that  contracts  should  be  so  let,  and 
all  its  language  can  have  full  force  by  confining  it  to  fntnre 
contracts.  It  looked  to  the  future,  and  did  not  purport  to  in- 
terfere with  what  had  already  been  done,  with  materials  already 
purchased,  or  valid  contracts  already  made  in  the  very  mode  it 
prescribed.  Suppose  the  contracts  had  been  relet  at  a  lower 
price,  the  diminished  price  might  at  least  measure,  though  not 
necessarily  limit,  the  damages  of  Peck  &  Co.  caused  by  the 
breach  of  their  contracts,  and  the  State  would  gain  nothing. 
The  construction  contended  for  on  behalf  of  the  defendant,  so 
unjust  to  the  contractors^  and  injurious  to  the  State,  should  not 
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be  adopted  unless  required  by  the  plain  meaaing  of  the  lan- 
guage used,  and  we  think  it  is  inadmissible. 

That  the  statute  of  1874  cannot  be  so  construed  isniade  more 
manifest  by  reference  to  the  act  of  1875,  which,  it  is  also  con- 
tended, abrogated  the  contracts.  Section  1  of  that  act  provides 
afi  follows:  "The  governor  is  hereby  authorized  to  appoint 
three  building  superintendents  of  practical  experience  who  shall 
respectively  have  charge  of  the  construction  of  the  Hudson 
Hiver  State  Hospital  for  the  Insane  at  Poughkeepsie,  and  the 
State  HomcBopathic  Asylum  for  the  Insane  at  Middletown,  and 
the  BoflEalo  Asylum  for  the  Insane.  The  purchasing  of  the 
materials,  and  all  things  connected  with  the  erection  of  new 
buildings,  and  the  labor  upon  the  same  shall  be  done  by  the 
managers  thereof  by  contract,  and  the  contracts  shall  be  awarded 
to  the  lowest  responsible  bidders,  after  being  advertised  in  the 
State  papers,  and  in  at  least  two  papers  published  in  the  locality 
where  the  work  is  to  be  done,  once  in  each  week  for  four  weeks 
consecutively  immediately  preceding  the  letting  of  said  work, 
which  notice  of  letting,  to  be  signed  by  the  managers,  shall 
state  the  work  to  be  let,  the  quantity  and  quality  of  materials 
to  be  bid  for,  and  the  length  of  time  which  will  be  given  for 
the  completion  of  the  work,  or  tlie  delivery  of  the  materials, 
the  amount  of  the  security  required,  bonds  to  be  furnished  for 
the  faithful  perfcMinance  of  the  contracts.  Before  said  work 
and  materials  shall  be  advertised  and  let  by  the  managers  afore- 
said, full  detailed  plans  and  specifications  of  said-^ork  shall  be 
made  and  approved  of  by  the  lieutenant-governor,  attorney- 
general  and  comptroller  of  the  State,  in  writing;  and  said 
plans  and  specifications  thus  m&de  and  approved  shall  not  be 
altered  without  the  consent  and  approval,  in  writing,  of  the 
lieutenant-governor,  attorney-general  and  comptroller.  The 
contracts  for  such  labor  and  materials  shall  be  made  by  the 
managers  aforesaid  after  the  approval  of  the  lieutenant-gov- 
ernor, attorney-general  and  comptroller,  in  writing,  indorsed 
thereon,  after  having  been  furnished  by  the  said  managers 
with  the  bids  for  said  work  and  materials,  which  shall  be  filed 
by  the  comptroller  in  his  oflBce."  For  the  same  reasons  before 
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stated  in  reference  to  similar  language  used  in  the  act  of  1874, 
this  section  must  be  held  to  have  reference  to  future  contracts 
in  the  construction  of  the  buildings,  and  all  its  language  can 
have  effect  by  confining  it  to  such  contracts.  It  would  be  quite 
preposterous  to  suppose  that  the  legislature  meant  by  this  sec- 
tion to  abrogate  not  only  all  the  contracts  existing  prior  to  the 
act  of  1874:,  but  all  the  contracts  let  in  pursuance  of  that  act 
and  expressly  authorized  thereby  ;  and  yet  the  act  would  have 
to  receive  such  a  construction  if  the  act  of  1874  were  construed 
as  it  is  claimed  it  should  be  on  behalf  of  the  defendant.  That 
is,  if  the  act  of  1874  abrogated  all  the  contracts  theretofore 
made,  then  the  act  of  1875  abrogated  all  the  contracts  made 
before  its  passage.  It  is  plain  that  both  acts  were  concerned 
with  the  future,  and  had  reference  to  future  work  and  mate- 
rials, and  future  contracts. 

It  is  a  fundamental  rule,  founded  in  wisdom  and  sound  pub- 
lic policy,  that,  unless  the  very  plain  meaning  of  the  language 
requires  it,  laws  should  not  be  so  construed  as  to  have  retro- 
spective operation,  or  to  affect  existing  contracts  or  acts  already 
legally  done. 

This  obvious  construction  of  the  two  acts  is  one  that  all  the 
persons  connected  \^ith  the  construction  of  the  buildings  under- 
stood and  acted  upon.  The  managers  and  superintending  build- 
ers all  recognized  these  contracts  as  subsisting,  and  the  contrac- 
tors  continued  to  perform  them  long  after  the  passage  of  these 
acts ;  and  it  does  not  appear  that  any  one  prior  to  the  hearing  of 
this  matter  before  the  board  of  claims  ever  claimed  that  these 
contracts  were  abrogated  or  broken  by  these  acts. 

The  cases  of  Lord  v.  Thomas  (64  N.  Y.  107)  and  DanoldB 
V.  The  State  (89  id.  36)  are  in  no  way  in  conflict  with  the 
views  here  expressed.  They  involved  the  construction  and 
effect,  besides  the  provision  above  quoted  from  the  act  of  1874, 
of  the  following  clause  therein :  "  For  the  State  Reformatory, 
at  Elmira,  the  sum  of  $300,000,  provided  the  plans  of  the 
building  be  so  changed  as  to  render  such  sum  suflScient  to  com- 
plete the  center  building  and  the  south  wing  so  as  to  receive 
convicts;  such  change  of  plans  to  be  approved  of  and  certified 
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by  the  governor  and  comptroller."  A  superintending  builder 
was  appointed,  and  the  plans  were  so  changed  as  to  make  the 
contract  which  had  previously  been  entered  into  wholly  inap- 
plicable, and  the  contractor  was  absolutely  prohibited  from  the 
further  performance  of  his  contract ;  and  under  such  circum- 
stances it  was  held  that  the  contract  had  been  abrogated  and 
broken.  Here  the  plans  were  not  changed,  and  were  not  or- 
dered to  be  changed  by  either  of  the  acts,  and  there  is  nothing 
from  which  an  intent  to  abrogate  the  contracts  can  be  justly 
inferred. 

We  have  reached  this  conclusion  without  considering  the  alle- 
gations of  the  claimant  that  the  State  subsequently  to  1875 
recognized  and  ratified  the  contracts  as  valid  and  subsisting, 
and  also  that  it  became  estopped  from  denying  the  validity  and 
continued  existence  of  the  contracts  subsequently  to  that  time 
by  virtue  of  the  judgment  against  it  in  the  action  brought  by 
it  against  Peck  &  Co.  to  recover  back  money  paid  under  the 
contracts. 

We  have  confined  our  attention  to  the  one  point -^  the  stat- 
ute of  limitations  —  upon  which  the  board  of  claims  based  its 
decision.  The  case  was  settled  and  prepared  to  present  that 
point  alone,  and  it  would  not  be  proper  to  consider  any  other 

In  conclusion,  we  repeat,  as  peculiarly  applicable  to  this 
case,  what  was  said  in  Corhinga  v.  Tke  State  (99  N.  Y.  499) : 
"  When  the  StAte  has  no  better  or  other  defense  than  the  stat- 
ute of  limitations  it  should  at  least,  both^upon  the  law  and  the 
facts,  establish  that  defense  with  reasonable  clearness  and  cer- 
tainty." 

The  decision  of  the  board  of  claims  should  be  reversed,  and 
a  new  hearing  ordered,  costs  of  this  court  to  abide  event. 

All  concur,  except  Danfoeth,  J.,  dissenting,  and  Andbews 
and  Miller,  JJ.,  not  voting. 

Decision  reversed. 
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Eugene  A.  Bbewstbr,  as  Executor,  etc.,  Appellant,  v. 
GEB  Gabnes,  Impleaded,  etc.,  Bespondent. 


Spes- 


TUe  record  of  an  assignment  of  a  mortgage  is,  ander  tbe  Recording  Act, 
constractive  notice  to  all  persons  of  the  right  of  the  assignee,  save  u 
excepted  hy  the  statate. 

The  provision  of  the  said  act  (1  R.  S.  763,  §  41),  declaring  that  such  a 
record  is  not  of  itself  notice  of  the  assignment  to  the  "mortga^r,  bid 
heirs  or  personal  representatives,"  so  as  to  invalidate  payments  made  bj 
either  of  them  to  the  mortgagee,  does  not  include  a  parchaser  of  tbe 
equity  of  redemption. 

Where,  therefore,  in  an  action  to  foreclose  a  mortgage  brought  bj  an  as- 
signee  whose  assignment  was  on  record,  a  purchaser  of  the  equity  of 
redemption  set  up  payments  alleged  to  have  been  made  by  bin 
to  the  mortgagee  subseqaent  to  the  recording  of  the  assignment,  hdd, 
that  plaintiff  was  not  estopped  by  the  payments,  but  that  the  parchaser 
was  chargeable  with  constructive  notice  of  the  assignment. 

Heermans  v.  EUsioorth  (64  N.  Y.  159),  distinguished. 

Where  an  assignee  of  a  mortgage,  who,  wliile  owner,  signed  receipts  for 
payments  individually,  continued  to  receive  payments  after  the  assign- 
ment, he  giving  receipts  as  attorney  for  the  owner,  Tield,  that  this  was 
notice  that  he  had  ceased  to  be  the  owner  and  only  acted  as  attorney. 

An  authority  to  an  attorney  to  collect  interest  on  a  mortgage  does  not 
authorize  him  to  collect  the  principal. 

(Argaed  October  26,  1886;  decided  December  7,  1886.) 


Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  fifth  judicial  department,  entered  upon 
an  order  made  October  24,  1885,  which  affirmed  a  judgment 
entered  upon  the  report  of  a  referee. 

This  action  was  brought  to  foreclose  a  Vnortgage.  The  de- 
fense was  payment. 

The  mortgage  bore  date  MarchlO,  1863,  and  was  executed  by 
Calvin  Dodge  to  Philip  Ver  Planck,  as  trustee  for  two  infants. 
On  the  2d  day  of  August,  1869,  Ver  Planck,  as  late  trustee,  as- 
signed the  mortgage  to  James  W.  Taylor,  as  present  truRtee  for 
the  infants.  On  the  28th  of  June,  1877,  James  W.  Taylor,  as  such 
trustee, assigned  the  mortgage  to  Mary  A.  Webster,  one  of  the  per- 
sons for  whom  he  had  previously  held  the  mortgage  as  trustee. 
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This  assignment  was  recorded  on  the  14th  day  of  July,  1877. 
On  making  the  assignment  Taylor  delivered  the  mortgage  to 
Eugene  A.  Brewster,  the  plaintiff  in  this  action,  wBo  was  then 
acting  for  Mrs.  Webster  as  her  attorney.  Subsequently  and 
on  the  24th  day  of  August,  1878,  Mrs.  Webster  assigned  the 
mortgage  to  the  plaintiff,  as  executor,  etc.  On  the  27th  day 
of  March,  1875,  the  defendant,  Spencer  Games,  became  vested 
with  all  the  right,  title,  interest  and  equity  of  redemption  of 
Calvin  Dodge  in  the  premises  covered  by  the  mortgage.  Games 
made  payments  to  Taylor  of  the  interest,  from  time  to  time, 
until  1880,  when  he  forwarded  drafts  to  Taylor  for  the  entire 
amount  remaining  unpaid  npon  the  mortgage,  except  the  sum 
of  $12.25.  These  payments  were  made  to  Taylor  in  good 
faith  by  Games,  without  knowledge  that  Taylor  had  ever 
assigned  or  disposed  of  the  mortgage.  ,While  Taylor  owned 
the  mortgage  he  signed  receipts  for  such  payments  individu- 
ally ;  after  he  assigned  it  lie  signed  as  attorney  for  the  mort- 
gagee. Plaintiff  had,  in  fact,  authorized  Taylor  to  continue 
to  collect  the  interest  upon  the  mortgage  as  it  became  due,  but 
had  not  authorized  him  to  collect  the  principal.  The  referee 
held  that  the  plaintiff  was  entitled  to  judgment  for  the  sum  of- 
$12.25,  with  the  interest  thereon  from  the- 4th  day  of  Febru- 
ary, 1880,  and  ordered  the  usual  jndgment  for  that  amount. 

jE  a.  Brewster  for  appellant.  An  assignment  of  a  mort- 
gage and  a  satisfaction  of  a  mortgage  are  conveyances  within 
the  meaning  of  the  Recording  Acts.  (  Van  Keuren  v.  CorkinSy 
66  N.  Y.  77 ;  Westbrook  v.  Gleason^  79  id.  25 ;  Decker  v. 
Boice,  83  id.  215 ;  Bacon  v.  Van  Schoonfioven^  87  Id.  446.) 
The  assignment  from  Taylor  to  Webster  was  a  conveyance,  and 
was  notice  to  all  subsequent  purchasers  or  incumbrancers  of  the 
property  affected  by  it,  and  to  all  persons  dealing  with  Taylor 
concerning  the  mortgage.  (I  R.  S.  756,  §§  1,  37, 38.)  Games 
was,  by  force  of  the  Recording  Act,  chargeable  with  notice 
that  the  mortgage  which  he  was  purchasing  or  paying  had  been 
assigned  by  Taylor  to  Mrs.  Webster,  to  whose  rights  the  plain- 
tiff had  succeeded.     (  Vide  v.  Judaon^  82  N.  Y.  32  ;  Smith  v. 
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Knickerbocker  L.  L  Co,^  84  id.  589.)  One  purchasing  a  mort- 
gage can  acquire  no  better  title  to  it  than  the  seller  had,  and 
takes  it  subject  to  all  equities  and  rights  of  the  parties  and 
third  persons.  {Shafer  v.  ReiUy^  50  N.  Y.  61.)  Authority 
to  collect  interest  on  the  mortgage  does  not  imply  authority  to 
collect  principal.  {Smith  v.  Kidd,  68  N.  Y.  130.)  The  posr 
session  of  the  securities  by  the  attorney,  in  the  absence  of  proof 
aliunde  of  express  authority,  is  indispensable  evidence  of  his 
authority  to  collect  the  principal.  (  WiUiama  v.  Walker^  2 
Sandf.  Ch.  325.)  The  defendant  had  notice  sufficient  to  put 
him  on  inquiry  that  Taylor  had  ceased  to  be  the  owner  of  the 
bond  and  mortgage.  {Brown  v.  Blydenburgh,  7  N.  Y.  141; 
Foster  V.  Beats,  21  id.  247 ;  Budd  v.  Monroe^  18  Hon,  316; 
Williamson  v.  Brown,  15  N.  Y.  354.) 

O.  8.  Van  Gorder  for  respondent.  Taylor  was  owner  of  the 
mortgage  from  August  2,  1869,  to  June  28,  1877,  and  the  pay- 
ments made  to  him  after  the  last-mentioned  date  on  said  mort- 
gage must  apply  tliereon,  although  he  had  sold  and  parted  with 
the  mortgage,  they  being  made  without  notice  of  the  assign- 
ment and  in  absolute  good  faith.  {Heermans  v.  EUsworth,  64 
N.  T.  159  ;  3  Hun,  475 ;  Van  Eeuren  v.  Corkins,  66  id.  77 ; 

Warner  v.  Cary,  12  id.  403,  405  ;  Meeghan  v.  Mills,  9  Johns. 
64;  Hartley  v.  Tatham,  10  Bosw.  283;  Toung  v.  Guy,  23 
Hun,  1,  9  ;  Reed  v.  MarhU,  10  Paige,  413 ;  N.  Y.  Z.  7.  cfe  T. 
Co.  V.  Smith,  2  Barb.  Oh.  83  ;  Matliews  v.  Wallwyn,  4  Ves.  Jr. 
118, 126, 127;  Ba<;on's  Abridgment,  vol.  1  [Whites  ed.],  157; 

Williams  v.  SorreU,  4  Ves.  Jr.  389  ;  Stoddard  v.  Gailor,  90 
IS.  Y.  579 ;  Huntington  v.  Potter,  32  Barb.  304 ;  JaTnes  v. 
Morse,  2  Cow.  258;  Adams'  Eq.  53,  64;  Jones  v.  Gibbon,  9 
Ves.  Jr.  410;  Thomas  on  Mort.  118,  124;  Powell  on  Mort. 
[3d  ed.]  186,  187,  189;  Clark  v.  Mackin,  95  N.  Y.  346; 
Dtichess  of  Clevelang  v.  Dashioood,  2  Fram.  250 ;  HetzeU  v. 
Barbour,  6  Hun,  535,  541 ;  Pettus  v.  McGowan,  27  id.  409 ; 
Jones  on  Mort.,  §  791.)  The  onus  was  upon  plaintiff  to  show 
that  defendant  had  notice  of  the  transfer.  {Heermans  v.  Ells- 
worth, 64  N.  Y.  161 ;  Meeghan  v.  Mills,  9  Johns.  65  ;  Mickles 
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V.  Totonsendj  18  N.  Y.  6S0i  Mathews  v.  Wallwyn,  4  Ves. 
Jr.  118,  127;  N.  Y.  L.  L  &  T.  Co.  v.  Smith,  3  Barb.  Ch. 
83 ;  Jones  on  Mort,  §  791 ;  PettuB  v.  McGowan,  37  Hnn, 
409.)  The  grantee  of  a  mortgagor  succeeds  to  Lis  equities. 
{Setoard  v.  Huntington,  94  N.  Y.  114 ;  Grant  v.  Duane,  9 
Johns.  591 ;  Runyan  v.  Meserau,  11  id.  634 ;  Bacon's  Abridg- 
ment, vol.  7  [White's  ed.],  241,  252,  253,  254,  255,  256,  257 ; 
Eawa/rd  Ins.  Co.  v.  HaUey,  8  N.  Y.  273;  Adams'  Eq.  [2d 
Am.  ed.J  113,  114,  122 ;  Eortright  v.  Cady,  21  N.  Y.  363, 
364 ;  Frost  v.  Tonkers  Savings  Bk,,  70  id.  553,  558  ;  Mickles 
Y.  Toumsend,  18  id.  680 ;  Mathews  v,  Wallwyn,  4  Ves.  Jr.  118 ; 
Trustees  of  Union  College  v.  Wieeler,  61  N.  Y:  121,  122; 
Thomas  on  Mort.  91,  92,  iil3,  244,  299,  300 ;  Moore  v.  Metro- 
poUtcm  Bk.,  65  N.  Y.  47,  48,  49 ;  McLaUen  v.  Jones,  20  id. 
167;  Butler  v.  Viele,  44  Barb.  166  ;  Eelsey  v.  Lyon,  97  N.  Y. 
629 ;  SUMard  v.'  Oaihyr,  90  id.  575.)  The  only  effect  of  re- 
cording the  assignment  of  a  mortgage  is  to  protect  the  assignee 
from  a  subsequent  sale  of  the  same  mortgage.  (R.  S.  [6lh 
ed.],  §  76,  p.  1151 ;  Greene  v.  Warwick,  64  N.  Y.  220,  226, 
227;  GiUig  v.  Maas,  28  id.  209,  213,  214;  Jones  v.  Gihhon,  9 
Ves.  Jr.  411 ;  Crane  v.  Turner,  67  -N".  Y.  440 ;  Purdy  v.  Hunt- 
ington,  42  id.  348 ;  Pettus  v.  McGowan,  37  Hun,  409 ;  Wanzer 
V.  Carey,  12  id.  405.)  A  mortgage  is  a  non-negotiable  instru- 
ment. {Moore  v.  Met.  Bk.,  55  N.  Y.  41 ;  Greene  v.  Warwick, 
64  id.  224 ;  Marvin  v.  Inglis,  39  How.  329 ;  Hartley  v.  Tat- 
ham,  10  Bosw.  282 ;  Bush  v.  Lathrop,  22  N.  Y.  535 ;  4  Bouvier's 
Institutes,  234.)  The  omission  of  Taylor  to  produce  the  bond 
and  mortgage  to  Games  when  Carries  paid  them  does  not  in  this 
case  show  that  Games  had  no  right  to  pay  him.  (  Fim  Keuren 
V.  Corkins,  %^  N.  Y.  77,  80.  The  authority  of  an  agent  is 
not  only  that  conferred  upon  him  by  his  commission,  but  also, 
as  to  third  persons,  that  which  he  is  held  out  as  possessing. 
{RawU  V.  Deshler,  3  Keyes,  572;  Thomas  on  Mort.  Ill; 
McNeilY.  Tenth  Nat.  Bk.,  46  N.  Y.  325,  329 ;  Hoot  v.  French, 
13  Wend,  572;  Coddington  v.  Bay,  20  Johns.  637;  Saltus 
V.  Everett,  20  Wend.  280,  281 ;  BuLler  v.  Harrison,  Cowper, 
866;    Walsh  v.  Hartford  F.  L  Co.,  72  N.  Y.  10;  Clark  v. 
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3Iet  BL,  3  Duer,  248;  McNeiUy  v.  Cont.  L.  L  Co.,  66 
N.  Y.  23 ;  CUjlin  v.  Lenhdm,  66  id.  301,  305 ;  Neal  v.  Irving. 
1  Esp.  61 ;  2  Kent's  Com,  [Ist  ed.]  479,  480  and  505 ;  Cairns 
&  Lord  V.  Beecker^  12  Johns.  305 ;  Hem  v.  Nichols^  1  Salk. 
289;  Moore  v.  Met  Bk.^  65  N.  Y.  47;  1  Pare,  on  Cont- 
[4th  ed.]  59-64 ;  N.  Y.  dB  N.  27.  R.  R.  Co.  v.  Schuyler, 
34  N.  Y.  69;  Crap'w  v.  Iladley^^^  id.  131.)  Even  though 
Taylor  was  not  expressly  authorized  by  words  of  -the  plain- 
tiflE  to  receive  the  principal  sura  secured  by  the  bond  and 
mortgage,  yet  having  been  authorized  by  the  plaintiff  to  re- 
ceive payments  of  interest  on  the  mortgage,  and  Carnes  not 
knowing  of  any  limit  on  his  authority  to  receive  the  money 
on  the  mortgage,  and  the  plaintiff  having  received  from  Tay- 
lor the  moneys  paid  by  Carnes  on  the  bond  and  mortgage, 
both  during  the  time  that  Webster  owned  them  and  during  the 
time  that  he  (plaintiff)  owned  them,  cannot  deny  Taylors 
authority  to  receive  the  whole  amount  of  principal  and  interest 
(  Whiibech  v.  Schuyler,  44  Barb.  469,  471 ;  Weatjield  Bk.  v. 
Cornen,  37  N.  Y.  320;  xY.  7.  dk  N.  H.  R.  R.  Co.  v. 
Schuyler,  34:  id.  60,  68 ;  Ooodson  v.  Brooke,  3  Campb.  164;  1 
Pars,  on  Cont.  [4th  ed.]  59,  64;  2  Bouv.  Inst.  33,  34  and  45; 
Chitty  on  Cont.  [3d  Am.  ed.]  58 ;  Exch.  Bk.  v.  MonUath, 
26  N.  Y.  505;  Griawold  v.  Haven,  25  id.  595,  602;  F.  ib 
M.  Bk.  of  Kent  Co.  v.  B.  <&  D.  Bk.,  16  id.  133 ;  Lightlody 
V.  N.  A.  Ins.  Co.,  32  Wend.  22,  23 ;  Armour  v.  Michigan 
Cent  R.  R.  Co.,  65  N.  Y.  123,  124;  People  v.  Bk.  of  N.  A., 
75  id.  548;  Rawla  v.  Deshler,  3  Keyes,  572;  Dumiifig  v. 
Roberts,  35  Barb.  467.)  Taylor's  authority  was  such  as  to 
authorize  him  to  receive  the  payments,  principal  and  interest. 
The  mortgage  being  all  due  (Dec.  1,  1879)  after  the  time  of 
payment  had  been  extended  by  the  agreement  between  Taylor 
and  Carnes,  the  defendant  had  the  right  at  any  time  to  pay  it. 
(OiZdersleeve  v.  Lundon,  7  Week.  Dig.  114;  Ct.  of  App.,  73 
N.  Y.  609  ;  Elwood  v.  W.  U.  T.  Co.,  45  id.  549 ;  Sheridan  v. 
Mayor,  etc.,  8  Hun,  424 ;  Kavanaugh  v.  Wilson,  70  U".  Y. 
177;  Brooklyn  v.  Crosstown  R.  R.  Co.,  75  id.  591 ;  S.  C,  7 
Week.  Dig:  572,  574  ;  Pease  v.  BameU,  27  Hun,  378,  379; 
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jShoMer  y.  AcUerj  78  N.  Y.  287;  WaUace  v.  Marha^  13 
Week.  Dig.  399  ;  RuaaeU  v.  Freer,  56  N.  Y.  69;  NioIidUon  v. 
Connor,  7  Week.  Dig.  524.)  The  plaintiff  must  be  deemed 
to  have  known  of  the  agreement  between  Cames  and  Taylor, 
extending  the  time  of  payment  of  the  mortgage ;  and  to  have 
taken  the  same  subject  thereto,  and  to  have  known  all  that 
Taylor,  his  agent,  knew  concerning  the  matter,  and  pay- 
ment to  Taylor  was,  nnder  the  facts  in  this  case,  payment 
to  the  plaintiflE.  {Hold&n  v.  N.  T.  <&  R  Bk.,  72  N.  Y.  286, 
292-296  ;  Hier\.  OdeU,  18  Hun,  13, 14 ;  WhiibeohY. Schvyler, 
44  Barb.  469,  471 ;  Moore  v.  McEibhen,  33  id.  246 ;  IngdOs 
V.  Mcyrgcm,  10  N.  Y.  178,  184,  185 ;  Downer  v.  Cwrpenter,  1 
Hnn,  542,  591 ;  Dmia  v.  Keyea,  38  N.  Y.  94 ;  Griswold  v. 
Hcuvm,  25  id.  595,  699,  600,  601 ;  Sutton  v.  DiUaye,  3  Barb. 
250  ;  BmneU  v.  Buohan,  76  N.  Y.  386 ;  M&rch.  Bk.  v. 
JH^ers,  Steele  &  Co.,  2  Week.  Dig.  214 ;  HiU  v.  MiU^,  76 
N.  Y.  32.) 

Miller,  J.  Under  the  Revised  Statutes  (1 R  S.  763,  §  41), 
the  recording  of  an  assignment  of  a  mortgage  is  not,  of  itself, 
notice  of  such  assignment  to  a  mortgagor,  his  heirs  or  personal 
representatives,  so  as  to  invalidate  any  payment  made  by  them, 
or  either  of  them,  to  the  mortgagee. 

The  section  of  the  statute  above  cited  cannot  be  said  to  ap- 
ply to  the  facts  which  are  presented  for  consideration  in  the 
case  under  advisement  as  is  apparent  from  a  qareful  reading 
of  the  same.  The  defendant  who  made  the  payment  was  not 
the  mortgagor,  nor  his  heir,  nor  his  personal  representative. 
He  was  the  purchaser  of  the  equity  of  redemption  and  became 
seized  of  the  premises  subject  to  the  mortgage.  He  was  not, 
therefore,  a  party  named  in  the  statute,  or  from  its  phraseology 
intended  to  be  embraced  within  its  terms.  If  the  statute  was 
designed  to  include  a  purchaser  of  the  mortgaged  premises  it 
no  doubt  would  have  so  stated  and  thus  made  it  manifest  that 
such  was  its  intention.  Nor  was  the  payment  made  to  the 
mortgagee,  the  party  named,  but  to  a  third  person,  who  claimed 
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to  act  for  the  owner  of  the  mortgage,  without  any  authority  at 
any  time  to  receive  payments  upon  the  principal. 

It  would  seem,  therefore,  that  the  statute  cited  does  not  em- 
brace any  such  case  as  is  presented  by  the  evidence  here,  and 
if  the  payments  made  can  be  upheld  it  must  be  upon  some 
other  and  entirely  different  ground. 

This  is  sought  to  be  done,  and  reliance  is  placed  upon  Jones 
on  Mortgages,  §  791,  and  Heertrhana  v.  EUsworih  (64  N.  Y. 
159),  which,  it  is  claimed,  bear  upon  the  construction  which  is 
to  be  given  to  said  section  of  the  Bevised  Statutes.  In  Jones 
on  Mortgages  the  notice,  it  is  said,  must  be  given  to  the  owner 
of  the  equity  of  redemption  in  order  to  protect  the  assignee 
against  payments  made  in  good  faith  by  the  mortgagor,  or  the 
party  liable  to  pay  the  mortgage  to  the  assignor ;  that  the  re- 
cording of  the  assignment  is  not  of  itself  such  notice  of  the  as- 
signment as  will  afford  such  protection.  The  rule  stated  would 
seem  to  be  in  direct  conflict  with  the  general  rule  relating  to 
the  effect  to  be  given  to  the  assignments  of  mortgages  when 
placed  on  record,  and  to  conveyances  to  subsequent  purchasers 
of  the  mortgaged  premises  who  take  title  subject  to  the  mort- 
gage. It  is  a  well-established  principle  of  law  that  the  assign- 
ment of  a  mortgage,  and  the  satisfaction  of  the  same  are  con- 
veyances within  the  meaning  of  the  Recording  Act.  ( Van 
Eeuren  v.  Oorhina^  QQ  K  Y.  77 ;  Weaibrook  v.  Olea%on^  79 
id.  23, 25 ;  Decker  v.  BoicBy  83  id.  215  ;  BaoonY.  Va/n  Schoon- 
hoven,  87  id.  446.) 

Taylor,  to  whom  the  payments  in  controversy  were  made  by 
defendant  Oarnes,  was  the  owner  of  the  mortgage  and  assigned 
the  same  to  Mrs.  Webster,  which  assignment  was  recorded  on 
the  14th  of  July,  1877.  This  was  before  the  payment  from 
Oarnes  to  Taylor  in  1880  was  made,  and  was  a  notice  to 
all  subsequent  purchasers  or  incumbrancers  of  the  mort- 
gaged property,  and  to  all  persons  who  might  afterward  have 
any  dealing  with  Taylor  in  regard  to  the  mortgage.  Games, 
in  making  payments  on  the  mortgage  after  the  recording  of  the 
assignment,  was  a  purchaser  subsequent  to  Mrs.  Webster,  whose 
title,  by  virtue  of  the  assignment,  was  previously  recorded. 
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Under  the  Eecording  Act,  therefore,  Oarnes  was  chargeable 
with  notice  that  the  mortgage,  which  he  intended  to  pay,  had 
been  assigned  by  Taylor  to  another  party,  Mrs.  Webster,  who 
snbseqnently  assigned  her  rights  therein  to  the  plaintiff. 

The  record  of  an  assignment  of  a  mortgage  is  constructive 
notice  to  all  persons  of  the  rights  of  the  assignee,  save  as  ex- 
cepted by  the  statute.  ( Vide  v.  Jvdaon^  88  N.  Y.  32.)  In 
the  case  cited  it  is  laid  down  in  the  opinion  by  Finoh,  J.,  that 
the  recording  of  an  assignment  furnishes  protection  against 
any  subsequent  assignment  of  the  same  mortgage  or  any  un- 
authorized discharge,  and  is  notice  that  the  rights  of  the  mort- 
gagee are  gone,  and  that  he  can  neither  assign  nor  discharge 
the  instrument.  This  case  is  directly  in  point  and  very  dis- 
tinctly covers  the  question  presented.  The  record  of  the  assign- 
ment here,  as  in  the  case  cited,  was  an  ample  protection  to  the 
plaintiff's  claim  and  notice  to  Carnes  that  Taylor  had  disposed 
of  his  interest  in  tlie  mortgage. 

In  Heermana  v.  Ellsworth  {supra),  the  action  was  upon  a 
demand  against  the  defendant  for  money  loaned  by  the  plain- 
tiff's assignor,  and  it  was  held  that  it  is  the  duty  of  an  assignee 
of  a  non-negotiable  chose  In  action,  in  order  to  protect  himself 
against  a  payment  by  the  debtor  to  the  original  creditor,  to 
notify  the  former  of  the  assignment,  and  that  in  an  action  upon 
the  demand  where  such  a  •payment  is  established,  the  burden 
of  proving  notice  prior  to;  payment  is  upon  the  plaintiff.  No 
question  arose  as  to  constructive  notice  or  the  effect  of  the 
Kecording  Act,  and  the  case  cited,  therefore,  is  not  in  point. 

Inasmuch  as,  upon  the  recording  of  the'  assignment,  Carnes 
had  constructive  notice  thereof  it  is  not  material  whether  he 
had  notice  otherwise  sufficient  to  put  him  upon  inquiry  that 
Taylor  had  ceased  to  be  the  owner  of  the  mortgage.  It  may 
be  remarked,  however,  that  before  the  assignment  of  the  mort- 
gage by  Taylor  to  Webster  the  receipts  wore  signed  by  Taylor 
individually,  and  subsequent  to  the  assignment  they  were  signed 
by  him  as  attorney  for  the  mortgagee,  thus  disdosing  and  noti- 
fying the  defendant  that  Taylor  had  ceased  to  be  the  owner  of 
the  mortgage,  and  that  he  only  acted  as  attorney  for  the  owner. 
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Having  this  information,  it  would  seem  to  have  been  the  duty 
of  the  defendant  to  have  made  further  inquiry  as  to  the  owner- 
ship of  the  mortgage  before  making  payments. 

As  to  the  daim  of  the  defendant's  counsel  that  the  omission 
of  Taylor  to  produce  the  bond  and  mortgage  when  Cames 
made  payments  thereon  does  not,  in  this  case,  show  that  Cames 
had  no  right  to  make  such  payments  to  him,  it  may  be  re- 
marked, that  if  constructive  notice  was  given  of  the  assignment 
by  the  recording  thereof,  then  it  is  not  material  to  discuss  the 
effect  of  Taylor's  not  producing  the  bond  and  mortgage.  If 
however,  any  question  can  arise  as  to  the  non-production  of  the 
bond  and  mortgage,  it  is  a  complete  answer  to  the  position 
taken  that  although  Taylor  had  authority  to  collect  interest 
such  authority  did  not  authorize  liim  to  receive  the  principal. 
This  was  held  in  Smith  v.  Kidd  (68  N.  Y.  130),  where  it  is 
said  in  the  opinion  by  Kapallo,  J.,  that  it  is  incumbent  on  the 
debtor  who  makes  a  payment  to  an  attorney  to  show  that  the 
securities  were  in  the  attorney's  possession  on  each  occasion 
when  the  payments  were  made,  and  that  it  is  not  incumbent 
^n  the  creditor  to  show  notice  to  the  debtor  of  the  withdrawal 
of  the  papers  from  the  possession  of  the  attorney. 

Under  these  circumstances,  there  is  no  ground  for  claiming 
that  plaintiff  is  estopped  from  denying  the  right  of  Taylor  to 
receive  the  principal  due  upon  the  mortgage.  There  is  no 
foundation  for  the  position  that  Taylor,  as  agent,  had  any  au- 
thority from  the  plaintiff  beyond  that  which  authorized  him  to 
receive  the  interest,  or  that  the  plaintiff  was  chargeable  with 
negligence  in  his  failure  to  give  notice  to  the  defendant  Carnes 
that  he  was  the  assignee  of  the  mortgage. 

As  the  referee  erred  in  his  conclusion,  and  the  General  Term 
in  affirming  the  judgment  on  his  report,  the  judgment  should 
be  reversed,  and  a  new  trial  granted,  with  costs  to  abide  the 
event.. 

All  concur,  except  Rugee,  Ch,  J.,  not  voting. 

Judgment  reversed. 
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Isaac  L.  Kip  et  al.,  Executors,  etc.,  Appellants,  v.  Edwasd       ^^ 

HiBSH,  Respondent.  Im*  w 

In  1885  K.,  plaintiffa  testator,  sold  certain  lots  in  New  York  city  to  D., 
talcing  a  mortgage  thereon  to  secure  part  of  the  parchase-monej.  In 
1840  D.  executed  an  assignment  of  his  property,  including  the  lots,  for 
the  benefit  of  creditors,  which  provided  that  when  the  trust  was  f ullj 
executed  the  surplus,  if  any,  should  be  returned  to  the  assignor ;  the 
assignment  was  recorded.  Soon  thereafter  K.  commenced  an  action 
to  foreclose  the  mortgage,  making  D.  a  party  defendant,  but  not  his 
assignee.  E.  bid  off  the  property  and  received  a  master's  deed,  which 
was  recorded  in  1841.  The  lots  were  vacant  and  so  remained  until  1867, 
when  plaintiffs,  as  executors  of  and  having  authority  under  the  will  of 
K. ,  leased  the  lota,  the  lessee  paying  as  rent  the  taxes  thereon  ;  he  took 
possession  and  inclosed  the  lots,  and  he  and  his  successors  in  business 
have  occupied  them  since.  In  1875  defendant  contracted  to  purchase 
the  lots,  but  refused  to  complete  the  purchase,  claiming  there  was  a  de- 
fect of  title  by  reason  of  the  omission  to  make  the  assignee  of  D.  a  party  i 
to  the  foreclosure  suit.  In  an  action  to  compel  specific  performance  it 
appeared  that  the  assignee  lived  twenty-five  years  after  the  assignment, 
and  D.  thirty  years;  that  no  successor  of  the  assignee  in  the  trust  was 
ever  appointed,  and  it  did  not  appear  that  he  ever  claimed  title  to  the 
lots,  or  that  any  creditor  of  D.  or  other  person  ever  made  claim  under 
the  assignment,  or  attempted  to  enforce  the  trust.  Eeld,  the  circum- 
stances created  a  legal  presumption  that  the  purposes  for  which  the 
trust  was  created,  and  consequently  the  estate  of  the  trustee,  had  ceased 
and  the  title  had  reverted  to  K.  or  those  claiming  under  him;  and  that, 
therefore,  independently  of  the  act  of  1875  (Chap.  545,  Laws  of  1875) 
the  assignment  was  no  substantial  objection  to  the  title. 

It  seems  that  said  act  of  1875,  which  declares  that  where  an  estate  has  been 
conveyed  to  trustees  for  the  benefit  of  creditors  and  no  different  limlta- 
tion  is  contained  in  the  instrument  creating  the  trust,  it  shall  be  deemed 
discharged  in  twenty-five  years  after  its  creation,  and  so  much  of  the 
estate  not  conveyed  by  the  trustees  shall  revert  to  the  grantor,  etc,  is 
applicable  to  the  case;  that  it  applies  as  well  to  assignments  made  before 
as  to  those  made  after  its  passage. 

McCahiU  v.  Hamilton  (20  Hun,  388),  distinguished  and  questioned. 

(Argued  October  28,  1886  ;  decided  December  7, 1886.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  made  November  13, 
1885,  which  reversed  a  judgment  in  favor  of  plamtiflb"  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term. 
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This  actiou  was  brought  to  compel  the  specific  performance 
of  a  contract  for  the  purchase  by  defendant  of  certain  lots  in 
the  city  of  New  York. 

The  material  facts  are  stated  in  the  opinion. 

Isaac  Z.  Miller  for  appellants.  Defendant  is  entitled  to  a 
marketable  title,  but  the  objection  thereto  must  be  snbstantial, 
not  fanciful.  {Fleming  v.  Bumhamy  100  N.  Y.  1-10;  Dun^ 
ham  V.  Minardy  4  Paige's  Ch.  443.)  If  the  failure  to  make 
Smith  (the  assignee)  a  defendant  in  the  foreclosure  suit  is  any 
objection  to  the  title,  such  objection  may  be  cured  or  removed 
by  parol  evidence.  {HeU/reigel  v.  Manning^  97  N".  Y.  56,  60.) 
The  interest  of  the  assignee  was  only  a  right  to  bring  an  action 
to  redeem  said  property  from  said  mortgage.  {Shri/oer  v. 
Shriver,  86  N.  Y.  575,  580;  Winalow  v.  Wirislow,  47  id. 
261 ;  Fdl  V.  Ulmar,  18  id.  137-141.)  The  plaintifis  in  tak- 
ing possession  of  the  premises,  by  leasing  same  to  Re^ber,  be- 
came mortgagees  in  possession,  and  a  mortgagee  in  possession 
can  defend  his  title  against  the  owner  of  the  equity  of  redemp- 
tion in  any  action,  save  one  for  an  accounting  and  to  redeem, 
and  the  mortgagor's  whole  interest  is  gone  if  he  does  not  bring 
-the  action  to  redeem  within  the  time  required  by  statute. 
{Shriver  v.  Shriver^  86  N.^Y.  580 ;  Van  Duyne  v.  Thayre^  14 
Wend.  233 ;  Phyfe  v.  BeUey,  15  id.  248 ;  PeU  v.  Ulm^ir,  18 
N.  Y.  142 ;  Chase  v.  Peck,  21  id.  586 ;  HiMell  v.  MotOaon, 
53  id.  225,  227 ;  IngersoU  v.  Savage,  2  Pick.  277.)  An  action 
to  redeem  is  not  an  action  for  the  recovery  of  real  property. 
It  is  purely  an  equitable  remedy,  and  prior  to  the  adoption  of 
the  new  Code  was  governed  by  section  97  of  the  old  Code, 
which  limited  the  time  theref  or^^to  ten  years.  {Miner  v.  Beeh- 
man,  50  N.  Y.  337 ;  RubheU  v.  SiUey,  5  Lans.  51 ;  affirmed, 
50  K  Y.  473;  HuhheU  v.  Medbury;  53  id.  101;  Peabody  v. 
BoberU,  47  Barb.  103;  Cleveland  v.  Boerum,  21  N.  Y.  617.) 
The  statute  of  limitations  runs  against  a  trustee.  {HvhheU  v. 
Medbury,  53  N.  Y.  98-100.)  PlaintifEs'  rights  are  not  affected 
by  section  379  of  the  present  Code.  {Shrnver  v.  Shrwer,  86  N. 
Y.  581.)     The  testator's  interest  in  the  lots  being  only  person- 
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alty,  viz.,  the  mortga^,  the  same  passed  to  the  executors  as 
part  of  the  assets.  (3  Eedf .  Law  of  Wills  [2d  ed.],  130,  144: ; 
3  Wait's  Actions  and  Defenses,  241-244;  Lockman  v.  ReUly^ 
95  K  T.  71,  72;  Vallentine  v.  Bdden,  20  Hun,  527,  537; 
Cook  V.  Ryan,  29  id.  249 ;  Long  v.  O'FaOon,  19  How.  \\J. 
S.]  116  ;  Wms.  on  Exrs.  650,  note  d.)  Clear  adverse  posses- 
sion for  the  time  required  by  statute  makes  a  title  which  a  pur- 
chaser may  not  refuse.  {Shrwer  v.  ShHveTj  86  N.  Y.  581, 586 ; 
CahiU  v.  Palmer,  46  id.  478 ;  Sweetenham  v.  Leary,  18  Hun, 
284;  Chady  v.  ^YaTd,  20  Barb.  543 ;  WiUan^d  v.  Renner,  65 
How.  Pr,  245.)  To  uphold  such  a  title  a  grant  from  the  true 
owner  will  be  presumed.  {CahUL  v.  Palmer,  45  N.  Y.  485 ; 
Wanrd  y.  Warren,  82  id.  265,  268;  WooUey  v.  Morse, 
19  Hun,  273;  Bichnell  v.  C(ymsiooh,  113  XJ.  S.  149; 
LejffmgweU  v.  Palmer,  2  Black,  605 ;  Angell  on  Lim.,  §  306 ; 
Cromll  v.  Sb^^a/rd,  5  Wall.  [U.  S.]  268,  289.)  As  payment 
is  always  an  affirmative  defense,  it  necessarily  follows  that  the 
presumption  thereof  is  only  available  in  like  manner.  Such 
presumption  is  in  effect  a  statute  of  limitation  merely.  It  is 
useful  as  a  shield,  not  as  an  instrument  of  attack.  {Morey  v. 
Farmer^  L.  dk  T.  Co.,  14  N.  Y.  302 ;  Johnson  v.  A.  <&  S.  R. 
R,  Co.,  54  id.  416 ;  Lawrence  v.  Ball,  14  id.  477,  480.)  The 
statute  of  1862  (Chap.  365)  is  not  applicable.  {In  re  Totonr 
sendy  4  Hun,  31.)  Land  thus  acquired  by  an  executor  is  re- 
garded as  a  substitute  for  the  mortgage,  and  takes  its  place  for 
all  purposes  as  between  the  executor  and  the  parties  interested 
in  the  estate.  It  is  not  treated  as  land  belonging  to  testator, 
and  his  heirs  or  devisees  take  no  direct  interest  in  it.  {Lock- 
man  V.  RUey,  95  N.  Y.  64, 71.)  Conceding  that  the  trust  deed 
was  an  acknowledgment  by  Delavan  of  the  debts  referred  to  in 
it,  so  that  on  the  date  thereof  (May  16, 1840)  the  statute  of  lim- 
itations then  first  commenced  to  run,  the  debts  have  long  since 
outlawed.  No  recognition  or  payment  on  account  thereof  by 
Smith,  the  trustee,  would  have  the  effect  of  reviving  them. 
(  Winched  v.  Hicks,  18  N.  Y.  558 ;  PickeU  v.  Leonard,  34 
id.  175  ;  Ha/rper  v.  Favrley,  58  id.  445 ;  Sterricker  v.  Dickin- 
son, 9  Barb.  516,  519.) 
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John  H.  V.  Arnold  for  respondent.  It  was  incumbent 
upon  plaintiffs  to  show  that  the  assignee's  title  had  been  cut 
off.  {McCahiU  V.  Hamilton^  20  Hun,  388  ;  Oage  v.  JBrevy 
^ijr,  31  K  T.  218;  Murray  v.  BaUou^  1  Johns.  Ch.  567; 
Skeel  V.  Spraker,  8  Paige's  Ch.  182, 189 ;  Heady  v.  Fmster,  2 
Johns.  Ch.  158 ;  Oreene  v.  Slater,  4  id.  38 ;  Sayden  v.  Buck- 
liny  9  Paige's  Ch.  512 ;  Scudder  v.  Van  Amringe,  4  Edw.  Ch. 
29 ;  Farmer^  L.  &  T,  Co.  v.  Dickson,  9  Abb.  Pr.  61 ;  Ste^ 
vena  v.  O^Conndl,  35  N.  T.  104;  Bv/rroughs  v.  Rieger,  12 
How.  Pr.  171 ;  Leitch  v.  Wells,  48  N.  Y.  685 ;  HdUbrook  v.  B. 
J.  Zinc  Co.,  57  id.  632.)  The  title  offered  is  not  such  a  one 
as  the  contract  calls  for.  {Hartley  v.  James,  50  N.  T.  42 ; 
Shultz  V.  Rose,  65  How.  75.)  The  burden  rests  upon  plain- 
tiffs to  show  that  they  have  a  good  title.  (  Wilson  v.  Hdden, 
16  Abb.  133;  Argall  v.  Raynor,  20  Hun,  267;  Bucklin  v. 
Ford,  5  Barb.  393.) 

Eapallo,  J.  In  June,  1835,  Leonard  "W.  Kip,  the  plain- 
tiffs' testator,  was  the  owner  of  the  lots  of- land  in  controversy 
and  in  that  month  he  conveyed  them  to  Daniel  E.  Delavan, 
taking  from  him  a  mortgage  on  the  same  lots  to  secure  $1,500, 
part  of  the  purchase-money.  The  deed  and  the  mortgage  were 
recorded  on  the  29th  of  June,  1835. 

On  the  16th  of  May,  1840,  Delavan  made  a  general  assign- 
ment to  Walter  J.  Smith,  conveying  the  lots  in  question, 
together  with  a  very  large  amount  of  other  real  estate  and 
personal  property,  in  trust,  to  sell  the  real  estate  with  all  con- 
venient speed,  and  apply  the  proceeds  of  the  real  and  personal 
estate  to  the  payment  first,  of  certain  specified  debts  of  the 
assignor  ;  next,  to  the  payment  of  all  his  other  debts,  and 
when  the  trust  was  fully  executed  to  return  the  surplus,  if 
any,  to  the  assignor.  This  assignment  was  recorded  June  6, 
1840. 

In  August,  1840,  Leonard  W.  Kip  commenced  a  suit  for  the 
foreclosure  of  the  above-mentioned  mortgage,  making  Delavan 
a  party  defendant ;  but  his  assignee.  Smith,  was  not  made  a 
party. 
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This  foredoBure  suit  proceeded  to  a  decree,  and  the  mort- 
gaged premises  were  sold  tinder  the  decree  and  bought  in  by 
Leonard  W.  Kip,  and  a  master's  deed  was  executed  to  him 
December  80,  1840,  and  recorded  February  23, 1841. 

The  mortgaged  premises  consisted  of  three  lots  on  the  east- 
erly side  of  Fourth  avenue,  between  One  Hundred  and  Twen- 
tieth and  One  Hundred  and  Twenty-first  streets,  in  the  city  of 
New  York.  They  were  vacant  and  unproductive,  and  so  con- 
tinued until  the  death  of  Leonard  W.  Kip,  which  took  place 
in  1868.  He  left  a  will,  of  which  the  plaintiffs  in  this  action 
are  the  surviving  executors.  By  this  will,  after  making  cer- 
tain bequests,  he  devised  the  residue  of  his  real  and  personal 
estate  to  his  executors,  in  trust  for  the  benefit  of  his  wife 
during  her  life,  directing  them  to  let  and  lease  all  his  produc- 
tive real  and  leasehold  estates,  and  empowering  them,  at  any 
time  after  his  decease,  to  sell  all  vacant  and  unproductive  lots 
and  divide  the  proceeds  among  his  children. 

On  the  15th  of  April,  1867,  the  plaintiffs,  as  executors  of 
the  will,  leased  the  lots  in  question  to  John  J.  Reeber  for  the 
term  of  nine  months  from  the  date  of  the  lease,  he  agreeing 
to  pay  as  rent  the  taxes  on  said  lots  as  soon  as  due  and  payable. 
Keeber  took  possession  of  the  lots  under  this  lease  and  inclosed 
the  same  with  a  fence  on  all  four  sides  and  occupied  T  :em  for 
storing  lumber  from  April  15, 1867,  until  about  the  year  1883, 
when  he  relinquished  his  business  to  his  sons,  who  have  since 
then  carried  on  the  same  business  on  the  premises  as  his  suc- 
cessors. 

On  the  17th  of  March,  1885,  the  plaintiffs  and  defendant 
entered  into  an  agreement  in  writing,  whereby  the  plaintiffs 
agreed  to  sell  and  the  defendant  agreed  to  purchase  the  premises 
for  the  sum  of  $12,750,  payable  as  set  forth  in  the  agreement. 
But  the  defendant  now  refuses  to  complete  the  purchase,  claim- 
ing that  the  plaintiffs'  title  is  defective  by  reason  of  the  omis* 
sion  to  make  Walter  J.  Smith,  the  assignee  of  Delavan,  a  party 
to  the  foreclosure  suit  through  which  the  plaintiffs'  testator 
derived  his  title. 

If  the  assignment  and  the  title  of  the  assignee  were  still  sub- 
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sisting,  and  the  trasts  unexecuted,  the  objection  would  be  un- 
answerable, but  we  think  that  the  circumstances  of  the  case  are 
such  as  to  create  a  legal  presumption  that  the  pnrposes  fo»' 
which  the  trusts  were  created  have  ceased,  and  that  consequently 
the  estate  of  the  trustee  has  ceased  and  the  title  reverted  to 
Delavan,  the  grantor  of  the  plaintiffs,  or  those  claiming  under 
him.  (1  R.  S.  730,  §  67.)  His  title  was,  of  course,  tranfif erred 
to  the  plaintiffs'  testator  by  the  sale  under  the  decree,  Delavan, 
the  mortgagor,  having  been  a  party  to  the  foreclosure.  The 
assignment  to  Smith  was  made  in  1840,  more  than  forty-five 
years  before  the  trial  of  this  action,  and  nearly  forty-five  years 
before  the  making  of  the  contract  of  sale,  and  although  the 
trust  was  to  sell  the  real  estate  with  all  convenient  sp^^  for 
the  purpose  of  paying  the  debts,  it  is  found  as  a  fact  that  no  sale 
was  ever  made  by  the  assignee  of  the  property  in  question  or 
9,ny  part  thereof.  It  does  not  appear  that  any  of  the  property 
embraced  in  the  assignment  was  ever  sold,  or  that  the  assign- 
ment was  ever  acted  upon  in  any  manner.  Walter  J.  Smith, 
the  assignee,  lived  twenty-five  years,  and  Daniel  E.  Delavan 
thirty  years  after  the  making  of  the  assignment.  It  is  found 
that  no  successor  in  the  trust  was  ever  appointed  in  place  of 
Smith,  and  it  does  not  appear  that  Smith  ever  claimed  or  as- 
serted any  title  to  the  lots  in  question  under  the  assignment, 
or  that  any  creditor  of  Delavan,  or  any  other  person,  has  ever 
made  any  claim  under  the  assignment  or  attempted  to  enforce 
the  trust,  although  the  executors  of  Kip  have  been  in  actual 
possession  through  their  tenants  for  nearly  twenty  years.  After 
such  a  great  lapse  of  time  since  the  making  of  the  assignment 
and  the  sale  under  the  foreclosure,  we  think  the  presumption 
that  the  debts  of  Delavan  secured  by  the  assignment  have  been 
paid  or  in  some  manner  discharged,  is  so  strong  that  the  fact 
that  the  assignment  once  existed  is  no  longer  a  substantial  ob- 
jection to  the  title.  So  much  time  has  elapsed  that  the  pre- 
sumption of  payment  would  apply  even  to  debts  evidenced  by 
specialty  or  by  judgment,  and  it  cannot  be  conceived  that  if 
the  debts  have  not  in  fact  been  paid  there  could  be  any  now 
outstanding  which  would  not  be  barred  by  the  statute  of  lun- 
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itations.  We  think  there  is  no  danger  in  holding  that,  inde- 
pendently of  the .  act  of  1875  (Chap.  375),  the  trusts  created 
by  the  assignment  should,  under  such  a  state  of  facts  as  exists 
in  the  present  case,  be  decreed  discharged,  and  that  the  estate 
of  the  trustee  should  be  deemed  to  have  ceased.  No  one  but 
the  successors  of  the  trustee,  if  any  should  ever  be  appointed, 
can  dispute  the  title  which  the  defendant  will  acquire  by  the 
conveyance  from  the  executors  under  the  power  contained  in 
the  will  of  the  testator,  and  their  right  to  redeem  has  long  been 
barred  by  the  statute  of  limitations. 

We  think  the  lots  in  question  are  embraced  in  the  power  of 
sale.  They  were  unquestionably  vacant  and  unproductive  at 
the  time  of  the  death  of  the  testator,  and  nothing  that  has  hap- 
pened since  has  materially  changed  their  condition.  The  put- 
ting of  a  fence  around  them  and  the  storing  of  lumber  or 
building  materials  thereon  did  not  change  their  character  as 
vacant  lots,  so  long  as  they  are  not  built  upon  ;  neither  did  the 
lease  change  their  character  of  unproductive  lots,  as  no  rent 
was  reserved,  the  only  agreement  on  the  part  of  the  tenant 
being  to  pay  the  taxes.  But  we  think  the  testator  intended  to 
include  in  the  power  the  real  estate  which  was  vacant  and  un- 
productive at  the  time  of  his  death. 

The  title  of  Delavan  to  which  the  testator  succeeded  by  his 
purchase  at  the  foreclosure  was  subject  only  to  the  estate  of  the 
trustee.  That  was  not  an  absolute  estate,  but  only  for  the  pur- 
poses of  the  trust.  Wlienever  those  purposes  ceased  the  trust 
ceased,  and  the  assignor,  or  those  who  succeeded  to  his  right, 
were  in  by  their  original  title. 

We  are  inclined  to  the  opinion  further  that  the  act  of  1875 
(Chap.  545)  is  applicable  to  this  case.  There  is  nothing  in  the 
act  which  confines  its  operation  to  assignments  made  after  its 
passage,  but,  on  the  contrary,  its  language  imports  that  it  applies 
to  trusts  theretofore  created.  It  purports  to  amend  section  67 
of  the  statute  of  uses  and  trusts  (1  R.  S.  730),  which  pro- 
vides that ''  when  the  purposes  for  which  an  express  trust  shall 
have  been  created  shall  have  ceased,  the  estate  of  the  trustees 
shall  also  cease  "  by  adding  the  following  words :  "  and  where 
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an  estate  has  been  conveyed  to  trostees  for  the  benefit  of  cred- 
itors, and  no  different  limitation  is  contained  in  the  instmment 
creating  the  trast,  such  trust  shall  be  deemed  discharged  at  the 
end  of  twenty-five  years  from  the  creation  of  the  same,  and 
the  estate  conveyed  to  trustee  or  trustees,  and  not  granted  or 
conveyed  by  him  or  them,  shall  revert  to  the  grantor  or  grantors, 
his  or  their  heirs  or  devisees  or  persons  claiming  under  them, 
to  the  same  effect  as  though  such  trust  had  not  been  created/' 

To  construe  this  act  as  relating  only  to  assignments  made 
after  its  passage  would  prevent  its  having  any  operation  until 
the  year  1900,  which  could  not  have  been  the  intention  of  the 
legislature.  The  intention  to  make  it  apply  to  past  assignments 
appears  clearly  from  its  language,  which  is,  "  when  an  estate 
has  been  conveyed ; "  not  "  shall  have  been  "  or  "  shall  be  " 
conveyed. 

It  is  in  the  nature  of  a  statute  of  limitation,  and,  if  neces- 
sary to  sustain  its  constitutionality,  it  should  be  construed  as 
making  the  lapse  of  time  prima  facie  or  presumptive  evidence 
that  the  trusts  have  been  discharged,  and  permitting  this  pre- 
sumption to  be  rebutted  by  evidence.  In  Bellinger  v.  Shafer 
(2  Sandf.  Ch.  293,  296,  and  cases  therein  cited),  section  67,  as 
originally  enacted,  was  held  applicable  to  trusts  created  before 
its  enactment,  as  well  as  to  those  subsequently  created,  and  we 
are  inclined  to  think  that  the  same  construction  should  be  placed 
on  the  section  as  amended  by  the  act  of  1875. 

In  the  case  of  McOahill  v.  HamiUon  (20  Hun,  388),  the 
Supreme  Court  held  a  similar  outstanding  assignment  to  con- 
stitute a  valid  objection  to  the  title  and  the  act  of  1875  not  to 
remedy  the  defect.  It  must  be  observed,  however,  that  in  that 
case  it  appeared  that  the  assignment  had  been  acted  upon,  and 
some  sales  of  real  estate  had  been  made  under  it,  though  the 
time  when  the  last  sale  was  made  does  not  appear  in  the  case 
as  reported. 

But  it  is  not  necessary  now  to  finally  decide  this  point  as  to 
the  act  of  1875,  as  in  the  present  case  nearly  double  the  time 
prescribed  by  the  act  of  1875  has  elapsed,  and  no  conveyance 
has  ever  been  made  by  the  trustee.    The  presumption  of  pay* 


1886.J  Rbwihan  v.  Dennis.  573 


Statement  of  case. 


ment  attaches  to  all  the.debtSvand  it  can  hardly  be  conceived 
that  any  facts  can  exist  which  wonld  entitle  any  person  to  en- 
force the  trust. 

Under  these  drcnmstances  we  think  that  the  defendant  will 
acqoire  a  good  and  marketable  title  to  the  premises  by  a  con- 
veyance from  the  i^aintifiEs  as  execntors,  and  he  shonld  be  de- 
creed to  specifically  perform  his  contract  of  purchasie. 

The  order  of  the  General  Term  should  be  reversed  and  the 
judgment  at  Spe^al  Term  affirmed,  but  without  costs  on  this 
appeal,  the  question  being  novel,  and  there  having  been  one 
unreversed  decision  of  lihe  Supreme  Court  tending  to  sustain 
the  views  of  the  respondent. 

All  concur,  except  Millsb,  J.,  dissenting. 

Order  reversed. 
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Maby  Renihan,  Appellant,  v.  Mabtha  A.  Dennin,  Individu-  }j}  |^ 
ally  and  as  Executrix,  etc.,  Respondent.  ^^  ^ 

no   881 

Where  a  physician  atteading  npon  a  patient  requests  another  physician  to    103  S7i\ 
attend  with  him  for  consultation  in  regard  to  the  condition  of  the  patient,         inq    ftl^ 
and  he  does  so  attend,  he  is  brought  within  the  provisions  of  the  Code  of        -^q^    ^^^i 
Civil  Procedure  (§§  834,  886),  prohibiting  a  physician  from  disclosing  in- 
formation  acquired  in  attending  a  patient  in  a  professional  capacity,  nee-      ^n-i  i^-«o 
essary  to  enable  him  to  act  in  that  capacity.    To  bring  the  case  within  the      i^n  41^4 
statute  it  is  sufllcient  that  the  physician  attended  as  such  upon  the    ""^^ 
patient  and  obtained  his  information  in  that  capacity. 

The  distinction  between  the  case  of  a  physician  and  that  of  an  attorney 
pointed  out. 

The  said  provisions  apply  where  the  physician  is  called  as  a  witness  in 
proceedings  for  the  probate  of  the  will  of  the  patient. 

These  provisions  are  not  limited  to  a  prohibition  of  disclosures  by  a  physician 
of  information  of  a  confidential  nature,  but  apply  to  all  information  ob- 
tained by  the  physician  from  his  patient  while  attending  in  a  professional 
capacity,  which  was  necessary  to  enable  him  to  act. 

Pierson  v.  People  (79  N.  Y.  424),  distinguished. 

(Argued  October  29,  1886;  decided  December  7, 1886.) 

Afpral  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  which  affirmed  a  judg- 
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ment,  entered  December  5, 1885,  upon  a  verdict  on  trial  of  issnes 
touching  the  testamentary  capacity  of  James  Dennin,  and  the 
due  execution  of  a  paper  presented  for  probate  as  his  last  will. 
(Reported  below,  38  Hun,  270.) 

The  facts  sufficiently  appear  in  the  opinion. 

E.  Countryman  for  appellant.  The  burden  of' proof  was 
upon  the  proponent  as  objector  to  show  all  the  facts  which 
subjected  the  proposed  testimony  to  the  claim  of  privil^e. 
{Earl  V.  Orcmty  46  Vt.  113 ;  Edington  v.  ^tna  L.  Ins.  Co.y 
77  N.  T.  571 ;  Danid  v.  Danid,  39  Penn.  St.  191,  210,  211 ; 
Wilson  V.  RastaUy  4  Durnf.  &  E.  758,  759,  760  ;  Tordan  v. 
Hess^  13  Johns.  492;  Hoffman  y.  Smithy  1  Caines,  157;  Bk. 
of  Utica  V.  Mersereau,  3  Barb.  Oh.  533,  595 ;  Rochester  City 
Bk.  V.  Saydamy  5  How.  Pr.  254.)  Even  if  Dr.  Bontecon  had 
been  called  as  a  consulting  physician  by  direction  of  the  de- 
ceased, it  did  not  render  him  an  incompetent  witness.  (1 
Greonl.  Ev.,  §  248 ;  Kendal  v.  Grey,  2  Hilt.  302 ;  1  Whart 
Ev.,  §  606 ;  Edington  v.  ^tna  L.  Ins.  Co.,  77  N.  Y.  569 ; 
Code  of  Civ.  Pro.,  §§  834,  836 ;  Hewitt  v.  Prince,  21  Wend.  • 
79 ;  Pierson  v.  People,  18  Hun,  239 ;  79  N.  T.  424;  Staunton 
V.  Parker^  19  Hun,  55  ;  Allen  v.  Pub.  Ad.,  1  Bradf.  221; 
Whelpley  v.  Zoder,  1  Dem.  369 ;  Kendal  v.  Chey,  2  Hilt.  300 ; 
Snow  V.  Ooidd,  74  Me.  540;  Jfore  v.  Baird,  12  Ind.  318.) 
The  provisions  of  the  Code  relating  to  physicians  and  clergy- 
men (§§  833,  834)  are  the  same  in  substance  as  those  of  the 
Revised  Statutes.  (2  R.  S.  406,  §§  72,  73.)  These  provisions 
were  originally  adopted  merely  to  place  physicians  and  clergy- 
men, with  reference  to  their  patients  and  penitents,  in  the  same 
position  with  attorneys  and  their  clients,  as  established  at  com- 
mon law.  (5  Edm.  Stat.  726,  727,  revisers'  notes ;  WHson  v. 
RastaU,  4  Durnf.  &  E.  754,  759 ;  Orattan  Case,  80  N.  Y.  301.) 
And  the  common-law  rule,  as  applied  to  attorneys,  is  now  em- 
bodied and  declared  in  section  835  of  the  Code  of  Civil  Proced- 
ure. (Throop's  note  to  §  835  ;  Coveney  v.  Tantiehill,  1  HiU,  33 ; 
Britton  V.  Lorenz^  45  N.  Y.  51 ;  Oreenough  v.  OaskeU,  1  MyL 
&  K.  98,  103 ;  Whiting  v.  Barney,  30  K  Y.  337,  340 ;  Blach 
hum  V.  Crawfords,  3  Wall.  192 ;  Rochester  Bk.  v.  Suydam,  5 
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How.  Pr.  258 ;  Westover  v.  JStna  Z.  Ins.  Co.,  99  N.  Y.  66,  58, 
59  ;  Greenl.  on  Ev.,  §  243.)  It  never  applied  to  a  testament- 
ary case  involving  the  capacity  of  the  deceased  to  make  a  will, 
nor  to  his  acts  relating  to  the  factum  of  the  will,  or  in  refer- 
ence to  the  disposition  of  his  estate.  {Rmsel  v.  Jackson,  9 
Hare,  387;  15  Jur.  1117;  BlacJcbum  v.  Orawfords,  3  Wall. 
176 ;  In  re  Charpman,  27  Hun,  573 ;  Sheridan  v.  Houghton^ 
16  id.  628;  6  Abb.  N.  0.  234;  Scmford  v.  Sanford,  61 
Barb.  295,  305,  306 ;  5  Lans.  487,  496,  497  ;  Whelpley  v.  Lo- 
der,  1  Dem.  368 ;  Oraham  v.  O'FalUm,  4  Mo.  338 ;  Hare  on 
Disc.  [2d  ed.]  162;  1  Whart.  on  Ev.,  §  591 ;  Scott  y.  Earns, 
113  111.  447.)  The  privilege  did  not  apply  to  facts  ascertained 
while  acting  in  a  professional  capacity,  which  were  collateral 
or  not,  in  the  nature  of  confidential  communications.  {Doe  v. 
Andrews,  2  Oowp.  845,  846  ;  Stvddy  v.  Saunders,  2  Dowl.  <fe 
Ey.  347,  349  ;  Hard  v.  Moring,  1  0.  &  P.  372 ;  Lord  Say  cfe 
SeaVs  Case,  10  Mod.  40, 41 ;  Ramsboiham  v.  Senior,  L.  R., 
8  Eq.  Cas.  575  ;  Bramwell  v.  JLv/^as,  2  Barn.  &  Cr.  745,  750 ; 
Cdbden  v.  Kendrick,  4  Durnf.  &  E.  431,  432;  Sawyer  v. 
JBirchmore,  3  Myl.  &  K.  572 ;  Brown  v.  Foster,  1  Hurlst.  & 
Norm.  736,  740  ;  Robinson  v.  Flack,  8  Lond.  Jur.  888 ;  Baker 
V.  London^  etc.,  R.  Co.,  L.  R.,  3  Q.  B.  91 ;  Wooley  v.  iT. 
Zand.  R.  Co.,  4  0.  P.  602 ;  Crawcour  v.  Salter,  L.  R.,  18  Oh. 
Div.  30,  36 ;  Riggs  v.  Denniston,  3  Johns.  Cas.  198,  203 ; 
Yorden  v.  Hess,  13  Johns.  492,  493 ;  Johnson  v.  Daverne,  19 
id.  135 ;  Coveney  v.  TarmehiU,  1  Hill,  33,  36,  37 ;  Crosby  v. 
Berger,  11  Paige,  377,  379  ;  Clark  v,  Richards,  3  E.  D.  Smith, 
89,  97 ;  Rochester  Bk.  v.  Suydam,  5  How.  Pr.  254,  261 ; 
Huhbard  v.  Haughian,  70  N,  Y.  55,  62 ;  Britton  v.  Zorem, 
45  id.  52 ;  Tyler  v.  McNeil,  16  Week.  Dig.  389 ;  Mulfard  v. 
MvlXer,  3  Abb.  App.  Dec.  330 ;  MandeviUe  v.  Ghiemsey,  38 
Barb.  225 ;  Snow  v.  Oould,  74  Me.  543 ;  ScoU  v.  Harris,  113 
111.  447,  454 ;  Com.  v.  BaG(m,  135  Mass.  521.)  The  privilege 
was  not  recognized  nor  the  rule  applied  to  further  frauds  or 
unlawful  purposes.  {Duffln  v.  Smith,  1  Peak,  108 ;  Russell 
V.  Jackson,  9  Hare,  387,  393;  15  Jur.  1117;  FoUett  v.  Jeff-- 
reys,  1  Sim.  [N.  8.]  1,  17;  ReynaU  v.  Sprye,  10  Beav.  51,  54, 


576  Renihan  V,  Denkik.  [Dea, 


Statement  of  case. 


56 ;  11  id.  618 ;  Gartdde  v.  Outa^m,  35  L.  J.  Ch.  113, 114, 116 ; 
Brown  v.  Foster ^  1  Hurlst.  &  1^01111.736 ;  Ramf^tkamy.  Sen- 
ior,  L.  E.,  8  Eq.  575,  580 ;  Burton  v.  Dordey,  8  Eq.  676, 
note ;  Ouealey  v.  Monsley^  2  Kay  &  Johns.  288,  291 ;  Hare  on 
Disc.  [2d  ed.]  163 ;  Beg.  v.  OrUm,  3  Short.  Notes,  9381 ;  L.  R, 
U  Q.  B.  Div.  170,  171 ;  Queen  v.  Oox,  14  Q.  B.  Div.  153, 
156 ;  Tichhome  v.  Zicshingftoii,  1  Short.  Notes,  5211 ;  14  Q. 
B.  Div.  172 ;  Beadles  v.  Bunch,  11  Simons,  332  [1838] ; 
Kelly  V.  Jackson,  13  Irish  Eq.  129  [1848J ;  Hutchinson  v. 
Reed,  Hoff.  Ch.  317  [1839]  ;  Blaclcburn  v.  Orawfords,  3  Wall. 
193, 194 ;  Goveney  v.  TannehiU,  1  Hill,  33  ;  Levnn  v.  Redfidd, 
2  Week.  Dig.  109,  198  ;  In  re  Chapman,  27  Hun,  573,  574, 
575 ;  Dwnn  v.  Amos,  14  Wis.  115 ;  In  re  Cole,  8  K  105 ;  1 
Whart.  on  Ev.,  §  590 ;  BTc,  of  TJtica  v.  MersereaUy  3  Barb: 
Ch.  598,  600.)  Communications  made  to  the  attorney  in  the 
presence  of  all  the  parties  are  not  privileged.  {Baugh  v.  Cro- 
dochj  1  Mood.  &  Rob.  183  ;  Cleoe  v.  Powell,  id.  228 ;  Britton 
V.  Lorem,  45  N.  Y.  52 ;  Hehhflrd  v.  Haughian,  70  id.  55 ; 
Whiting  v.  Barney,  30  id.  330 ;  Qiteen  v.  Cox,  14  Q.  B.  Div. 
173,  174 ;  Regina  v.  Jones  cfe  Hayward,  1  Denn.  C.  C.  167 ; 
Outts  V.  Pickering,  Nel.  Ch.  81 ;  Gilbert  on  Ev.  277 ; 
Goveney  v.  Tannehill,  1  Hill,  36;  Annesley  v.  Anglesea, 
17  How.  St.  Tr.  1139,  1240,  1242;  PeopU  v.  BlakeUy, 
4  Park.  Cr.  176  ;  TV^a^  v.  Jones,  28  Conn.  334 ;  Jones  v.  i)t^ 
s&nberre,  15  Week.  Dig.  286 ;  ^{?«<5  v.  Truax,  21  Barb.  361 ; 
2  Parsons  on  Contracts,  746,  767 ;  17  Am.  Jur.  305 ;  1  R  S. 
[7th  ed.]  367,  §§  20,  24,  subd.  4.)  Conceding  that  whenever 
the  privilege  attaches,  the  seal  of  secrecy,  unless  waived  by  the 
patient,  remains  unaffected  by  his  death,  the  present  case  does 
not  come  within  the  purview  or  prohibition  of  the  statute. 
(People  V.  Ctica  Ins,  Co,,  15  Johns.  380,  381;  Jackson  v. 
GoUins,  3  Cow.  89,  96;  White  v.  Wager,  32  Barb.  253; 
Pierscm  v.  People,  18  Hun,  248,  249;  79  N.  Y.  433,  434; 
AUen's  Case,  1  Bradf.  223,  224;  Fraser  v.  Jenkinson,  42 
Mich.  207;  People  v.  Murphy,  101  N.  Y.  126,  127,  129; 
Penal  Code,  §§  509,  520,  521;  Paige  v.  People,  3  Abb.  App. 
Dec.  439 ;  State  v.  ShunUess,  18  Me.  368 ;  1  Whart.  Cr.  Law 


1886.]  Renihan  v.  Dbnnin.  577 

Opinion  of  the  Court,  per  Earl,  J. 

[8th  ed.],  §§  697,  709 ;  Jiegina  v.  Avery,  8  Oar.  &  P.  596 ; 
A7m  V.  Lewis,  Fost.  Or.  Oas.  116 ;  Regina  v.  Jones  <&  Hay- 
ward^  Den.  Or.  Oas.  166;  2  Gas.  &  Kir.  234;  Penal  Code, 
§168  ;  2  Whart.  Or.  Law,  §  1349  ;  Tichhome  v.  Zushifigton,  14 
Q.  B.  Div.  172 ;  Beg.  v.  Ortojij  id.  171 ;  Queen  v.  Cox,  id. 
165.)  The  knowledge  acquired  by  Dr.  Bontecou  of  the  con- 
dition of  the  deceased,  and  the  fact  sought  to  be  proved  by  the 
witness,  was  not  of  a  confidential  nature.  {EddingUm^s  Case, 
77  N.  T.  551 ;  Staunton  v.  Parker,  19  Hun,  57,  58,  59  ;  Dela- 
fidd  V.  Parish,  1  Redf.  103 ;  Oampon  v.  North,  39  Mich.  608, 
609 ;  Dewitt  v.  BorUij,  9  N.  Y.  375,  377;  S.  C,  17  id.  340 ; 
Holcomh  V.  Holcomh,  95  id.  316.) 

Charles  E,  Patterson  for  respondents.  The  testimony  of 
Dr.  Bontecou  was  properly  rejected ;  the  information  he  ob- 
tained in  attending  the  testator  being  of  a  privileged  character. 
(Code  of  Civil  Pro.,  §  834 ;  EdingUm  v.  MuL  L.  Ins.  Go., 
67  N.  Y.  185 ;  Johnson  v.  Johnson,  4  Paige,  460 ;  Johnson 
V.  Johnson,  14  Wend.  637  ;  AUen  v.  Public  Adrrir,  3Bradf. 
221,  233 ;  Pearsall  v.  Elmer,  5  Redf.  181 ;  Whdpley  v.  Par^ 
leer,  1  Dem.  368 :  Hunn  v.  Rwrm,  1  N.  Y.  Sup.  Ct.  [T.  &  C] 
499 ;  77  N.  Y.  664 ;  OraUam,  v.  Met.  L.  Ins.  Co.,  80  id.  281, 
300  ;  DiUeher  v.  Home  L.  Ins.  Co.,  69  id.  256 ;  OoheuY.  Oo7it. 
L.  Ins.  Co.,  id.  300 ;  Westover  v.  jEtna  L.  Ins.  Go.,  99  id.56; 
Staunton  v.  Parker,  19  Hnn,  65.) 

Earl,  J.  The  sarrogate  of  Rensselaer  county  admitted  to 
probate  the  will  of  James  Dennin,  deceased.  Upon  appeal  to 
the  General  Term  the  surrogate's  decree  was  reversed  and 
special  issues  as  to  the  competency  of  the  testator  and  the  dae 
execution  of  the  will  were  ordered  to  be  tried  before  a  jury. 
The  trial  came  on  and  it  appeared  that  the  will  was  executed 
in  the  evening,  a  short  time  before  the  testator's  death,  and 
that  during  the  same  evening,  before  the  execution  of  the  will. 
Dr.  Bontecou  was  requested  by  the  attending  physician  to  be 
present  at  the  testator's  house  for  consultation  with  him  rela- 
tive to  the  testator's  condition  and  treatment ;  and  in  pursuance 
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of  such  request  he  did  attend.  He  was  called  aa  a  witn^s  for 
the  contestants  and  testified  that  he  saw  the  testator  and 
advised  a  prescription  for  him.  The  following  questions  were 
put  to  him  :  ",Will  you  describe  the  appearance  and  condition 
of  the  sick  man  when  you  got  into  the  room  i^  "At  the  time 
you  examined  this  man  was  he,  in  your  judgment,  in  that  state 
known  to  your  profession  as  '  collapse  ? ' "  "  Was  he,  in  your 
judgment,  in  a  dying  condition?"  "State  whether  in  your 
judgment,  at  any  time  after  that  occasion  when  you  were 
there,  James  Dennin  was  in  such  a  condition  that  he  was 
capable  of  understanding  and  taking  into  account  the  nature 
and  character  of  [his  property  and  of  his  relations  by  blood  and 
marriage  to  those  who  were  or  might  become  the  objects  of  his 
bounty,  and  make  an  intelligent  disposition  of  his  property  by 
will  ? "  The  same  question  was  repeated,  confining  it  to  the 
time  when  the  witness  saw  the  testator.  All  the  questions 
were  objected  to  on  behalf  of  the  proponent  as  incompetent 
under  sections  834  and  836  of  the  Code;  the  objections 
were  sustained,  and  counsel  for  the  contestants  ei^cepted  and 
the  sole  question  for  our  determination  upon  this  appeal  is 
whether  that  exception  was  well  taken. 

Section  834  is  as  follows :  "  A  person  duly  authorized  to 
practice  physic  or  surgery  shall  not  be  allowed  to  disclose  any 
information  which  he  acquired  in  attending  a  patient  in  a  pro- 
fessional capacity  and  which  was  necessary  to  enable  Mm  to 
act  in  that  capacity;"  and  section  836  provides  that  that  sec- 
tion applies  to  every  examination  of  a  person  as  a  witness 
unless  the  provisions  thereof  are  expressly  waived  by  the 
patient.  Dr.  Bontecou  was  a  person  duly  authorized  to  prac- 
tice physic.  Whatever  information  he  had  about  the  condition 
of  the  testator  he  acquired  while  attending  him  as  a  patient. 
It  is  true  that  the  testator  did  not  call  him  or  procure  his 
attendance.  But  he  did  not  thrust  himself  into  his  presence  or 
intrude  there.  He  was  called  by  the  attending  physician  and 
went  in  his  professional  capacity  to  see  the  patient,  and  that 
was  enough  to  bring  the  case  within  the  statute.  It  is  quite 
common  for  physicians  to  be  summoned  by  the  fnends  of  the 
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patient  or  even  by  strangers  about  him,  and  the  statute  would 
be  robbed  of  much  of  its  virtue  if  a  physician  thus  called  were 
to  be  excluded  from  its  provisions  because,  as  contended  by  the 
learned  counsel  for  the  appellant,  he  was  not  employed  by  the 
patient  nor  a  contract  relation  created  between  him  and  the 
patient.  To  bring  the  case  within  the  statute  it  is  sufficient 
that  the  person  attended  as  a  physician  npon  the  patient  and 
obtained  his  information  in  that  capacity.  Section  835  pro- 
vides that  "an  attorney  or  counselor  at  law  shall  not  be 
allowed  to  disclose  a  communication  made  by  his  client  to  him 
or  his  advice  given  therein  in  the  course  of  his  professional 
employment."  Before  that  section  can  apply  in  any  case  a 
contract  relation  of  attorney  and  client  must  exist  based  upon 
an  employment  by  the  client,  and  the  decisions  holding  this,  to 
which  our  attention  has  been  called,  have  no  bearing  npon  sec- 
tion 834.  It  is  not  disputed  and  could  not  well  be,  that  the 
information  obtained  by  the  witness  was  necessary  to  enable 
him  to  act  in  his  professional  capacity.  Therefore,  if  the  letter 
of  the  statute  is  to  prevail,  it  cannot  be  doubted  that  the 
rulings  of  the  trial  judge  were  correct. 

But  it  is  claimed  that  the  statute  should  be  held  not  to  apply 
to  testamentary  cases.  There  is  just  as  much  reason  for  apply- 
ing it  to  such  eases  as  to  any  other,  and  the  broad  and  sweeping 
langnage  of  the  two  sections  cannot  be  so  limited  aa  to  exclnde 
snch  cases  from  their  operation.  There  is  no  more  reason  for 
allowing  the  secret  ailments  of  a  patient  to  be  brought  to  light 
in  a  contest  over  his  will  than  there  is  for  exposing  them  in 
any  other  case  where  they  become  the  legitimate  subject  of  in- 
quiry. An  exception  so  important,  if  proper,  should  be  en- 
grafted npon  the  statute  by  the  legislature,  and  not  by  the 
courts. 

It  is  also  claimed  that  the  statute  should  be  so  construed  as 
only  to  prohibit  the  disclosrires  by  a  physician  of  any  informa- 
tion of  a  confidential  nature  obtained  by  him  from  his  patient 
while  attending  him  in  a  professional  capacity.  Such  was 
the  view  of  the  statute  taken  by  me  in  my  opinion  in  Eding- 
ton  V.  u^tria  Life  Ins.  Co,  (77  K,  Y.  564) ;  but  my  brethren 
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were  then  unwilling  to  concur  with  me  in  that  view.  When 
the  same  question  again  came  before  the  court  in  Grattan  v. 
Mel/i'opoUtan  tife  Ins.  Co.  (80  N.  T.  281)  I  again  attempted 
to  enforce  the  same  view  upon  my  brethren,  aud  again  failed, 
and  it  was  then  distinctly  held  that  the  statute  could  not  be 
confined  to  information  of  a  confidential  nature,  and  that 
the  court  was  bound  to  follow  and  give  effect  to  the  plain  lan- 
guage without  interpolating  the  broad  exception  contended  for. 

It  is  further  contended  that  the  rule  laid  down  in  People  v. 
Pierson  (79  N.  Y.  424)  should  be  applied  to  this  case.  We 
there  held  that  the  statute  did  not  cover  a  case  where  its  prohi- 
bition was  invoked  solely  for  the  protection  of  a  criminal,  and 
not  at  all  for  the  benefit  or  protection  of  the  patient  who  was 
dead,  and  a  waiver  of  the  prohibition  had,  therefore,  become 
impossible.  We  are  unable  to  perceive  how  the  reasoning 
upon  which  that  decision  rests  can  have  any  application  to 
this  case.  Here  there  is  no  allegation  of  crime,  and  there  is  a 
mere  contest  over  the  patient's  property. 

It  is  probably  true  that  the  statute,  as  we  feel  obliged  to  con- 
$true  it,  will  work  considerable  mischief.  In  testamentary  cases 
j' where  the  contest  relates  to  the  competency  of  the  testator,  it 
will  exclude  evidence  of  physicians  which  is  generally  the 
most  important  and  decisive.  In  actions  upon  policies  of  life 
insurance  where  the  inquiry  relates  to  the  health  and  physical 
condition  of  the  insured,  it  will  exclude  the  most  reliable  and 
vital  evidence  which  is  absolutely  needed  for  the  ends  of  jus- 
tice. But  the  remedy  is  with  the  legislature,  and  not  with  the 
courts. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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Agnes  E.  Abel,  as  Executrix,  etc.,  Appellant,  v.  The  Pbbsi-  l^Sj 
DENT,  Managers  and  Company  of  the  Delawabe  and  Hud-  ]S  S- 
son  Canal  Company,  Respondent.  lo:  5^1; 

The  law  imposes  upon  a  railroad  oompauy  the  duty  to  its  employes  of  dili- 
gence and  care,  not  only  in  famishing  proper  and  reasonably  safe  appli- 
ances and  machinery,  and  skillf al  and  caref  al  co-employes,  bat  also  of 
making  and  promulgating  rules,  which,  if  faithfully  observed,  will  give 
reasonable  protection  to  the  employes. 

A.,  plaintiff's  testator,  a  car  repairer  in  defendant's  employ,  was  under  one 
of  its  cars,  standing  on  a  side  track,  engaged  in  making  repairs.  Another 
car  was  carelessly  backed  against  it  by  other  employes,  causing  his  death. 
In  an  action  to  recover  damages,  it  appeared  that  other  ndlioad  compa- 
nies have  adopted  a  rule,  providing  for  the  placing  of  a  blue  flag  by  day, 
and  blue  light  by  night,  upon  a  car  under  which  repairmen  were  at 
work,  and  prohibiting  the  coupling  or  moving  of  a  car  thus  protected 
until  the  signal  is  removed  by  the  repairmen.  No  similar  rule,  or  rule 
applicable  to  such  a  case,  had  been  adopted  by  the  defendant.  Hdd^ 
that  the  question  of  negligence  on  its  part  was  one  of  fact  for  the  jury, 
and  that  a  nonsuit  was  error.  ' 

Also  hdd^  it  was  immaterial  that  there  was  a  custom  among  the  repairmen 
at  the  place  where  the  accident  happened,  to  place  a  red  flag  at  each  end 
of  cars  which  they  were  repairing,  it  not  appearing  that  a  rule  to  that 
effect  had  been  promulgated  or  obedience  thereto  required  by  defendant, 
or  that  it  was  printed  or  generally  known  to  the  engineers  engaged  in 
running  trains. 

(Argued  November  22,  1886  ;  decided  December  7, 188«.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  tliird  judicial  department,  in  favor  of  defendant, 
entered  upon  an  order  made  December  2,  1885,  which  over- 
ruled exceptions  and  directed  judgment  on  an  order  dismissing 
plaintiffs  complaint  on  trial. 

This  was  an  action  to  recover  damages  for  alleged  negligence, 
causing  the  death  of  Ferry  Abel,  plaintiffs  testator 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

N.  O.JHoak  for  appellant.  The  evidence  created  questions 
of  fact  for  the  jury.  {Heidenger  v.  Beinej  18  N.  Y.  Week. 
Dig.  404;  31  Hun,  316;   Weber  v.  iT.  T.  Cent  R.B.,  58  N. 
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Y.  451,  455 ;  Ootaieb  v.  N.  Y.,  etc.,  29  Hun,  637,  639 ;  100 
id.  462 ;  Bdton  v.  Baaier,  58  JN".  T.  411 ;  PoTJoeU  v.  PamU, 
71  id.  71,  73  ;  Sherwood  v.  Hauaer,  94  id.  626,  627 ;  i?%e- 
patnnch  V.  N.  T.J  etc.,  21  N.T.  Week.  Dig.  169 ;  98  N.  Y.  649; 
WiUiams  v.  Syracuse,  etc.,  31  Hun,  392 ;  Trustees^  etc.,  v. 
Ewk,  68  N.  Y.  465 ;  Penn.,  etc.,  v.  Rorst,  2  East.  RepV,  398; 
Card  V.  Mam,hattan,  etc.,  22  Week.  Dig.  321 ;  37  Hun,  644 ; 
Seyhdt  V.  N.  T.,  etc.,  95  N.  Y.  562,  568, 570 ;  N.  Y.,  etc.,  v. 
Oleason,  78  id.  513.)  Negligence  is  the  failure  to  do  what  a 
person  of  ordinary  prudence  would  have  done,  under  the  cir- 
cumstances of  the  situation,  or  doing  what  such  a  person,  under 
such  circumstances  would  not  have  done.  {Rail/road  Co.  v. 
Jones,  95  U.  S.  441 ;  Mowery  v.  Central  City,  66  Barb.  46 ; 
Weler  v.  N.  Y.  Central,  58  N.  Y.  451,  455-6;  Fero  v.  Bufalo, 
etc.,  22  id.  21§ ;  Johnson  v.  Rudso^i  Biver,  20  id.  65 ;  Pant- 
zar  V.  TiUey  Foster  Co.,  99  id.  875.)  Whei-e  there  is  explicit 
proof  of  one  rule  on  the  subject  the  law  presumes  there  is  no 
other.  {OaJcsmith  v.  Johnson,  93  U.  S.  343,  346  ;  People  v. 
Walden,  51  Cal.  588 ;  GUleU  v.  Needham,  37  Mich.  148,  147; 
CHhson  V.  National,  etc.,  98  N.  Y.  95.)  Defendant  was  lia- 
ble, because  it  failed  to  discharge  the  duty  of  making  and  pro- 
mulgating a  proper  rule  to  protect  its  repairmen  from  injury 
by  co-employes.  (Sheehan  v.  N.  Y.  C  R.  R.  Co.,  91 N.  Y. 
332,  334-9  ;  Dana  v.  N.  Y.  C.  R.  R.  Co.,  92  id.  639, 640; 
Slal&r  V  JeweU,  85  id.  66-7,  73  ;  Campbell  v.  N.  Y.  Cent.  R. 
^.  «>.,  35  Hun,  506,  507;  21  N.  Y.  Week.  Dig.  246;  28 
Daily  Eeg.  917 ;  91  N.  Y.  332,  338-9 ;  Vose  v.  Lancashire, 
2  Hurlst.  &  Norm.  728;  Shearm.  & Eedf .  on  Neg.  [2ded.]  US, 
note ;  Darrigan  v.  If.  Y.,  etc.,  24  Am.  Law  Eeg.  [N.  S.]  453 ; 
Pa/ntzar  v.  TiUey  Foster  Mining  Co.,  99  N.  Y.  373 ;  Pyees 
V.  N.  Y.,  etc.,  20  N.  Y.  Week.  Dig.  394 ;  34  Hon,  632 ;  Ellis 
V.  N.  Y.,  etc.,  95  N.  Y.  546, 552  ;  Fuller  v.  JeweU,  80  id.  46.) 
A  railway  company  is  .bound  to  have  a  proper  head  charged 
with  the  duty  of  taking  all  proper  precautions  to  protect  its 
employes.  {Man  v.  Del.  dk  Ilxid.  C.  Co.,  91  N.  Y.  495 ; 
Dredge's  Hist,  of  Penn.  E.  E.  248  ;  Kirkman's  Eailway  Ser- 
vice, 109,  114;  Huntington's  Eoad  Master's  Asst.  125.)    It 
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is  the  duty  of  the  mastere  not  only  to  establish  proper  rules, 
but  to  promulgate  them  to  those  who  may  be  required  to  ob- 
serve them,  (Kirkman's  Railway  Service,  253,  268 ;  Hunt- 
ingrou's  Road  Master's  Asst.  187,  237,  242  ;  Beach's  Contrib- 
utory Neg.,  §  141.)  Defendant  was  liable  because  it  had  not 
adopted  a  proper  rule  or  regulation  for  notifying  the  repair- 
men of  apprehended  danger.  {GampbeU  v.  iT.  T,  Cent,^  etc.^ 
35  Hun,  506 ;  21  N.  Y.  Week.  Dig.  245 ;  Vase  v.  Zanoashire, 
etc,,  2  Hurlst.  &  Norm.  728 ;  Shearm.  &  Redf.  on  Neg.  [2d  ed.] 
118,  note  4 ;  Fantsar  v.  Tillej/,  etc.,  99  N.  Y.  373.)  A  rail- 
way company  is  bound  to  have  a  sufficient  number  of  men  to 
protect  its  workmen  from  injury,  and  whether  it  has  or  not  is, 
with  reasonable  limits,  a  question  for  the  jury.  {Lvike  v.  Chi- 
cago, 59  Wis.  127  ;  48  Am.  Rep.  483  ;  Pyees  v.  N,  Z.,  etc., 
20  N.  Y.  Week.  Dig.  394 ;  34  Hun,  632  ;  Flike  v.  B.  ds  A,, 
68  id.  56.)  It  was  a  question  for  the  jury  whether  it  was  not 
the  duty  of  the  defendant  to  have  provided  and  nsed  a 
lock-switch  at  the  junction  of  the  cripple  track  and  the 
main  tracks.  (LvhTce  v.  Chicago,  etc,,  59  Wis.  127;  48 
Am.  Rep.  483.)  A  railroad  company  owes  the  duty  to  its 
enjployes  of  keeping  its  premises  on  whicli  the  employes 
are  at  work  in  proper  condition  and  in  proper  state  of  repair. 
{Pantzar  v.  Tilley,  etc,  99  N.  Y.  372 ;  Willia?ns  v.  Syracuse, 
31  Hun,  292 ;  20  N.  Y.  Weekly  Dig.  188 ;  Campbell  v.  Syra- 
cuse, id.  449 ;  34  Hun,  626  ;  Pl<mk  v.  ]V.  T.  Cent, 
etc.,  60  N.  Y.  607 ;  DurJcin  v.  Sharp,  88  id.  225  ;  J^ear  v. 
Del.  i&  Hvd.,  22  Hun,  557;  98  K  Y.  663;  Schwandner  v. 
Birge,  83  Hun,  186,  189;  Huntington's  Road  Master's  Asst. 
235 ;  Kirkman's  Railway  Service,  256 ;  Dlredge's  Hist,  of 
Penn.  R.  R.  249.)  It  was  a  question  of  fact  for  the  jury 
whether  the  defendant  was  not  guilty  of  negligence  in  not 
having  a  switchman  in  charge  of  the  switch,  instead  of  requir- 
ing and  allowing  any  one  who  pleased  to  use  it,  and  to  use  it 
whenever  and  as  he  pleased.  {Pantzar  v.  Tilley  Foster, 
etc.,  99  W.  Y.  372.)  It  was  a  question  of  fact  for  the  jury 
whether  defendant  should  not  have  provided,  by  rule,  for 
a   brakeman    upon   the   rear    car   and    that    he    should    re- 


584  Abel  v.  Pbesident,  etc.,  D.  &  H.  C.  Co.        fDea, 


Statement  of  case. 


main  thereon  ready  at  all  times  to  discharge  his  duty  instead 
of  through  a  niggardly  economy,  in  saving  a  coupler,  requir- 
ing the  rear  brakeman  to  act  as  coupler  also.  (Kirkman'a 
Railway  Service,  2(>6  ;  Huntington's  Road  Master  s  Asst.  124.) 
It  was  a  question  of  fact  for  the  jury  whether  defendant  was 
not  guilty  of  negligence  in  allowing  and  not  providing  against 
the  kicking  in  of  cars  detached  from  the  engine.  (Kirknian's 
Railway  Service,  214.)  Abel  was  not,  as  matter  of  law, 
chargeable  with  full  notice  of  the  danger  he  Was  exposed  to, 
or  with  knowledge ,  that  the  defendant  had  not  in  fact  dis- 
charged its  duty  in  adopting  proper  rules  and  taking  proper 
precautions  against  his  being  injured.  {^Pamizar  v.  TiUey 
Foster^  etc.,  99  IS,  T.  372 ;  RuaaeU  v.  Minneapolisy  etc.^  32 
Minn.  234-6 ;  Schwandner  v.  Birge,  33  Hun,  189.) 

Z.  JS.  Pike  for  respondent.  Plaintiff  must  show  negligence 
and  distinguish  between  master  and  servant,  and  show  that  it  was 
the  negligence  of  the  master  and  not  of  the  servant.  {Rose  v. 
B.  cfe  A.  li.  B.  Co.,  58  N.  Y.  217 ;  Malone  v.  Hathaway,  64 
id.  6 ;  Bauleo  v.  jV.  Y.  <&  N.  H.  B.  B.  Co.,  59  id.  356.)  Neg- 
ligence  on  the  part  of  the  defendant,  not  contributing  to  the 
injury,  avails  the  plaintiff  nothing.  (  Wright  v.  iT.  Y.  C.  B.  B, 
Co.,  25  N.  Y.  562;  Bose  v.  B.  cfe  A.  B.  B.  Co.,  58  id.  217; 
Harvey  v.  JST.  Y.  C.  cfe  H.  B.  B.  B.  Co.,  88  id.  481.)  The 
negligence,  if  any,  consists  in  not  giving  in  some  form  proper 
orders  for  the  protection  of  Abel  under  the  circumstances; 
and  this  must  be  proved  —  it  is  vital  to  the  plaintiff's  case  — 
and  if  not  proved,  plaintiff  should  have  bein  nonsuited.  {Bose 
V.  B.  i&  A.  B.  B.  Co.,  68  K  Y.  217.)  It  is  not  necessary  the 
master  should  see  to  it  personally  that  the  orders  are  received. 
It  was  enough  to  promulgate  the  order  through  the  proper 
person  to  receive,  transmit  and  enforce  it.  {Slater  v.  Jeweii, 
85  N.  Y.  61.)  General  rules  could  not  be  made  in  a 
case  like  this  which  would  bo  applicable  to  the  many  re- 
pair tracks  a  railroad  company  is  obliged  to  maintain,  and 
it  is  inevitable  that  the  management  of  each  yard  must 
be  left  to  the  men  to  manage  for  themselves.     {Besd  v.  N. 
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T.  G.  (&  H.  Ji.  B.  R.  Co,,  70  K  Y.  171.)  As  the  provis- 
ions for  protection  appear  to  have  been  ample,  and  becanse  this 
accident  may  have  developed  a  means  of  more  certain  protec- 
tion, it  does  not  charge  a  neglect  upon  defendant  in  not  adopt- 
ing it  before.  {Cleveland  v.  N.  J.  S.  Co.,  68  K  T.  306;  Car- 
penter V.  B.  &  A.  E.  R.  Co,,  24  Hun,    104-108 ;  Loftus  v. 

Union  Ferry  Co.,  84  N.  Y.  455-460.)  The  defendant  is  not 
liable  to  a  servant  for  the  neglect  of  a  co-employe  in  carrying  out 
the  detail  of  its  rules  or  order,  or  in  performing  his  duties,  pro- 
vided defendant  has  not  employed  unskilled  and  incompetent 
servants  or  failed  to  furnish  proper  appliances.  The  servant 
contracts  to  take  the  risk  of  the  negligence  of  his  co-employe 
and  cannot  charge  the  master  with  the  consequence  of  his  neg- 
lect. {Ha/rvey  v.  N.  T.  C.  cfe  B.  R.  R.  R.  Co,,  88  K  Y.  481 ; 
jlilcCo8kery.Z.LR.R,  6fe.,84id.77;  Besdv.N.  Y.d&H. 
R.  R.  R.  Co.,  70  id.  171 ;  Sammen  v.  JV,  T.  C.  <&  H.  R.  R. 
R.  Co.,  62  id.  251 ;  Laning  y.  N.  Y.  C,  <&  H,  R.  R.  R.  Co,, 
49  id.  521.)  Abel  took  the  employment  with  all  its  sur- 
roundings, and  with  it  took  the  risks.     {Powers  v.  JV.  Y.,  L. 

E.  dk  W.  R.  R,  Co.,  98  N.  Y.  274 ;  DeForrest  v.  Jewett,  88 
id.  264;  Murphy  v.  B.  <&  A.  R.  R.  Co.,  id.  146.)  The 
defendant  was  not  required  to  furnish  a  watchman,  and  as  to 
whether  it  was  negligence  to  omit  furnishing  one  was  not  a 
question  to  be  submitted  to  a  jury  for  them  to  speculate  on. 
{HimgKkirh  v.  D.  dk  II.  C.  Co.,  92  N.  Y.  219.) 

Per  Curiam.  The  plaintiflE's  testator  was  a  car  repairer  in 
the  emploj'  of  the  defendant,  and  while 'under  one  of  its  cars 
standing  upon  a  side  track  engaged  in  making  repairs,  its  em- 
ployes, using  an  engine,  carelessly  backed  a  car  against  it,  and 
thus  he  came  to  his  death.  n 

The  principal  claim  on  the  part  of  the  plaintiff  is  that  the 
evidence  tended  to  show  that  the  defendant  had  not  made  and 
promulgated  proper  rules  for  the  government  of  its  employes, 
and  hence  that  its  negligence  in  that  respect  should  have  been 
submitted  to  the  jury. 

The  law  imposes  upon  a  raOroad  company  the  duty  to  its 
SicKELS— Vol.  LVm.        7.4 
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employes  of  diligence  and  care,  not  only  to  furnish  proper 
and  reasonably  safe  appliances  and  machinery  and  skilled  and 
careful  co-employes,  but  also  to  make  and  promulgate  rules 
which,  if  faithfully  observed,  will  give  reasonable  protection  to 
the  employes.  {Slater  v.  Jeweit^  85  N.  T.  61 ;  Bead  v.  N. 
r.  a  (6  H.  R.  R.  R.  Co.,  70  id.  171;  Sheehan  v.  Same^  91  id. 
339;  Dana  v.  Same,  92  id.  639.) 

It  appears  that  the  managers  of  some  railroads  in  this  country 
have  adopted  a  rule  substantially  like  this :  "  A  blue  flag  by  day 
and  blue  light  by  night,  placed  in  the  draw-head  or  on  the 
platform  or  step  of  a  car  at  the  end  of  a  train,  or  car  staoding 
on  a  main  track  or  siding,  denotes  that  car  repairmen  are  at 
work  underneath.  The  car  or  train  thus  protected  must  not 
be  coupled  or  moved  until  the  blue  signal  is  removed  by  the 
repairmen."  This  is  certainly  a  very  efficient  rule,  and  if 
faithfully  and  carefully  observed  would  give  reasonable  pro- 
tection to  repairmen. 

The  plaintiff  contends  that  it  was,  under  the  circumstances  of 
this  case,  a  question  for  the  jury  to  determine  whether  the  de- 
fendant, for  the  protection  of  its  repairmen  engaged  in  a  pecu- 
liarly haasardous  work,  should  not  have  promulgated  such  a  rule 
or  one  substantially  as  efficient.  The  only  rule  the  defendant 
had  made  bearing  upon  this  case  was  as  follows :  "  A  red  flag 
by  day  and  a  red  lantern  by  night,  or  any  signal  violently 
given,  are  signals  of  danger,  on  perceiving  which  the  train 
must  be  brought  to  a  full  stop  as  soon  as  possible,  and  not  pro- 
ceed until  it  can  be  done  with  safety." 

This  rule  seems  from  its  phraseology  to  have  been  mainly  if 
not  exclusively  intended  for  the  government  of  moving  trains, 
and  was  not  very  well  adapted  for  the  protection  of  men  under 
stationary  cars,  upon  side  tracks,  engaged  in  making  repairs. 
There  was  no  rule  prohibiting  the  removal  of  the  signal,  and 
the  signal  was  not  intended  exclusively  for  the  protection  of 
such  men,  nor  did  it  give  notice  that  human  life  was  in  danger. 

It  matters  not  that  there  was  a  custom  or  rule  among  the  re- 
pairmen in  the  employ  of  the  defendant  at  Mechanicville  that 
they  should  place  a  red  flag  at  each  end  of  the  cars  which  they 
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were  repairing.  It  does  not  appear  that  that  rule  was  regu- 
larly promulgated  by  the  defendant,  or  that  obedience  to  it  was 
required  by  the  defendant ;  nor  does  it  appear  that  it  was 
printed  or  generally  known  to  the  engineers  engaged  in  run- 
ning trains. 

It  appears  that  it  was  a  common  and  frequent  occurrence  for 
engines  and  cars  to  be  switched  upon  the  side  tracks  at  Me- 
chanicville  without  any  check  or  liindrance  from  any  one 
having  control  of  the  tracks  at  that  place,  and  thus  the  repair- 
men engaged  under  and  about  cars  seem  to  have  been  exposed 
to  constant  penl. 

We  do  not  perceive  how  it  was  possible  to  say,  as  matter  of 
law,  that  the  rules  of  tlie  defendant  were  proper  and  sufficient 
for  the  protection  of  its  repairmen,  and  that  it  should  not  have 
taken  greater  precautions  by  rules  or  otherwise  for  their  safety. 

We  think  tbe  facts  should  have  been  submitted  to  the  jury 
and  that  the  nonsuit  was  improper. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
costs  to  abide  event. 

All  concur,  except  Earl,  J.,  not  voting,  and  Millsb,  J., 


taking  no  part. 

Judgment  reversed. 


The  People  of  the  State  of  New  York,  Respondent,  v. 
Helek  McCallam,  Appellant. 

It  18  not  enor  for  the  court,  during  the  course  of,  and  before  the  ooDclnsion 
of  the  evidence  on  the  trial  of  a  criminal  action,  to  refuse  to  pass  upon 
propositions  of  law;  it  has  the  right  to  reserve  the  disposition  of  such 
questions  until  the  entire  testimony  is  in. 

Upon  such  trial  it  is  not  error  for  the  court  to  refuse  to  pass  upon  abstract 
questions  of  law. 

If  tlie  charge,  as  a  whole,  conveys  to  the  jury  the  correct  rule  of  law  upon 
a  given  qaestion  the  judgment  will  not  be  reversed,  although  detached 
portions  may  be  erroneous;  and,  if  the  language  employed  be  capable  of 
different  construction s,  that  one  will  be  adopted  which  will  lead  to  an  af- 
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firmance  of  the  judgment  unless  it  fairly  appears  that  the  jury  might 
have  been  misled. 

The  question  whether  possession  of  stolen  property  by  a  person  acciued  of 
the  larceny  establishes  his  guilt  is  one  of  fact  for  the  jury. 

Upon  trial  of  an  indictment  for  larceny,  it  appeared  that  while  offieera 
were  making  a  search  of  defendant's  house  for  the  stolen  property,  ooe 
of  them  said  to  her  that  she  might  as  well  own  up,  as  they  had  proof 
sufficient  to  convict  her,  and  that  she  might  consider  herself  under  ar- 
rest. Thereafter  she  made  certain  statements,  which  were  proved  ander 
objection  and  exception.  Held,  that  conceding  the  statements  so  made 
would  be  regarded  as  confessions,  evidence  thereof  was  competent  ander 
the  Code  of  Criminal  Procedure  (§  895) ;  it  could  not  be  considered  that 
the  state  &ent  of  the  officer  was  a  threat  or  that  the  declarations  of  de- 
fendant were  induced  by  fear. 

The  property  alleged  to  have  been  stolen  was  a  trunk  containing  money 
and  other  property.  The  owner  testified  on  his  direct  examination  that 
he  lost  $540  in  money;  from  his  cross-examination  it  was  claimed  that 
he  was  uncertain  as  to  the  amount  taken.  The  court  charged  that  if 
they  were  convinced  that  the  value  of  the  property  taken  was  over  $500 
and  that  defendant  took  it,  they  might  convict  her  of  grand  larceny  in 
the  first  degree;  if  the  value  was  less  but  more  than  $35  they  might 
convict  of  grand  larceny  in  the  second  degree;  if  less  than  $25,  then  of 
petit  larceny.     Hdd  no  error. 

(Argued  November  24,  1886;  decided  December  7,  1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  So- 
preme  Court  in  the  fourth  judicial  department,  entered  upon 
an  order  made  January  13,  1886,  which  affirmed  a  judgment 
entered  upon  a  verdict  convicting  defendant  of  the  crime  of 
larceny  in  the  second  degree. 

The  material  facts  are  stated  in  the  opinion. 

Watson  J/.  Rogers  for  appellant.  As  every  circumstance 
was  consistent  with  defendant's  innocence,  the  court,  at  the 
close  of  the  people's  case,  should  have  advised  the  jury  to  ac- 
quit. [Shvltz  V.  Hoagland^  85  N.  Y.  464 ;  Pollock  v.  Pol- 
lock^ 71  id.  137.)  The  finding  of  the  coins  raised  no  presump- 
tion of  guilt.  There  was  lacking  the  element  of  identification 
(1  Cow.  &  Hill's  Notes,  427 ;  Burr,  on  Cir.  Ev.  453),  and 
conscious,  exclusive  possession  by  the  defendant.  {Davis^  Case^ 
1  Park.  447-451 ;  Whart.  Crim.  Ev.,  §  758;  3  GreenL  Ev^ 
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§  33 ;  1  Cow.  &  Hill's  Notes,  426  ;  Clarke's  Case,  25  Hun, 
314;  Reg.  v.  Hughes,  39  L.  T.  [N.  S.]  292;  10  Jacobs' 
Fisher's  Dig.  15,  631.)  The  position  of  defendant  at  the  time 
of  the  confession,  under  arrest  and  in  the  custody  of  three  po- 
licemen, was  one  well  calculated  to  terrify  even  one  of  the 
stronger  sex,  without  the  addition  of  threats.  {People  v. 
jPhiUips,  42  N.  Y.  200;  Whart.  Crim.  Ev.,  §  651;  Com. 
V.  SegOy  125  Mass.  210.)  A  party  is  not  bound  to  object  be- 
fore the  evidence  appears  to  be  objectionable,  on  a  mere  suspi- 
cion that  it  may  be  so.  The  court  erred  in  permitting  Cham- 
plin  to  testify  to  the  declarations  of  Angelina  Quinn.  The 
evidence  was  hearsay,  and  comes  directly  within  the  holding  of 
this  court  in  People  v.  Beach  (87  N.  Y.  508,  5 12-513).  As  no 
oflScer  testified  that  he  saw  the  defendant  steal  the  money,  or 
that  he  saw  it  in  her  possession,  and  she  positively  asserted  to 
them  that  she  knew  nothing  about  it,  the  jury  had  power  to 
draw  inferences  and  conclusions  from  the  testimony.  {Mc- 
Kenna  v.  People^  81  N.  Y.  360 ;  Breen  v.  People,  4  Park. 
380.)  The  court  erred  in  charging  the  jury  they  might  con- 
vict of  larceny  in  the  second  degree  or  of  petit  larceny.  (Penal 
Code,  §  530,  subd.  2-3 ;  1  Bishop's  Crim.  Pro.  [3d  ed.], 
§  980 ;  Foster  v.  PeopU,  50  K  Y.  589  ;  Ruloff  v.  People,  45 
id.  220 ;  People  v.  Hartung,  4  Park.  313 ;  People  v.  Skeehcm, 
49  Barb.  217-18 ;  McKeima  v.  PeopU,  81  N.  Y.  360.)  As 
there  was  no  direct  evidence  that  a  larceny  had  been  committed 
the  proof  rested  on  presumption,  and  the  defendant  had  a 
right  to  have  the  jury  so  instructed.  (1  Bishop's  Crim.  Pro. 
[2d  ed.],  9^0 ;  Therassm  v.  People,  82  N.  Y.  238 ;  People 
V.  K&n/aedy,  32  id.  141.)  The  court  erred  in  refusing  to  charge 
that  "  if  it  be  shown  that  either  the  defendant  or  a  third  per- 
son committed  the  deed,  but  it  cannot  be  distinctly  ascertained 
which  one,  the  defendant  cannot  be  convicted.  (1  Bishop's 
Crim.  Pro.  [3d  ed.],  §  1106 ;  People  v.  StoTces,  2  N.  Y.  Crim. 
382 ;  Loveridge  v.  Hill,  96  N.  Y.  222 ;  MeMahorCs  Case,  2 
Park  663.) 

jK  (7.  ^77ier«(w  for  respondent.  Upon  this  appeal  this  court 
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will  not  examine  the  ease  as  to  the  sufficiency  of  the  evidence,  ex- 
cept so  far  as  the  question  is  presented  by  exceptions  taken  upon 
the  trial.  That  power  is  possessed  by  the  Supreme  Court,  but 
not  by  this  court.  (Code  Crim.  Pro.,  §  527 ;  People-^.  Hooey, 
92  N".  Y.  554 ;  People  v.  D'Argencour,  95  id.  625 ;  Peoj^  v. 
Guidici^  100  id.  503.)  It  was  proper  to  prove  by  Hennessey 
that  he  never  had  informed  any  one  of  his  having  the  money. 
{Tooley  v.  Bacon^  70  N.  Y.  34 ;  Tiemeyer  v.  Tumquist^  85  id. 
516;  VoUeran  v.  Kennedy^  94  id.  634;  Atkins  v.  Elwdl,  45 
id.  753;  Ward  v.  KUpatrick,  85  id.  416,  417;  Murphy  v. 
People^  63  id.  590 ;  Bergman  v.  Jones^  94  id.  51 ;  Shaw  v. 
Smithy  3  Keyes,  310 ;  Valton  v.  Ins,  Co.y  20  N.  Y.  32 ;  Patter^ 
son  V.  People^  12  Hun,  128 ;  Somerville  v.  Cookj  9  id.  664 ; 
Zevin  v.  RueaeU,  42  N.  Y.  251 ;  Fountain  v.  Petee^  38  id.  184.) 
It  was  also  competent  to  ask  Champlin  whether  he  saw  the 
same  tracks  returning  from  the  railroad.  It  called  for  a  fact 
which  was  within  his  observation.  {Hotchkiss  v.  Oertnania 
'  Im.  Co.y  5  Hun,  95,  96 ;  Greenfield  v.  People^  85  N.  Y.  75 ; 
Lineday  v.  People^  63  id.  143 ;  Ilighee  v.  Guardian  Ifut.  Ins. 
Co.,  53  id.  603 ;  Fanning  v.  Long  li,  B,  Co.,  2  T.  &  C.  585  ; 
Stone  V.  Frost,  6  Lans.  440;  Adams  v.  People,  63  N.  Y.  621 ; 
MitcheU  V.  Jarrett,  16  J.  &  S.  527 ;  WalJur  v.  Erie  B.  Co., 
63  Barb.  261 ;  Crosby  v.  Day,  81  N.  Y.  242 ;  Atkins  v. 
Elwelly  45  id.  753 ;  Murphy  v.  People,  63  id.  590.)  The  search 
warrant  was  also  properly  received  in  evidence.  {Peoples. 
Noekel,  29  Hun,  461;  S.  C.  affirmed,  94  N.  Y.  187.)  The 
paper  found  in  defendant's  kitchen  was  properly  received  in 
evidence.  {People  v.  Myers,  2  Hun,  6,  30;  Code  of  Crim. 
Pro.,  §  388  ;  Leighton  v.  People,  88  N.  Y.  117.)  The  evidence 
of  Champlin  that  Angelina  Quinn  tdd  him  Buttertield  and 
herself  carried  Mrs.  Fox  and  Mrs.  Hardiman's  clothes  home 
Saturday  night,  and  went  by  way  of  Cedar  and  Coffeen  streets, 
and  returned  the  same  way,  was  competent.  {People  v.  Schewe, 
29  Hun,  132 ;  Salisbmy  v.  Ilowe,  87  N.  Y.  129.)  The  state- 
ment made  by  defendant  was  not  a  confession.  (1  Bishop's 
Crim.  Pro.  [3d  ed.],  §§  1217,  1247;  People  v.  Parton,  49  CaL 
632 ;  People  v.  Strong,  30  id.  151 ;  Stephens'  Dig.  of  Ev.,  art. 
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21  ;  B&imac  v.  People^  4  Barb.  164 ;  Done  v.  People^  5  Park. 
390 ;  AvTiolcPa  Case,  8  Carr.  &  P.  622 ;  People  v.  Smith,  3 
How.  Pr.  227 ;  Dufy  v.  People,  26  N.  Y.  588,  590 ;  lieff  v. 
GotiM,  9  Carr.  &  P.  364  ;  Deathridge  v.  State,  1  Sneed,  75 ; 
Jordan  v.  State,  3  Ga.  382.)  Upon  the  facts  proven  the 
declaration  of  defendant  would  have  been  competent  before  the 
passage  of  the  Criminal  Code,  even  if  it  should  be  construed  as 
a  confession.     {People  v.  Murphy,   15  N.  Y.  384 ;  Peopls  v. 

Wentz^  37  id.  303  ;  Teachout  v.  People,  41  id.  7 ;  Eendrich- 
son  V.  People,  10  id.  13  ;  Kelly  v.  People,  55  id.  571 ;  Phil- 
lipa  V.  People,  57  Barb.  354 ;  42  N.  Y.  200 ;  Fralich  v.  Peo- 
ple, 65  Barb.  48 ;  Coleman  v.  People,  58  N.  Y.  555.)  The 
fact  that  defendant  was  nnder  arrest  did  not  render  the  declarar 
tion  involuntary.  {Murphy  v.  People,  63  N.  Y.  591 ;  BaWo 
V.  People,  80  id.  484 ;  People  v.  liogera,  18  id.  9 ;  Hartung  v. 
P0(?pfo,  4  Park.  319  ;  People  v.  TT^ti^s,  37  N.  Y.  303 ;  Jeffarda 
V.  P^^fc,  5  Park.  522;  Kelly  v.  P<9t???i3,  55  N.  Y.  566; 
.Arnold's  Case,  8  Carr.  «fe  P.  622 ;  People  v.  /Swii^A,  3  How. 
Pr.  227 ;  WiUett  v.  People,  27  Hun,  469  ;  Cox  v.  P^opZ^,  80 
N.  Y.  502;  Ptf(?pZd  v.  Greenfield.,  23  Hun,  455  ;  Tr<?t?rf/br^  v. 
People,  62  N.  Y.  118 ;  Code  of  Crim.  Pro.,  §  «95.)  As  in  this 
case  there  is  a  total  absence  of  both  threats  and  fear,  the  testi- 
mony was  competent.  {People  v.  McGloin,  91  K.  Y.  241 ; 
28  Hun,  150.)  The  motions  for  the  discharge  of  the  defend- 
ant at  the  close  of  the  People's  case  on  the  grounds :  First, 
that  there  was  no  direct  proof  of  the  corpus  delicti  ;  second, 
no  identification  of  the  stolen  property,  and  third,  no  proof  it 
was  found  in  defendant's  exclusive  and  conscious  possession, 
were  properly  denied.  (3  Greenl.  Ev.,  §  30 ;  Ruloff  v.  People, 
18  N.  Y.  179 ;  Penal  Code,  §  181 ;  Best  on  Presurap.  12, 
246 ;  1  Greenl.  Ev.,  §  13  ;  3  Bl.  Com.  371 ;  1  Phil.  Ev.  598  ; 

^YiUiamsorCs  Case,  1  City  Hall  Rec.  115 ;  Ferguson! s  Case, 
id.  65  ;  1  Cow.  &  Hill's  Notes,  427  ;  2  Colby's  Cr.  L.  195  ;  2 
Kuss.  on  Crimes,  123  ;  1  Greenl.  Ev.,  §  34 ;  KnicJcerhocker  v. 
People,  43  N.  Y.  177;  Goldstein  v.  People,  82  id.  231 ;  Jus- 
iice  V.  Zang,  52  id.  323 ;  Hill  v.  Heermans,  22  Hun,  455 ; 
Smith   V.    Coe,  55   N.  Y.  678 ;  2  Bish.  Crim.  Pro.  [3d   ed.], 
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§  745 ;  2  Kuss.  on  Crime,  124,  n.  g.;  Stover  v.  People^  56  K.  Y. 
315  ;  2  Bish.  Grim,  Pro.  [3d  ed],  §  746  a/  1  Phil.  Ev.  [Sth 
Am.  ed.]  Cow.  &  Hill's  Notes,  527,  529 ;  Kniekerbocker  v. 
People^  57  Barb.  366.)  When  the  jury  have  been  fully  in- 
structed upon  the  case  the  court  may  properly  decline  to  ^iter- 
tain  any  further  requests  to  charge.  {Rexter  v.  Starin, 
73  N.  Y.  601;  People  v.  Myers,  2  Hun,  80;  WaUaee 
V.  MarTcs,  13  Weekly  Dig.  399,  400;  Walher  v.  People^ 
1  N.  Y.  Crim.  7,  22;  26  Hun,  67;  88  N.  Y.  81 ;  Bolan 
V.  Del,  c6  Hud.  C.  Co.,  7\  K  Y.  258,  288-290;  Chap- 
man  v.  £rie  li.  Go,.,  55  id.  579 ;  Moody  v.  Osgood,  54  id. 
488,  494-5 ;  Kissinger  v.  K  T.  G.  cfe  //.  B.  R.  R.  Go.,  56  id. 
538;  Barber  v.  MaiiOe,  2  T.  &  C.  118;  2?^  Wdf  v.  WH- 
Hams,  69  N.  Y.  622-3;  O'GonneU  v.  i^^j^i^?,  87  id.  377; 
Walker  v.  People,  88  id.  81 ;  Rayinond  v.  Rich/mand,  H, 
671;  i?M/in  v.  Rornback,  72  id.  81;  Z?(?^;(?  v.  /S^a/y,  74  id. 
160 ;  Cooley  v.  Meeker,  85  id.  619 ;  Morehouse  v.  Yager,  71 
id.  593 ;  JfiZ^^r  v.  5arJ«;*,  66  id.  559;  Allen  v.  .S&w^,  61  id. 
668;  Best  on  Practice,  12,  246;  1  Greenl.  Ev.,  §  13;  3  BL 
Com.  371 ;  1  Phil.  Ev.  598 ;  PrieU  v.  Kellogg  Bridge  Co.,  77 
N.  Y.  597;  Mnard  v.  Stevens,  12  J.  &  S  516;  Jones  v. 
BrooUyn  L,  I.  Go.,  61  K  Y.  80.)  As  the  court  had  already 
charged  that  the  larceny  and  defendant's  criminal  agency  must 
be  established  as  independent  facts,  it  was  all  the  instruction 
upon  this  point  defendant  was  entitled  to.  {O^ConneiU  v. 
People,  87  N.  Y.  377 ;  Moody  v.  Osgood,  54  id.  488 ;  Walker 
v.  People,  88  id.  81 ;  HoUbrook  v.  JJtica  <&  Schenectady  R,  R, 
Go,,  12  id.  236  ;  Van  Petten  v.  Village  of  Saratoga  Springs,  12 
Weekly  Dig.  323;  Sherman  v.  Wakefield,  11  Barb.  255; 
Curtis  V.  Rochester  <&  Syracuse  R,  R,  Co,,  18  N.  Y.  534, 535 ; 
Hamilton  v.  Eno,  81  id.  123 ;  Booth  v.  B,  &  A.  R.  R.  Co,,  73 
id.  38;  Roth  v.  Wells,  id.  471, 486 ;  Moody  v.  Osgood,  54  id.  488 : 
Jones  V.  Brooklyn  Ins,  Co,,  61  id.  80 ;  Hope  v.  Lawrence,  50 
Barb.  258;  Clark  v.  Vorce.  19  Wend.  232;  Priebe  v.  Kelr 
logg  Bridge  Go,,  77  N.  Y.  597;  Kissinger  v,  iT.  T.  G 
db  H,  R,  R,  R,  Co.,  56  id.  538 ;  Mairs  v.  Man.  Ins.  Co',, 
15  J.  &  S.  34,  35 ;  Moett  v.  PeopU,  85  N.  Y.  374 ;   Walker  v. 
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People^  88  id.  81,  82;  DoyU  v.  Sharp,  74  id.  154,  160; 
Allen  V.  Stout,  51  id.  668;  Moreliouae  v.  Teager,  71  id. 
394;  Dunn  v.  Ilornbeck,  id.  81;  Miller  v.  Barher,  66  id. 
669  ;  liexter  v.  Starin,  73  id.  601 ;  McCamey  v.  People,  83 
id.  409 ;  1  Bish.  Crim.  L.  [6th  ed.1,  §§  648,  653,  654 ;  1  Colby's 
Crim.  L.  17-21 ;  2  Bish.  Orirn.  Pro.  [3d  ed.],  §§  3,  14,  59 ;  73 
N.  T.  38 ;  29  id.  471,  486 ;  Ifolhrook  v.  Utica  &  Schenectady 
R.  R,  Co.,  12  id.  236;  Shearman  v.  Waheman,  11  Barb. 
225 ;  Baptist  Church  v.  BrooJclyn  Ins.  Co.,  23  How.  Pr.  448 ; 
Penal  Code,  §  29.)  In  the  case  of  confederates,  all  are  equally 
guilty,  no  matter  which  in  fact  committed  the  offense,  and  they 
all  may  be  indicted  as  principals.  {McCarney  v.  People,  83  N". 
T.  409;  1  Chitty's  Cr.  L.  256,  257,  258;  1  Russ.  on 
Or,  26,  27,  30;  1  Arch.  Cr.  PL  [8th  ed.J  56,  57,  59;  1  Whart. 
Cr.  L.,  §  118 ;  3  R.  S.  [7th  ed.]  2536,  §  6 ;  1  Bish.  Cr.  L.  [6th 
ed.],  §§  648,  653,  654 ;  I  Colby's  Cr.  L.  17,  21 ;  2  Bish.  Cr.  Pro. 
[3d  ed.],  §§  3,  14,  59.)  It  is  distinctly  provided  that  upon  an 
indictment  for  any  crime  consisting  of  different  degrees,  the 
defendant  may  be  found  not  guilty  of  the  des^ree  charged,  and 
guilty  of  any  inferior  degree.  (Code  of  Crim.  Pro.,  §§  444, 445 
Penal  Code,  §§  35,  530  ;  PeopU  v.  McTameny,  10  Hun,  503 

I  N.  y.  Cr.  437;  People  v.  Quidici,  100  K  Y.  503 
People  V.  D*  Argencour,  95  id.  625,  631 ;  People  v.  Hovey,  92 
id.  65^;  People  v.  Boas,  id.  560 ;  People  y.  McGloin,  91  id. 
241 ;  Sindram  v.  People,  88  id.  196 ;  Putnam  v.  Peahody, 

II  Weekly  Dig.  440 ;  Massoth  v.  Del.  c&  Ilud.  C.  Co.,  64  N. 
Y.  524 ;  Winne  v.  McDonald,  39  id.  233;  Hoffman  v.  J!f.  Y. 
G.  R.  R.  Co.,  87  id.  26 ;  Powell  v.  Jones,  42  Barb.  24 ;  Gi^ina  v. 
Second  Ave.  R.  R.  Co.,  67  N.  Y.  596;  Schwab  v.  People,  4  Hun, 
524;  Bruce  v.   Westervelt,  2  E.  D.  Smith,  441 ;  Crawford  v. 

Wilson,  4  Barb.  505  ;  Tuguamo  v.  Saloman,  3  Daly,  154 ; 
Jackson  v.  Timmerm^n,  7  Wend.  299  ;  Durkee  v.  Marshall, 
id.  312;  Dow  y.  Rush,  28  Barb.  157;  Malhry  v.  Tioga  R. 
R.  Co.,  3  Keyes,  359  ;  Powell  v.  Jones,  42  Barb.  27.)  There 
was  sufficient  evidence  given  that  the  bills  and  coin  taken  were 
genuine  and  circulated  as  money,  to  make  them  the  subject  of 
larceny.  (1  Arch.  Cr.  PI.  [4th  Am.  ed.]  164 ;  Iliggins  v. 
Sick  ELS— Vol.  LVIH.        75 
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People^  7  Lans.  110,  114;  People  v.  Jackson^  8  Barb.  639; 
**Penal  Code,  §§  528,  545;  People  v.  Caryl,  12  Wend.  548; 
Johnson  v.  People,  4  Denio,  364,  368;  Low  v.  People^  3 
Park.  37;  FaUon  v.  People,  2  Keyes,  145,  148;  2  Bish.  Cr. 
Pro.  [3d  ed.],  §  751.)  Hennessey's  testimony,  that  all  of 
this  money  had  been  paid  to  him  for  his  services,  was  prima 
facie  evidence  that  the  coin  and  money  were  genuine  and 
of  the  value  stated.  {Fallon  v.  People,  6  Park.  256; 
2  Keyes,  145,  148,  149;  Remaen  v.  People,  57  Barb,  324, 
336;  2  Bish.  Cr.  Pro.  [3d  ed.],  §751;  Iliggins  y.  People, 
7  Lans.  110  ;  Low  v.  People,  2  Park.  42  ;  Osgood  v.  Tocle,  60 
N.  Y.  475 ;  Adams  v.  Greenwich  Ins.  Co.,  70  id.  166 ;  Booth 
v.  Bunce,  31  id.  246 ;  Cooper  v.  Beam,  5  Lans.  322 ;  Isaacs  v. 
N.  T.  Plaster  Works,  8  J.  &  S.  277 ;  Bunn  v.  Cayuga  R. 
R,  Co.,  12  N.  Y.  486;  Bole  v.  Cook,  5  Alb.  L.  J.  43; 
Austin  V.  Burns,  16  Barb.  643;  Wesibrook  v.  Douglass^  21 
id.  602;  Peoples.  Third  Ave.  R.  R,jDo.,  45  id.  63;  Jenksv. 
Smith,  1  N.  Y.  90 ;  3  id.  248;  38  id.  469.) 

MiLLEB,  J.  The  defendant  was  indicted  for  the  crime  of 
grand  larceny  in  the  first  degree,  and  convicted  of  grand  lar- 
ceny in  the  second  degree.  She  was  charged  with  stealing 
from  one  Hennessey  a  trank  containing  $540  in  money,  and  two 
pairs  of  socks.  There  was  sufficient  evidence  upon  the  triiil  to 
submit  to  the  jury  the  question  whether  the  defendant  was 
guilty  of  the  crime  for  which  a  conviction  was  had,  and,  under 
the  facts  proved,  the  court  was  not  authorized  to  direct  a  ver- 
dict of  acquittaL 

The  proof  established  beyond  question  that  the  crime  of 
larceny  had  been  committed,  and  there  was  evidence  which 
pointed  to  the  defendant  as  the  guilty  party.  There  was  also  evi- 
dence showing  that  the  defendant  had  been  informed  by  the 
wife  of  Hennessey  that  the  money  stolen  was  in  a  trunk  belong- 
ing to  Hennessey,  and  kept  under  a  lounge  in  his  house.  No  per- 
son had  access  to  the  place  where  the  trunk  was  kept,  from  the 
time  it  was  last  seen  there  prior  to  its  being  taken,  besides 
Hennessey  and  his  wife,  except  the  defendant.  The  defendant 
was  there  on  the  night  when  the  larceny  was  committed  for 
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the  purpose  of  obtaining  a  bedstead  of  Hennessey's  wife,  as  she 
stated,  and  while,  at  her  request,  Mrs.  Hennessey  went  up  stairs 
to  procure  the  bedstead  she  was  alone  for  a  period  of  about  fif- 
teen minutes,  during  which  time  she  had  ample  opportunity  to 
remove  the  trunk  and  its  conteftts  without  being  detected. 
She  was  thus  in  a  position  where  she  might  have  committed 
the  crime  alleged.  Several  gold  coins  of  the  same  denomina- 
tion as  those  stolen,  were  found  concealed  in  the  defendant's 
wood-shed  wrapped  up  in  a  newspaper,  other  portions  of  which 
were  found  in  the  defendant's  house.  There  was  also  evidence 
of  some  tracks  of  the  defendant  and  her  daughter,  made  as  if 
engao;ed  in  carrying  something,  and  which  led  to  the  place 
where  the  trunk  was  found  with  its  contents  gone  excepting 
some  $3.75  in  small  silver  coins.  In  regard  to  these  tracks  the 
defendant  and  her  daughter  gave  testimony  which  was  contra- 
dicted by  other  evidence. 

The  facts  referred  to,  with  other  circumstances  not  necessary 
to  enumerate,  point  to  the  defendant  as  the  perpetrator  of  the 
crime,  and  it  cannot  be  said,  we  think,  that  no  oflEense  was 
made  out  against  her.  It  was  for  the  jury  to  draw  the  infer- 
ence as  the  case  stood,  and  to  determine  the  guilt  or  innocence 
of  the  accused. 

No  error  was  committed  by  the  court  upon  the  trial  in  refus- 
ing to  hold,  before  all  the  evidence  was  in,  that  upon  a  presump- 
tion that  a  larceny  has  been  committed,  no  presumption  can  be 
founded  that  the  defendant  committed  the  crime,  and  that,  as 
matter  of  law,  no  presumption  of  guilt  can  be  raised  from  the 
possession  of  stolen  property,  except  where  the  possession  is 
conscious  and  exclusive  on  the  part  of  the  defendant.  The 
court  clearly  had  a  right  to  reserve  the  disposition  of  these 
questions  until  the  entire  testimony  was  in,  and  could  not,  m 
accordance  with  any  welt-established  practice,  be  required  to  m- 
dorse  the  propositions  urged  before  the  case  was  finally  closed. 
No  motion  was,  at  that  time,  before  the  court  requiring  its  opin- 
ion on  the  abstract  questions  presented,  and  it  was  eminently 
proper  to  withhold  its  decision  in  regard  to  them  until  all  the 
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testimony  was  introduced,  and  the  case  was  ready  for  submission 
to  the  consideration  of  the  jury.  Any  other  course  might 
lead  to  confusion,  and  tend  to  embarrass  the  action  of  the  conrt . 
in  its  final  disposition  of  the  questions  involved.  The  same 
questions  were  raised  in  the  requests  made  to  charge,  some 
twenty-seven  in  all,  at  the  close  of  the  case.  In  i*egard  to  all 
of  these  it  may  be  said  that  they  embraced  mostly  abstract 
propositions  which  would  tend  to  confuse  the  case  in  the  minds 
of  the  jury,  and  not  lead  them  to  a  correct  result. 

The  first  proposition  above  cited  may  properly  be  said  to  be 
strictly  accurate,  but  its  presentation,  in  the  form  adopted, 
was  in  no  sense  required  for  the  protection  of  the  rights  of 
the  accused.  The  charge,  as  made,  fully  covered  all. the 
facts  elicited  by  the  evidence,  and  there  is  no  rule,  under  such 
circumstances,  which  demands  that  the  court  should  deal  in 
presenting  abstract  theories  which  would  not  serve  to  elucidate 
or  explain  the  case  as  appeared  by  the  testimony.  The  cor- 
rectness of  the  proposition  made  would  necessarily  follow  from 
the  presentation  made  by  the  judge  in  his  charge,  of  the  evi- 
dence upon  the  trial,  and  the  rules  applicable  to  the  same.  The 
effect  of  the  entire  charge  was  that  the  commission  of  the 
crime  alleged  did  not,  of  itself,  raise  a  presumption  of  the  de- 
fendant's guilt,  and  that  evidence  was  essential  to  establish  such 
guilt. 

As  to  the  second  proposition,  it  may  be  remarked  that  it  was 
not  strictly  accurate.  It  was  not  necessary  to  show  exclusive 
possession  of  the  stolen  property  to  authorize  the  conviction  of 
the  defendant,  and  such  a  rule  only  applies  in  a  case  where  the 
evidence  of  guilt  is  the  possession  of  the  property  stolen,  and 
it  is  to  be  presumed  from  that  fact.  The  question  whether 
such  possession  establishes  guilt  is  one  for  the  jury.  In  the 
case  considered,  where  there  was  no  direct  proof  of  an  actual 
possession,  but  evidence  of  circumstances  which  tended  to  show 
that  the  defendant  took  and  had  possession  of  the  money,  it  was 
for  the  jury  to  say  whether  the  defendant  was  guilty  of  the  of- 
fense chai'ged,  and  the  proposition  stated  would  seem  to  be  in- 
applicable. What  has  been  already  remarked  generally  as  to  the 
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^rst  proposition  is  also  applicable  to  the  second,  as  well  as  to 
the  other  requests  made.  The  rule  governing  the  requests 
made  is  stated  in  Caldwell  v.  New  Jersey  Steainboat  Co,  (47 
N.  T.  282),  by  Chdboh,  Ch.  J.,  as  follows  :  "  If  the  charge,  as 
a  whole,  conveyed  to  the  jury  the  correct  rule  of  law  on  a 
given  question,  the  judgment  will  not  be  reversed,  although 
detached  sentences  may  be  eiToneous ;  and  if  the  language  em- 
ployed be  capable  of  different  constructions,  that  construction 
will  be  adopted  which  will  lead  to  an  afl5rmance  of  the  judg- 
ment, unless  it  fairly  appear  that  the  jury  were,  or  at  least 
might  have  been,  misled."  Having  this  rule  in  view,  we  are 
imable  to  discover  any  ground  of  error  in  the  refusals  to  charge 
the  requests  made. 

Upon  the  trial  a  motion  was  made  by  the  defendant's  counsel 
to  strike  out  all  the  evidence  given  by  one  Kinney  in  regard  to 
the  admissions  of  the  defendant  after  certain  statements  made 
by  the  officer  Guest  to  her,  and  also  all  the  evidence  of  one 
Champlin  as  to  the  admissions  made  by  the  defendant  that 
certam  tracks  testified  to  were  hers  and  her  daughter's,  for  the 
reason  they  were  made  under  threats  by  the  officers,  and  that 
she  was  told  she  might  as  well  own  up,  as  they  had  proof  to 
convict  her.  A  further  motion  was  made  to  strike  out  all  the 
evidence  given  on  the  subject  subsequent  to  the  statement  that 
there  was  evidence  sufficient  to  convict  the  defendant.  The 
court  denied  each  of  the  motions,  and  the  defendant  excepted 
separately  to  the  rulings.  It  appears  that  three  of  the  con- 
stables were  at  the  defendant's  house  to  make  a  search  for  the 
money  stolen  when  they  had  the  conversation  with  the  defend- 
ant as  already  stated,  and  after  which  she  told  them  about  the 
tracks.  Section  395  of  the  Code  of  Criminal  Procedure  declares 
that  "  a  confession  of  a  defendant,  whether  in  the  course  of  ju- 
dicial proceedings  or  to  a  private  person,  can  be  given  in  evi- 
dence against  him,  unless  made  under  the  influence  of  fear  pro- 
duced by  threats,  or  unless  made  upon  a  stipulation  of  the 
district  attorney  that  he  shall  not  be  prosecuted  therefor." 

The  evidence  given  by  the  defendant  was  a  statement  in  re- 
gard to  her  action  so  far  as  it  related  to  the  tracks  which  had 
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been  found  in  the  vicinity  of  the  house  where  she  lived.  Con- 
ceding that  the  declarations,  made  by  her,  can  be  regarded 
as  confessions  wc  think,  under  the  testimony  introduced  and 
under  section  395  of  the  Criminal  Code  (jsupra)^  the  evi- 
dence was  competent.  No  threat  was  employed  by  the  offi- 
cers which  can  be  said  to  have  induced  the  defendant  to  make 
any  statement  as  to  the  alleged  oflEense.  The  assertion  of 
the  constable  that  he  had  enough  to  convict  her  and  that  she 
might  consider  herself  under  arrest  did  not,  of  itself,  constitute 
a  threat,  which,  it  can  be  claimed,  operated  upon  the  mind  of  the 
accused  and  caused  her  to  make  the  declarations  she  did.  In 
People  V.  Wente  (37  N".  T.  30:t),  the  officer  told  the  accused 
"  he  was  in  a  bad  fix  and  had  got  caught  at  last."  The  defend- 
ant then  confessed  his  guilt,  and  it  was  held  that  there  being 
no  inducement,  promise,  threat  or  menace  used  to  obtain  the  con- 
fession, or  influence  its  being  made,  the  evidence  was  properly 
admitted.  It  is  not  apparent  that  any  distinction  eixst^  between 
the  case  cited  and  the  one  now  before  us.  In  both  of  them  the 
statement  was  to  the  effect  that  the  defendant  had  been  detected 
in  the  commission  of  the  crime  alleged.  The  statement  in  each 
case  was  substantially  aUke,  and  the  case  cited  is  directly  in 
point.  There  is  nothing  here  which  indicates  that  any  threat 
was  made,  or  that  the  declarations  of  the  defendant  were  in- 
duced by  fear.  That  they  were  untrue  is  of  no  consequence 
so  long  as  they  were  made  by  the  accused  as  voluntary  state- 
ments in  her  own  behalf. 

The  evidence  of  Champlin,  as  to  the  declaration  of  Angelina 
Quinn,  was,  we  think,  competent.  It  showed  that  she  was  an 
accomplice  in  the  commission  of  the  crime  charged,  and  she  had 
already  testified  in  regard  to  the  transaction.  The  evidence  in- 
troduced tended  to  contradict  her  testimony,  and  was  clearly 
admissible. 

There  was  no  error  in  the  charge  of  the  court  to  the  jury  to 
the  effect  that  if  they  were  convinced  that  the  value  of  the  prop- 
erty taken  was  over  $500,  and  that  the  defendant  took  it,  they 
might  convict  her  of  grand  larceny  in  the  first  degree,  and  if 
the  property  taken  was  of  the  value  of  more  thah  $25  they 
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might  COD  Vict  of  grand  larceny  in  the  second  degree,  and  if 
less  than  $25  the  verdict  might  be  for  petit  larceny.  The  only 
evidence  as  to  the  amount  of  monev  lost  was  that  of  Hennessev, 
who  swore  on  his  direct-examination  that  he  lost  $540.  He 
was  cross-examined  at  great  length  in  regard  to  the  amount  of 
money  that  he  had,  and  evidently  with  the  view  of  showing 
that  it  was  xmcertain  what  amount  of  money  in  fact  was  in  the 
trunk.  If  the  amount  was  less  than  $500  and  more  than  $25, 
then  the  crime  was  grand  larceny  in  the  second  degree.  Assum- 
ing that  the  whole  amount  claimed  to  be  in  the  trunk  was  not 
stolen,  as  $20  in  gold  and  $3.75  in  silver  quarters  were  found,  and 
these  with  the  trunk  and  socks  made  property  over  the  value  of 
$25,  the  crime  of  grand  larceny  in  the  second  degree  would  be 
established  by  the  evidence.  The  charge,  as  made,  had  a  direct 
bearing  upon  this  portion  of  the  evidence,  and  if  the  jury  be- 
lieved that  there  was  doubt  as  to  the  property  taken  amounting 
to  over  $500,  they  might  properly  have  found  the  defendant 
guilty  of  a  lesser  degree  than  the  first.  So  also  if  the  evidence 
was  uncertain  as  to  the  taking  of  the  trunk  and  the  amount  of 
money  testified  to  by  Hennessey,  they  might  have  convicted 
the  defendant  for  the  taking  of  the  smaller  amounts  found,  in 
whole  or  in  part,  and  brought  in  a  verdict  of  guilty  of  petit 
larceny.  The  crime  charged  was  grand  larceny,  and  if  the  evi- 
dence established  only  petit  larceny  there  is  no  reason  why  a 
conviction  should  not  be  had  for  that  oflEense. 

We  have  examined  the  other  questions  in  the  case  and  find 
in  none  of  them  any  ground  of  eiTor  which  justifies  a  reversal 
of  the  judgment. 

The  conviction  should  be  affirmed. 

All  concur,  except  Rapallo,  J.,  not  voting. 

Judgment  affirmed. 
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Lewis  Roberts,  Respondent,  v.  Edward  B.  Cobb,  as  Executor, 
etc..  Appellant. 

The  pastor  of  a  church  upon  whose  property  was  a  mortgage  of  $15,000, 
requested  B.,  defendant's  testatrix,  to  make  a  contribution  to  help  paj  off 
the  mortgage;  she  promised  to  contribute  $2,500  if  he  would  secure  pledges 
for  the  balance.  H.  promised  to  make  the  effort;  he  did  so  and  waa  sac- 
cessf  ul  in  securing  pledges  for  the  amount  required.  B.  thereupon  gave 
to  him  her  promissory  note,  payable  to  the  trustees  of  the  church  for 
$2,500,  which  note  he  delivered  to  the  trustees.  In  an  action  upon  the 
note,  held,  that  H.  was  to  be  regarded  as  having  acted  as  agent  for 
the  church,  and  his  promise  was  that  of  the  church ;  that  it  having 
performed  the  condition,  her  promise  became  obligatory,  and  the  note 
was  based  upon  a  good  consideration. 

It  seejyis  the  same  result  would  follow  if  it  should  bo  conceded  that  H. 
acted  not  for  the  church,  but  for  himself,  intending  to  present  the  money 
subsequently  to  the  church. 

(Argued  November  21,  1886;  decided  December  7,  1886.) 

Appeal  from  judgment  of  the  General  Terra  of  the  Su- 
preme Court  in  the  second  judicial  department,  entered  upon 
an  order  made  February  8,  1886,  which  affirmed  a  judgment 
entered  upon  a  verdict  directed  by  the  court. 

This  action  was  upon  a  promissory  note  executed  by  Abby 
C.  Barker,  defendant's  testator,  payable  to  the  trustees  of  the 
First  Baptist  Church  of  Tarrytown,  or  order,  for  the  suin  of 
|2,500,  which  note  was  assigned  and  transferred  by  said 
trustees  to  the  plaintiff. 

The  material  facts  are  stated  in  the  opinion. 

James  M.  Smith  for  appellant.  There  was  no  consideration 
for  the  promise  of  defendant's  testatrix  and  it  cannot  be  en- 
forced. {Merrill  v.  Oreen^  55  N.  Y.  273  ;  AUen  v.  Perine, 
12  id.  25 ;  Am.  Academy  v.  Gowles^  6  Pick.  427 ;  Trustees^ 
€tc.y  V.  OUbert,  2  id.  579 ;  Trustees,  etc,,  v.  Stewart,  1  N. Y.  582 ; 
Sands  v.  Orooke,  46  id.  570 ;  1  Pars,  on  Cont.  [5th  ed.]  452, 
notes ;  Phelps  v.  Pind,  23  N.  Y.  78.)  The  plaintiff  is  not  a 
hona  -fide  holder  of  the  note.  {Rumsey  v.  Leek,  5  Wend.  20, 
22;   White  v.  Kibling,  11  id.  128;  Whalan  v.  Whalan,  3  Cow, 
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577,  578 ;    Weetjen  v.  St.  P.  i&  P.  Ji^  B.  Co.,  4  Hun,  529 ; 
GUlet  V.  PkiUips,  13  N.  Y.  117 ;  Wdch  v.  Sage,  47  id.  143.) 

Henry  C.  Oriffin  for  respondent.  There  was  a  good  and 
valid  consideration  for  the  note.  {Trustees,  etc.,  v.  Ilardenr- 
hurgh,  48  How.  414 ;  WiUetts  v.  Sun  Mut  Ins.  Co.,  45  N.  Y. 
45,  47 ;  Trustees,  etc.,  v.  Stewart,  1  id.  581 ;  Bort  v.  Snell,  39 
Hun,  388 ;  Barrow  v.  Walker,  48  Snpr.  6,  10, 11 ;  Harden  v. 
Buddensick,  4:  Hun,  649;  Barnes  v.  Ferine,  12  N.  Y.  18, 
29  ;  iy^rfi?  V.  G^r^i^TK?,  17  Hun,  327,  333  ;  Todd  v.  Weher,  95 
N.  Y.  181,  191 ;  Miller  v.  McKensie,  95  id.  575,  579;  Beck- 
with  V.  Bracket,  97  id.  52,  55  ;  BAmoreaux  v.  Govld,  7  id. 
349 ;  Marie  v.  Garrison,  83  id.  14,  26 ;  White  v.  Baxter,  71 
id.  254,  261.)  Where  a  subscription  is  made  upon  certain 
conditions  specified  by  tlie  party  subscribing,  the  subscription 
will  be  binding  when  the  acts  specified  as  conditions  have  been 
performed.  ( Union  Hotel  v.  Herse,  79  N.  Y.  454 ;  Presb. 
Society  w  Bea<ih,  74  id.  72,  76 ;  Bort  v.  Sndl,  39  Hun,  388; 
Williams  v.  Rogan,  23  Alb.  L.  J.,  No.  22  ;  Hopkins  v.  Up- 
shur, 20  Texas,  201 ;  Rose  v.  Railroad,  31  id.  58 ;  Comstock 
V.  How,  15  Mich.  242 ;  Watkins  v.  Banes,  9  Cush.  539 ; 
Trustees,  etc.,  v.  Hardenhurg,  48  How.  414 ;  Adams  v.  Hor- 
ness,  62  Barb.  326 ;  Hutchins  v.  SnMi,  46  id.  235  ;  2  Wait's 
Actions  and  Defenses,  26  ;  5  N.  E.  Rep'r,  894;  United  Presb, 
Ch.  V.  Baird  [la.],  14  N.W.  Rep'r,  303  ;  Trustees  v.Garvey,  53 
III.  401.)  There  is  evidence  thaf^Mr.  Horr  acted  for  and  on  be- 
half of  the  church  as  its  agent.  {Barnes  v.  Perine,  12  N.  Y. 
18,  25  ;  Vrooman  v.  Turner,  69  id.  280,  285  ;  Todd  v.  Weber, 
95  id.  181,  193 ;  Haden  v.  Buddensick,  67  Barb.  188  ;  4 
Hun,  649 ;  In  re  Walker,  15  Abb.  N.  0.  469 ;  Presby- 
terian Society  v.  Beach,  74  N.  Y.  72,  76;  Landwer- 
len  V.  Wheeler,  5  K  E.  RepV,  888 ;  Arnold  v.  Nichols,  64 
N.  Y.  117  ;  ^^%  V.  Roberts,  40  id.  432 ;  Fairchild  v.  Felb- 
man,  32  Hun,  398  ;  Merrill  v.  Greene,  55  N.  Y.  273 ;  Barlow 
V.  Myers,  64  id.  41 ;  TTA^^  v.  Rice,  97  id.  296 ;  Simson  v. 
Brown,  68  id.  355,  362.)  The  complaint  sets  forth  a  cause  of 
action  on  contract,  i.  e.,  on  a  promissory  note.  (New  Code, 
SiCKELS  —  Vol.  LVIII.        76 
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§534;  LangUy  v.  Wadsworth,  99  K  Y.  6f  ;  Butchers  dk 
Drovers^  Bk,  v.  Jacolaon^  24  How.  204 ;  Prindle  v.  Oarruth- 
era,  15  N.  Y.  425 ;  Smith  v.  FeOows,  26  Hun,  384 ;  Slack  v. 
Heath,  1  Abb.  Pr.  331 ;  Blachman  v.  Cavin,  jEbV,  21  WeeL 
Dig.,  No.  19,  345  ;  Jerome  v.  Whiimyy  7  Johns.  321 ;  Walrad 
V.  Pane,  4  Wend.  575 ;  Myers  v.  Hasher,  47  N.  Y.  265 ;  2 
Wait's  Pr.  379;  Abb.  Trial  Ev.  404,  441;  WilmartA  v. 
Crawford,  10  Wend.  341 ;  Oneida  Bk.  v.  Ontario  Bk.y  21  N. 
Y.  490 ;  Eastdhrook  v.  Boyle,  1  Allen,  412 ;  Anthony  v.  Harri- 
son, 14  Hun,  198 ;  74  N.  Y.  613.)  A  party  who  formally  and 
explicitly  admits  by  his  pleading  that  which  establishes  the 
plaintiffs  right  will  not  be  suflEered  to  deny  its  existence,  or 
prove  any  state  of  facts  inconsistent  with  that  admission. 
{Paige  v.  WiUett,  38  K  Y.  28,  31 ;  Fleischinan  v.  Stem,  90 
id.  110;  Dunham  y.  Cudlipp,  94  id.  129.)  Matter  which 
merely  denies  the  essential  allegations  of  the  complaint,  or  states 
circumstances  which,  if  true,  would  disprove  them,  is  not  new 
matter.  {Radde  v.  Ruckgaher,  3  Duer,  684 ;  Manning  v. 
Winter,  7  Hun,  482.)  In  an  action  on  a  promissory  note  under 
a  general  denial  defendant  can  prove  that  the  note  was  altered. 
{Boomer  v.  Koon,  6  Hun,  645 ;  Schway  v.  Ojppold,  74  N.  Y. 
307 ;  Wirges  v.  Baeurle,  12  Hun,  134;  Andrews  v.  Bond,  16 
Barb.  633 ;  Clajlin  v.  Baere,  28  Hun,  204 ;  Gilbert  v.  Crane, 
12  How.  455  ;  Clajlin  v.  Jaraslouski,  64  Barb.  463.)  Want 
of  consideration  can  be  proved  under  a  general  denial.  {Lang- 
ley  V.  Wadsworth,  99  N.  Y.  61 ;  Evans  v.  Williams,  60  Barb. 
846.)  Notice  to  a  trustee,  while  engaged  in  business  transac- 
tion outside  of  his  official  duty,  is  not  chargeable  to  the  cor- 
poration. {Gibson  v.  Park  Bk.,9S  N.  Y.  94;  1  Pars,  on 
Cent.  [5th  ed.]  77 ;  Village  of  Port  Jervis  v.  First  Nat.  Bk., 
96  N.  Y.  550,  559;  Dillon  v.  Anderson,  ^Z  id.  231,  238; 
Durst  V.  Burton^  2  Lans.  137,  143;  29  Alb.  L.  J.,  No.  18, 
844,  846.) 

'  Ea.bl,  J.  The  persons  interested  in  the  First  Baptist 
Church  of  Tarrytown  had,  prior  to  the  1st  day  of  May,  1881, 
boon  engaged  in  building  a  church  {edifice,  and  at  that  time 
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there  was  a  mortgage  upon  the  church  property,  upon  which 
there  was  then  due  about  $15,000.  An  effort  was  then  being 
made  by  the  church  to  raise  the  funds  to  disciiarge  that  mort- 
gage, with  a  view  to  the  dedication  of  the  church  in  the  near 
future.  Rev.  Mr.  Horr,  tiie  pastor  of  the  church,  was  active 
and  efficient  on  its  behalf  in  procuring  subscriptions  and 
pledges  for  that  purpose.  About  the  first  of  May  he  called 
upon  Mrs.  Barker,  defendant's  testatrix,  an  aged  lady,  who  was 
a  member  of  the  church,  and  requested  her  to  make  a  contri- 
bution ;  and  she  promised  to  contribute  $2,500  in  cash  toward 
the  payment  of  the  mortgage  if  he  would  secure  pledges  for 
the  balance,  $12,500 ;  and  he  promised  her  to  make  the  effort. 
He  at  once  set  about  raising  the  requisite  sum  and  secured 
pledges  for  the  amount  during  that  month.  After  he  had  done 
so,  on  the  31st  day  of  May,  1881,  he  called  upon  Mrs.  Barker 
for  the  amount  of  her  subscription,  and  she,  finding  it  incon- 
venient to  pay  the  cash  in  discharge  thereof,  executed  the  in- 
strument set  out  in  the  complaint  and  delivered  it  to  him. 
She  subsequently  paid  thereon  $500,  and  this  action  was 
brought  by  the  plaintiff,  to  whom  the  note  was  indorsed  by  the 
trustees  of  the  church,  to  recover  the  balance. 

It  is  entirely  clear,  we  think,  that  Mr.  Horr  must  be  re- 
garded as  having  acted  for  and  on  behalf  of  the  church  in 
procuring  pledges  to  pay  the  mortgage.  He  was  not  acting  in 
bis  own  interest,  and  his  relations  to  the  church  were  such  that 
it  is  a  proper,  if  not  an  absolutely  necessary  inference,  that  he 
was  its  agent,  acting  for  it  with  the  sanction  and  co-operation 
of  its  trustees.  The  money  and  note  which  he  obtained  from 
Mrs.  Barker  were  immediately  delivered  to  the  trustees,  and 
his  action  approved  by  them;  and  all  the  money  and  sub- 
scriptions which  be  obtained  were  turned  over  to  the  trus- 
tees and  used  in  the  discharge  of  the  mortgage. 

Therefore,  whatever  he  did  and  whatever  he  promised  to 
do,  the  church  did  and  promised.  We  have,  then,  a  case 
where  Mrs.  Barker  agreed  to  give  $2,500  for  the  purpose  of 
discharging  the  mortgage,  on  condition  that  the  church  would 
raise  the  balance  by  voluntary  subscriptions,  and  the  church 
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promised  her  to  make  the  effort.  It  did  make  the  effort  aod 
performed  the  condition,  and  therefore  lier  promise  became 
obligatory,  and  the  note  which  she  gave  in  f uliilment  thereof 
is  based  upon  a  sufficient  consideration.  {Trustees  of  Ham- 
ilton  College  v.  Stewart^  1  N.  Y.  581 ;  Barnes  v.  Perine^  12 
id.  18 ;  Marie  v.  Garrison^  83  id.  14 ;  Pars,  on  Cont.  [5tli 
ed.]  452,  and  notes.) 

But,  if  it  could  be  held  that  Mr.  Horr  did  not  act  as  the 
^ent  of  the  church,  then  it  would  follow  that  lie  acted  for 
himself  in  procuring  the  subscriptions,  intending  to  present 
the  money  obtained  to  the  church  for  the  discharge  of  its 
mortgage,  and  the  same  conclusion  would  still  be  reached.  In 
thiit  event  Mrs.  Barker  promised  him  to  give  him  $2,500  if  he 
would  procure  subscriptions  for  the  remaining  $12,500.  He 
accepted  the  offer  and  performed  the  condition,  and  thus 
there  was  an  adequate  consideration  to  uphold  her  promise. 
He  called  upon  her  to  perform  her  promise,  and  took  her 
promissory  note,  payable  to  the  trustees  of  the  church,  in  dis- 
charge of  her  obligation  to  him.  That  note  was  founded 
upon  a  sufficient  consideration  and  was  valid  in  the  hands  of 
the  trustees,  and  tliey  gave  good  title  thereto  by  their  in- 
dorsement to  the  plaintiff. 

So,  in  any  view  that  can  be  taken  of  this  case,  the  judg- 
ment was  right  and  should  be  affirmed. 


All  concur. 
Judgment  affirmed. 


103    0Mf 


Geoegb  W.  Conselyea  et  al.,  Respondents,  v.  Francis  Swift, 

Appellant. 

Plaintifib'  complaint  set  forth  a  caoae  of  action  against  defendant  as  iodoraer 
of  a  promissory  note.  The  answer  did  not  denj  anj  of  the  averments  of 
the  complaint,  but  alleged,  in  substance,  that  defendant  was  an  accom- 
modation indorse r,  and  that  the  note  was,  in  fact,  paid  out  of  moneys  in 
the  hands  of  plaintiffs'  testator  (the  payee)  applicable  thereto.  Also, 
"that  the  said  plaintifb  are  not  the  lawfal  owners  and  hoMersof  said 
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notA,  and  that  he  is  not  indebted  to  them  thereupon  in  any  sense  what- 
eyer."  Held,  that  the  defendant  had  the  affirmative,  and  the  riglit 
to  open  and  close  the  case;  and  that  the  denial  of  this  right  was  error, 
requiring  a  reversal  of  a  judgment  in  favor  of  plaintiffs. 

(Argued  November  24,  1886;  decided  December  7,  1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  entered  upon  an  order 
made  February  9,  1885,  which  affirmed  a  judgment  in  favor  of 
plaintiffs,  entered  upon  a  verdict. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

James  Troy  for  appellant.  Defendant  had  the  affirmative 
of  the  issue,  and  the  denial  of  his  right  to  open  and  close  the 
case  was  error.  {ElweU  v.  Chamberlain^  31  N.  Y.  611 ;  Miller 
V.  ThorUy  56  id.  402 ;  Linsey  v.  European  Pet.  Co.^  3  Lans. 
176;  Murray  v.  N.  T.  L.  1.  Co.,  85  ^.  Y.  386 ;  ConUin  v. 
Conklifiy  20  Hnn,  278 ;  Opper^  v.  Cailloii,  9  Daly,  157 ;  De 
Graff  Y.  Carmichad,  13  Hun,  129;  Huntington  v.  Conl'ey^ 
33  Barb.  218 ;  Hoxie  v.  Green,  37  How.  Pr.  97  •  Lindsley  v. 
Petroleum  Co.,  10  Abb.  [N.  S.j  107.) 

J.  Stewart  Ro88  for  respondents.  If  plaintiffs  had  to  give 
any  evidence  in  order  to  be  entitled  to  a  verdict  for  the  amount 
claimed,  they  had  the  right  to  begin  by  opening  the  case  to  the 
jury  and  adducing  the  evidence  first.  (Abbott's  Trial  Brief, 
30 ;  2  Greenl.  on  Ev.,  §  163  ;  Bouvier's  Inst.,  §  3043.)  De- 
fendant's answer  failing  to  unqualifiedly  admit  every  material 
allegation  of  plaintiffs'  complaint,  and  specifically  denying  a 
material  fact  necessary  to  be  proven  to  entitle  plaintiffs  to  re- 
cover on  the  seventh  eanse  of  action  alle2:ed  in  the  complaint, 
the  right  to  open  remained  with  the  plaintiff.  (Abb.  Trial 
Brief,  34 ;  Best's  Right  to  Begin  and  Reply,  93 ;  Gea^ch  v.  In- 
gall,  14  W.  &  W.  95  ;  Thurston  v.  KenneU,  22  K  H.  [2  Fost.l 
157;  Belknap  v.  Wendell,  21  id.  175;  Com  stock  v.  Had- 
lynn,  etc.,  8  Conn.  254  ;  Lcrington  Ins.  Co.  v.  Paver,  16  Ohio, 
324;  Bowen  v.  Spears,  20  Ind.  146.) 
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Danfobth,  J.  The  complaint  contains  seven  causes  of  ac- 
tion. As  to  the  first  six  no  question  arises.  The  seventh 
makes  out  a  perfect  case  upon  a  promissory  note  against  the 
defendant  as  indorser,  and  the  answer  denies  none  of  the  plain- 
tiffs' allegations,  but  sets  up  affirmatively  that  the  defendant 
was  an  accommodation  indorser  and  that  the  note  was  in  fact 
paid  out  of  moneys  in  the  hands  of  the  plaintiffs'  testator,  ap- 
plicable thereto.  The  defendant  adds,  upon  information  and 
belief,  "that  the  said  plaintiffs  are  not  the  lawful  owners  and 
holders  of  said  note,  and  that  he  is  not  indebted  to  them  there- 
upon in  any  sum  whatever."  This  clause  is  relied  upon  by 
the  respondents  as  an  answer  to  the  appeal.  It  is  not  sufficient 
It  is  not  a  denial  of  any  averment.  Neither  of  the  facts  so 
controverted  are  alleged  in  the  complaint.  It  is  merely  an  afiir- 
mative  statement  of  a  conclusion  drawn  from  the  preceding  new 
matter  in  the  answer,  and  while  it  might  have  been  omitted  as 
wholly  unnecessary,  it  put  in  issue  no  part  of  the  plaintiffs' 
case.  The  whole  burden  of  proof  lay  upon  the  defendant,  and 
without  evidence  the  plaintiff  was  entitled  to  a  verdict.  {Fleisch- 
mann  v.  Ste7m,  90  N.  Y.  110.)  Defendant  claimed  on  the 
trial  that  under  the  pleadings  he  had  the  right  to  open  and 
close  the  case,  but  the  court  decided  otherwise. 

The  learned  counsel  for  the  respondent  has  placed  upon  his 
points  cases  from  the  reports  of  other  States.  We  do  not  refer 
to  them,  for  our  own  Code  upon  this  subject  is  very  explicit 
and  requires  each  material  allegation  in  the  complaint,  not  con- 
troverted by  the  answer,  to  be  taken  as  true.  (§  522.)  In  this 
case,  as  before  suggested,  no  allegation  is  denied.  It  was, 
therefore,  for  the  defendant  to  establish  the  defense  set  up, 
and  as  he  thus  held  the  affirmative,  he  had  the  right  to  open 
and  close  the  evidence,  and  the  learned  trial  judge  erred  in 
ruling  to  the  contrary. 

The  judgment  appealed  from  should,  therefore,  be  reversed 
and  a  new  trial  granted,  with  costs  to  abide  the  event. 

All  concur,  except  Euger,  Ch.  J.,  and  Finch,  J.,  not  voting. 

Judgment  reversed. 
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In  the  Matter  of  the  Petition  of  Nathaniel  R.  Denton  et  al., 
Appellants,  v.  GBORaB  W.  Sanfobd  et  al.,  Eespondents. 

By  tbe  will  of  D.  certain  trasts  were  created  to  the  amount  of  $4,500,  of 
which  the  executors  of  the  will  were  the  trustees.  D.  held  a  mortgage 
upon  real  estate  in  New  Jersey,  which  previous  to  his  death,  was  fore- 
closed,  and  on  foreclosure  sale  he  bid  off  the  premises  for  $11,000,  the 
amount  of  prior  incumbrances  and  the  cost ;  but  before  the  sale  was  con- 
summated D.  died.  The  executors  were  called  upon  to  complete  the  sale 
and  paj  the  purchase-price,  which  they  did.  After  holding  the  real 
estate  for  about  three  years,  making  diligent  efforts  to  sell,  they  effected 
a  sale  for  $6,000,  receiving  two  mortgages  for  the  purchase-money,  one 
of  $4,500,  on  the  premises  sold,  which  was  assigned  to  defendants  as 
trustees,  and  held  by  them  as  an  investment  of  the  trust  fund.  Subse. 
quently  this  mortgage  was  foreclosed,  and  on  sale  about  $2,300  was 
realized  to  apply  on  the  mortgage,  which  sum  the  trustees  accounted  for. 
In  proceedings  before  the  surrogate,  to  charge  the  trustees  individually 
with  the  deficiency  in  the  trust  fund,  Tield,  that,  in  the  absence  of  any 
evidence  impeaching  their  good  faith,  they  were  not  liable  ;  that  as 
executors  they  were  boand  to  perform  their  testator's  contract  of 
purchase,  and  were  not  required  to  wait  until  it  was  enforced  against 
them  by  legal  proceedings. 

Also  held,  it  was  immaterial  that  the  executors  paid  the  money  to  complete 
the  purchase  out  of  the  funds  of  the  estate  before  they  had  qualified ; 
that  thereafter  they  could  ratify  what  they  had  previously  done. 

While,  as  a  general  rule,  trustees  residing  in,  and  deriving  authority  from, 
a  will  executed  and  admitted  to  prolmte  in  this  State  may  not  invest 
trust  f  ifnds  in  mortgages  upon  real  estate  out  of  the  State,  the  rule  does 
not  apply  in  a  case  like  this. 

After  the  sale  of  the  land  defendants  rendered  a  final  account  as  executors. 
The  petitioners  were  made  parties  to  the  proceedings.  The  mortgage 
was  credited  to  the  executors,  and  the  surrogate's  decree,  settling  the 
accounts,  recited,  in  substance,  that  they  held  the  mortgage  for  the  pur- 
poses of  the  trust,  directed  payment  to  the  cestui  que  ti*U8t  of  certain 
sums  as  interest,  and  adjudged  that,  upon  complying  with  the  decree,  tbe 
executors  should  be  discharged.  Held,  that  the  petitioners  were 
estopped  by  the  decree,  which  furnished  absolute  protection  to  the 
executors. 

(Argued  November  30,  1886;  decided  December  14, 1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  entered  upon  an  order 
made  February  8, 1886,  which  affirmed  a  decree  of  the  surro- 
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gate  of  the  coiintj  of  Orange,  dismissing  the  petition  of  the 
petitioners  herein.     {Mein.  of  decision -below,  39  Han,  487.) 

The  nature  of  the  petition  and  the  material  facts  are  stated 
in  the  opinion. 

benjamin  Low  for  appellants.  The  residuary  clause  of  tlie 
will  carries  with  it  Only  the  estate  that  remains  after  payment 
of  the  debts  and  the  legacies  directed  by  the  will.  (King  v. 
Strong^  9  Paige,  94 ;  Banks  v.  Phelan^  4  Barb.  80 ;  Pirnie 
V.  Purdy^  19  id.  60.)  The  same  diligence  is  required  of  the 
executors  that  a  man  of  ordinary  prudence  would  exercise. 
{Case  V.  Aheel,  1  Paige,  393;  KUleU  v.  Rathbun,  4  id.  102; 
Hart  V.  TenEych^  2  Johns.  Ch.  76 ;  Thompson  v.  Brown,  4 
id.  619 ;  Lwasing  v.  Lansing^  45  Barb.  182 ;  King  v.  Talbot^ 
40  N.  Y.  76.) 

F.  V.  Sanford  for  respondents.  The  accountings  of  May 
11,  1877,  and  of  June  10,  1878,  having  been  made  upon  per- 
sonal service  of  citations  upon  all  the  parties  in  interest,  and 
no  motion  having  been  made  to  vacate  or  set  aside  said  decrees, 
or  either  of  them,  they  are  binding  and  conclusive  upon  all  the 
parties.  {In  re  Tilden,  98  N.  Y.  434 ;  Hyland  v.  Baxter^  id. 
610 ;  In  re  Hawley^  100  id.  206.)  These  decrees  have  never 
been  appealed  from,  and  are  as  binding  upon  all  these  petition- 
ers as  to  all  the  transactions  of  the  executors  to  the  time  of 
entry  as  would  be  the  judgment  of  any  other  coiu-t.  {In  re 
Hood,  80  N.  Y.  512,  515 ;  Wright,  etc.,  v.  Trustees,  etc.,  Hoff. 
201,  214;  Rose  v.  Lewis,  3  Lans.  320;  MiUs  v.  Hoffman^  92 
N.  Y.  181, 189.)  If,  however,  the  final  decree  was  not  binding 
and  conclusive  in  the  matter,  still  the  acts  of  the  petitioners  in 
accepting  the  interest,  with  knowledge  that  the  investment  had 
been  made,  and  that  the  interest  was  paid  therefrom,  without 
any  dissent,  was  a  complete  ratification  of  the  action  of  the  ex- 
ecutors in  retaining  the  mortgage.  {Mills  v.  Hofman,  92  N. 
Y.  181 ;  Perry  on  Trusts,  §§  467, 849  ;  Sherman  v.  Parish,  53 
N.  Y.  483;  Bond.  v.  Holmes,  63  id.  635;  Shddon,  etc., 
Co.  V.  Eickemyer,  etc.,  Co.,  80  id.  607;    Andrews  v.  ^tna 
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Zdfe  Ins.  Co.,  92  id.  596;  Sent  v.  Qtcicksilver  Mining 
Co.,  78  id.  159 ;  Boerum  v.  Schen.ck,  41  id.  182.)  While 
trustees  are  thus  held  to  great  strictness  in  their  dealings 
with  the  interest  of  their  beneficiaries,  the  court  will  regard 
thein  leniently  when  it  appears  that  they  have  acted  in 
good  faith,  and  if  no  improper  motive  can  be  attributed  to 
them;  the  courts  have  even  excused  an  apparent  breach  of 
trust,  unless  the  negligence  is  very  gross.  {Lansing  v.  Lans- 
ing, 45  Barb.  182 ;  1  Abb.  Pr.  [N.  S.]  288 ;  Higgins  v. 
WhitesloWy  20  Barb.  141.)  This  investment  was  not  a  volun- 
tary investment  of  these  respondents.  This  case  is  one  where 
by  act  of  the  testator  a  foreign  investment  had  already  been 
made  by  him  which  could  only  be  secured  and  saved  to  the 
estate  by  taking  a  foreign  security.  {Ormiston  v.  Olcott^  84 
N.  Y.  339 ;  Denton  v.  Sanford,  39  Hun,  487.)  The  effect 
of  the  action  of  the  petitioners  is  to  work  an  estoppel  as  against 
them  whatever  may  have  been  their  intention  or  motive  in  the 
matter.  {Blair  v.  Waite^  69  N.  Y.  113  ;  YeiU  v.  Judson^ 
82  id.  32 ;  FaviU  v.  Roberts,  50  id.  222  ;  Gallagher  v.  Nichols, 
60  id.  438 ;  Voorhis  v,  Olmstead,  66  id.  113 ;  Manufacturers 
(&  Traders'  Bk.  v.  Hazard,  40  id.  226.)  The  executors 
having  done  all  in  reference  to  this  property  solely  in  a  repre- 
sentative capacity,  under  the  advice  of  counsel  both  as  to  the 
condition  of  the  title,  and  the  loss  having  occurred  without 
bad  faith  or  even  imputation  of  bad  faith  on  the  part  of  the 
trustees,  they  cannot  be  held  liable  for  it.  {Thompson  v. 
Brown,  4  Johns.  Ch.  619,  629;  Brown  v.  Campbell,  Hopk. 
Ch.  265;  Pierson^.  Thompson  1  Edw.  Ch.  212;  Crabby. 
Schench,  92  N.  Y.  56,  68.) 

Eakl,  J.  Samuel  Denton  died  April  7,  1878,  leaving  a  will 
in  which  these  respondents  were  appointed  executors,  and  leav- 
ing personal  estate  inventoried  at  about  $48,000,  but  actually 
worth  much  less.  He  gave  legacies  to  various  persons,  and 
created  trusts,  and  made  these  respondents  trustees  of  $3,000, 
and  ordered  the  interest  to  be  paid  annually  to  Nathaniel  R. 
Denton  and  at  his  death  the  principal  sum  to  be  divided 
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between  his  children  and  trustees,  of  $1,000,  and  ordered  tbe 
interest  to  be  paid  annually  to  John  Baird,  and  at  his  death 
the  principal  sum  to  be  divided  between  his  children  ;  and  he 
also  made  them  trustees  of  $500,  for  the  benefit  of  George 
"W.  Denton. 

Previous  to  his  death  he  held  a  mortgage  upon  premises 
situated  in  the  State  of  New  Jersey,  and  he  there  commenced 
a  foreclosure  of  that  mortgage  in  the  Court  of  Chancery  and 
obtained  a  judgment  of  foreclosure  directing  a  sale  of  the  mort- 
gaged premises.  In  pursuance  of  that  judgment  the  premises 
were  sold  and  bid  off  for  the  testator  by  his  attorney  for  the 
sum  of  about  $11,000,  which  was  the  amount  of  the  prior  liens 
and  incumbrances  upon  the  premises,  together  with  the  costs  of 
the  foreclosure;  but  before  the  sale  was  consummated  and  the 
deed  given  he  died.  After  his  death  the  executors  were  called 
upon  to  complete  the  sale  and  pay  the  purchase-price,  and  on 
the  8th  day  of  June,  1874,  they  took  the  deed  in  their  indi- 
vidual names,  but  for  the  benefit  of  the  estate.  All  this  they 
did,  acting  in  good  faith,  under  the  advice  of  counsel  and  in 
the  exercise  of  reasonable  prudence  and  care.  They  held  this 
real  estate  until  April  2,  1877,  in  the  meantime  renting  it  and 
making  diligent  efforts  to  sell  it ;  and  having  failed  in  such 
efforts,  on  that  day  they  conveyed  it  to  John  Burt  for  $6,000, 
and  on  the  same  day  he  conveyed  it  to  Mary  F.  Mapes,  and  slie 
executed  to  Burt  two  mortgages,  a  first  mortgage  to  secure 
$4,500  and  a  second  one  to  secure  $1,500  of  the  purchase- 
money.  The  mortgage  for  $4,500  was  assigned  to  the  execu- 
tors as  trustees  for  the  security  and  as  an  investment  of  the 
funds  belonging  to  the  three  trusts  above  mentioned.  Subse- 
quently to  that  date  the  executors  rendered  a  final  account  of 
their  proceedings,  after  citations  personally  served  upon  all 
these  petitioners.  Upon  that  accounting  it  appeared  that  they 
had  paid  all  the  legacies  except  those  invested  in  and  repre- 
sented by  the  mortgage  for  $4,500  and  another  trust  of  $1,500, 
and  the  surrogate  made  a  decree  in  which  he  adjudged  that  the 
account  of  the  executors  should  be  finally  settled  and  allowed 
as  filed  and  adjusted,  and  the  decree  recited  further  as  follows: 
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**  And  it  further  appearing  that  said  executors  have  the  sum  of 
$6,000  invested  on  bond  and  mortgage  for  the  following  per- 
sons :  The  sum  of  $3,000  for  the  said  Nathaniel  A.  Denton ; 
the  sum  of  $1,000  for  John  Baird ;  the  sum  of  $500  for  George 
W.  Denton,  and  the  sum  of  $1,500  for  the  said  Emily  Conklin ; 
and  it  further  appearing  that  said  legatees  Nathaniel  R. 
Denton,  John  Baird  and  George  W.  Denton  claim  interest  on 
their  respective  legacies  from  the  date  of  the  death  of  said 
Samuel  Denton,  wliich  occurred  on  the  7th  day  of  April,  1874, 
and  after  hearing  the  respective  counsel  in  this  matter,  and 
due  deliberation  being  had  thereon,  it  is  ordered,  adjudged  and 
decreed  that  said  executors  pay  to  Nathaniel  E.  Denton  the 
interest  on  his  said  legacy  of  $3,000  from  April  7,  1874,  be- 
ing the  sum  of  $210,  and  that  they  pay  to  John  Baird  the  in- 
terest on  his  said  legacy  of  $1,000  for  the  same  period  of  time, 
being  the  sum  of  $70,  and  that  they  pay  to  the  general  guard- 
ian of  said  George  W.  Denton  the  interest  on  his  said  legacy 
of  $500  for  the  like  period  of  time,  being  the  sum  of  $35,  said 
interest  amounting  in  all  to  the  sum  of  $315,  and  for  which 
amount  said  executors  are  credited  in  the  foregoing  state- 
ment ; "  and  it  was  further  decreed  that  the  executors,  upon 
complying  with  the  terms  of  the  decree,  should  be  discharged. 
Thereafter  interest  on  the  two  mortgages  was  regularly  paid 
down  to  the  1st  day  of , April,  1882,  and  paid  over  to  the  persons 
entitled  thereto  under  the  various  trusts  and  the-  decree  of  the 
surrogate.  Subsequently  it  turned  out  that,  unknown  to  the 
executors,  and  probably  also  to  the  testator,  there  was  a  defect 
in  the  title  to  the  real  estate,  and  in  consequence  thereof  the 
mortgagor  ceased  to  pay  the  interest  upon  the  mortgage  for 
$4,500,  and  it  was  foreclosed  by  the  executors,  and  there  was 
realized  upon  such  foreclosure,  after  deducting  the  costs  and 
expenses  of  the  same,  nearly  $2,300,  for  which  they  have  ac- 
counted. After  that  time  no  interest  was  paid  to  these  peti- 
tioners, and  they  filedjthis petition  in  the  Surrogate's  Court  call- 
ing the  trustees  to  account  for  the  money  invested  in  the  New 
Jersey  real  estate,  and  asking  that  they  be  made  personally 
liable  for  any  deficiency  in  the  trust  funds. 
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There  is  nothing  in  the  proof  or  the  findings  of  the  surro- 
gate impeaching  the  pei^fect  good  faith  of  the  executors  in  all 
their  transactions.  The  testator  having  bid  off  the  real  estate 
in  New  Jersey,  and,  as  we  must  assume,  having  become  per- 
sonally obligated  to  pay  his  bid,  and  to  perform  his  contract  of 
purchase,  these  executors,  representing  his  estate,  were  bound 
to  perform  that  contract.  They  were  not  obliged  to  wait  until 
it  was  enforced  against  them  by  legal  proceedings,  but  they 
had  the  right  voluntarily  to  dischai^  the  obligation  whidi 
their  testator  had  incurred. 

It  matters  not  that  they  paid  the  money  and  took  the  deed 
before  they  had  qualified  as  executors.  After  they  had  qualified 
they  could  ratify  what  they  had  previously  done,  and  thus 
make  that  legal  which  was  before  illegal.  They  cannot  be 
charged  with  o,  devastavit  in  taking  monay  of  the  estate  before 
they  had  received  their  letters  and,  acting  in  good  faith  and 
with  what  then  appeared  to  be  reasonable  prudence,  using  it 
to  discharge  an  obligation  apparently  valid  resting  upon  their 
testator. 

They  thus  found  themselves  with  this  land  belonging  to 
the  estate  situated  in  the  State  of  New  Jersey.  They  sold 
it  for  the  best  price  they  could  obtain,  which  was,  without 
their  fault,  much  less  than  cost.  Having  paid  all  the  legacies 
which  were  due  and  payable,  and  which  they  were  bound  to 
discharge  in  cash,  they  took  the  two  mortgages  for  $6,000  to 
represent  the  trust  funds  which  they  held.  The  mortgage  for 
$4,500,  in  which  these  petitioners  were  interested,  was  appar- 
ently adequate  security. 

While  it  is  a  general  rule  that  an  executor  or  trustee  resid- 
ing in  this  State,  and  deriving  his  authority  from  a  will  exe- 
cuted and  admitted  to  probate  here,  cannot  invest  trust  funds 
in  mortgages  upon  real  estate  situated  out  of  the  State,  yet  as 
stated  in  Ormiston  v.  Olcott  (84  N.  Y.  339)  that  rule  is  not 
universal,  and  has  some  exceptions.  There  Finch,  J.,  said : 
"  The  rule  should  not  be  made  arbitrary  and  inflexible,  and  so 
rigid  as  to  admit  of  no  possible  exceptions,  for  it  is  merely  an 
outgrowth  or  consequence  of  the  broader  and  admitted  propo- 
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eition  that  the  dutv  of  a  trustee  in  making  investments  is  to 
employ  such  diligence  and  such  prudence  as,  in  general,  pru- 
dent men  of  discretion  and  intelligence  in  such  matters  employ 
in  their  own  like  affairs.  While,  therefore,  we  are  not  dis- 
posed to  say  that  an  investment  by  a  trustee  in  another  State 
can  never  be  consistent  with  the  prudence  and  diligence  re- 
quired of  him  by  the  law,  we  still  feel  bound  to  say  that  such 
an  investment,  which  takes  the  trust  fund  beyond  our  own 
jurisdiction,  subjects  it  to  other  laws,  and  the  risk  and  incon- 
venience of  distance  and  of  foreign  tribunals,  will  not  be  upheld 
by  us  as  a  general  rule,  and  never  unless  in  the  presence  of  a 
clear  and  strong  necessity,  or  a  very  pressing  emergency." 

"We  think  this  investment  comes  within  the  exceptions  to 
the  rule.  Here  was  land  belonging  to  the  estate ;  and  the  trus- 
tees sold  it.  Not  being  able  to  obtain  cash,  they  took  a  first 
mortgage  which  was  supposed  to  be  ample  security  to  represent 
the  trusts.  They  did  not  take  available  funds,  and  carry  them 
out  of  the  State,  and  there  invest  them  in  real  estate ;  but  they 
invested  the  trast  funds  in  a  mortgage  which  regularly  and  legiti- 
mately came  to  them  upon  land  belonging  to  the  estate  which 
they  sold,  and  we  cannot  say  that  it  was  a  breach  of  duty  on 
their  part  so  to  invest  them  ;  and  if  there  were  nothing  more 
in  the  case,  the  loss  upon  the  investment,  however  disastrous 
to  these  petitioners,  could  not  be  cast  upon  the  trustees. 

But  we  think  also  that  the  decree  of  the  surrogate  upon  the 
final  accounting  of  the  executors  furnishes  absolute  protection 
to  them.  These  petitioners  were  parties  to  that  accounting, 
and  it  does  not  appear  that  any  objection  was  there  made  to 
the  payment  of  $11,000  in  discharge  of  the  testator's  bid,  or  to 
the  mortgage  of  $4,600  taken  in  part  to  secure  the  two  sums 
of  $3,000  and  $1,000  in  which  the  petitioners  were  interested. 
Upon  that  accounting  the  executors  were  charged  with  the 
whole  amount  of  the  inventory,  and  with  the  increase  thereof, 
and  they  were  credited  by  loss  on  the  inventory,  by  expenses 
and  legacies  paid,  and  by  $6,000  invested  in  these  two  mort- 
gages ;  and  it  appears  in  the  decree  that  the  $6,000  included 
the  trust  funds  in  which  these  petitioners  are  interested.   That 
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decree,  which  has  never  been  impeached  or  reversed,  finally  set- 
tled and  allowed  the  accounts  thus  presented.  So  long  as  it 
remains  in  force,  none  of  the  parties  thereto  can  object  that 
the  $11,000  was  not  properly  paid  for  the  real  estate  in  New 
Jersey ;  that  the  two  mortgages  amounting  to  $6,000  were  not 
properly  taken,  or  that  the  mortgage  for  $4,600  did  not  repre- 
sent the  two  trust  funds  in  which  the  petitioners  claim  an  in- 
terest. (Code,  §  2742;  In  re  TUden,  98  N.  Y.  434;  In  re 
Hcmley^  100  id.  206.) 

We  are,  therefore,  of  opinion  upon  both  grounds  that  the 
decision  of  the  surrogate  was  right,  and  that  the  judgment  of 
the  General  Term  should  be  aflSrmed,  with  costs. 

AH  concur,  except  Finch,  J.  not  voting. 

Judgment  affirmed. 


Ann  Cbanston,  as  Administratrix,  etc..  Respondent,  v.  The 
Nbw  Yoek  Central  and  Hudson  Rivek  Railroad  Com- 
pany, Appellant. 

It  la  incambent  upon  the  party  holding  tlie  affirmative  of  the  issue  on  trial 
of  a  civil  action,  to  satisfy  the  jury,  by  a  preponderance  of  evidence,  of 
the  facts  upon  which  his  case  depends ;  if  he  fails  to  do  this,  the  oppo- 
site party  is  entitled  to  a  verdict. 

Upon  the  trial  of  an  action  to  recover  damages  for  alleged  negligence,  after 
the  jury  had  retired  they  came  back  into  court,  and  one  of  them  stated 
there  was  no  probability  of  their  agreeing.  The  court  refused  to  take 
the  statement,  saying  to  the  jury,  "you  must  get  together,"  adding : 
"  No  juror  ought  to  remain  entirely  firm  in  his  own  conviction  one  way 
or  the  other  until  he  has  made  up  his  mind  beyond  all  question  that  he 
is  necessarily  right  and  the  others  necessarily  wrong."  Hdd  error  ;  that 
jurors  who  were  not  satisfied  by  the  evidence,  of  the  truth  of  plaintiff's 
allegations,  were  justified  in  refusing  for  that  reason  to  find  a  verdict  in 
her  favor,  although  they  had  not  made  up  their  minds  beyond  all  ques- 
tion that  they  were  necessarily  right  and  the  others  necessarily  wrong. 

Cranston  v.  N,  T.  C,  cfc  M,  i?,  JR.  E,  Co,  (39  Hun,  808).  reversed. 

(Argued  November  29,  1886;  decided  December  17,  1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supremo 
Court,  in  the  third  judicial  department,  entered  upon  an  order 


1886.]        CiiANSTON  v.  N.  Y.  C.  &  H.  R.  R  R.  Co.  615 

Statement  of  case. 

made  February  11,  1886,  which  aflSrmed  a  judgment  in  favor 
of  plainti£E,  entered  upon  a  verdict.  (Reported  below,  39 
Hun,  308.) 

This  action  was  brought  to  recover  damages  for  alleged  neg- 
ligence causing  the  death  of  David  Cranston,  plaintiflE's  intes- 
tate, who  was  killed  while  crossing  defendant's  road,  the  wagon 
in  which  he  was  riding  having  been  struck  by  an  engine  attached 
to  a  train  passing  on  said  road. 

TIio  facts,  so  far  as  material  to  the  question  discussed,  are 
stated  in  the  opinion. 

Edgar  L.  Furaman  for  appellant.  The  testimony  of  Butler 
being  uncontradicted,  unimpeached  and  probable  in  itself, 
neither  the  court  nor  jury  had  a  right  to  disregard  it.  {Newton 
V.  Pope,  1  Cow.  109 ;  DoUon  v.  Aimold,  10  How.  528.)  The 
court  erred  in  substantially  instructing  the  jury  that,  under  the 
'  circumstances  of  this  case,  it  was  not  contributory  negligence 
in  the  deceased  to  omit  to  look  and  listen  for  the  train,  unless 
the  defendant  proved  affirmatively  that  if  he  had  looked  and  .. 
listened  ho  could  have  heard  it.  {Salter  v.  Utica  <&  B,  R. 
'  R.  B.  Co.,  75  N,  Y.  273 ;  Adolph  v.  Central  Park,  etc.,  76 
id.  530-534.)  The  party  seeking  to  recover  must  affirmatively 
show  himself  free  from  negligence.  {Reynolds  v.  N.  Y.  C. 
R.  R.  Co.,  58  N.  Y.  248;  Cordell  v.  N.  T.  C.  R.  R.  Co.,  75 
id.  330 ;  Hale  v.  Sm.ith,  78  id.  480-483.)  It  was  not  sufficient 
to  show  that  the  accident  might  liave  happened  had  he  looked 
and  listened.  {Weber  v.  HT.  Y.  C.  R.  R.,  58  N.  Y.  451.) 
The  instruction  of  the  court  coupled  with  the  declaration 
that  it  could  not  take  the  statement  of  the  jury,  that  there 
was  "no  probable  chance"  of  agreement,  and  that  they 
*'^mu8t  get  together,"  amounted  to  coercion.  {Green  v.  Tal- 
fair,  11  How.  260 ;  Slate?'  v.  Mead,  53  id.  57.) 

R.  A.  Parmenter  for  respondent.  Upon  the  evidence  the 
question  touching  the  negligence  of  the  defendant  in  the  man- 
agement of  the  train  at  the  time  of  the  homicide  was  plainly 
one  of  fact  for  the  jury.  {Ban^y  v.  jST.  Y.  C,  etc.,  R.  R,  Co., 
92  N.  Y.  288,  293-5 ;  Byrne  v.  SamCy  36  Hun,  647;  Remer 
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V.  long  I.  B.  R.  Co.,  id.  253-5 ;  Payne  v.  Tr(yy  dk  B.  R. 
R.  Co.,  83  N.  Y.  572 ;  Jones  v.  Utica  <&  B.  R.  R,  R.  Co.,  36 
Hun,  118-119.)  The  question  of  contributory  negligence  on 
the  part  of  the  intestate  was  also  one  of  fact  for  the  jury. 
{Smedis  v.  Brooklyn  cJ&  R.  R.  R.  Co.,  88  N.  Y.  13 ;  Kellogg 
V.  N.  Z.  a,  etc.^  79  id.  73 ;  Stackus  v.  J!^.  7.  (7.,  etc,,  id.  467; 
Wahashy  etc.,  R.  Co.  v.  Century  T.  Co.,  32  Alb.  Law  Jour.  96; 
Skaw  V.  J&mU,  86  N.  Y.  616 ;  Masaoth  v.  Bel.  <&  Hudson 
Canal  Co.,  64  id.  529  ;  Tkurler*  v.  Harlem,  B.  M.  <b  F.  R. 
R.  Co.,  60  id.  331 ;  Fitzpairick  v.  N.  T.,  N.  H.  <&  HarL 
R.  R.  Co.,  48  Supr.  Ct.  539-40  ;  99  N.  Y.  649.)  It  was  not 
improper  for  the  plaintiff  to  prove  as  a  matter  of  fact  what  was 
done  or  omitted  to  be  done  by  the  defendant  in  connection 
with  the  maintenance  and  management  of  the  railroad  in  the 
vicinity  of  the  place  of  the  accident.  {Hoi^hkirk  v.  Bel.  cfe 
Hudson  Canal  Co.,  92  N.  Y.  219,  227;  Winne  v.  Tousley, 
36  Hun,  190.)  The  defendant's  exception  to  the  remark  by 
the  trial  judge  to  the  jury  in  answer  to  the  suggestion  by  one 
juror  that  there  was  no  probable  chance  of  an  agreement  upK>n 
a  verdict,  "  that  they  must  get  together,"  was  not  well  taken. 
{Erwin  v.  Hamilton,  50  How.  Pr.  32.)  The  pretended  error 
cannot  be  raised  on  exception  to  the  charge,  but  only  by  special 
motion  to  set  aside  the  verdict.  {CaldweU  v.  N.  J.  Steamboat 
Co.,  47  N.  Y.  282,  298,  299 ;  Baly  v.  Byrne,  77  id.  190-191 ; 
Oinna;  Admr.,  etc.,  v.  Second  Ave.  R.  R.  Co.,  67  id.  597.) 

Eapallo,  J.  It  is  a  serious  question  whether  the  uncontro- 
verted  evidence  did  not  disclose  a  want  of  the  care  and  caution 
which  the  law  required  of  the  plaintiff's  intestate  in  approach- 
ing so  dangerous  a  crossing  as  that  at  which  he  lost  his  life,  and 
whether  a  nonsuit  should  not,  therefore,  have  been  ordered  ;  but 
we  need  not  discuss  that  question,  as  the  case  contains  an  ex- 
ception which  we  are  all  agreed  is  well  taken,  and  requires  a 
reversal  of  the  judgment  and  a  new  trial.  After  the  jury  had 
retired  to  consider  their  verdict,  they  came  into  court,  and  one 
of  them  stated  tliat  there  was  no  probability  of  their  agreeing. 
To  this  the  court  replied  as  follows :  "  I  can't  take  any  such 
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statement  as  that,  gentlemen ;  j^ou  must  get  together  upon  a 
matter  of  this  kind."  He  then  added,  "  no  juror  ought  to  re- 
main entirely  firm  in  his  own  conviction  one  way  or  another, 
until  he  has  made  up  his  mind,  beyond  all  question,  that  he  is 
necessarily  right  and  the  others  are  necessarily  wrong."  To 
this  statement  the  defendant's  counsel  excepted.  The  jury 
thereupon  brought  in  a  verdict  for  the  plaintiflE. 

We  are  of  opinion  that  the  instruction  excepted  to  was  not 
a  correct  statement  of  the  law.  It  was  incumbent  upon  the 
party  holding  the  affirmative  of  the  issue,  who  in  this  case  was 
the  plaintiff,  to  satisfy  the  jury,  by  a  preponderance  of  evi- 
dence, of  the  facts  upon  which  her  right  to  recover  depended. 
If  she  failed  to  do  so  the  defendant  was  entitled  to  a  verdict. 
The  jurors  who  were  not  satisfied  by  the  evidence,  of  the  truth 
of  the  plaintiff's  allegations,  were  justified  in  refusing,  for  that 
reason,  to  find  a  verdict  in  her  favor,  although  they  might  not 
have  made  up  their  minds  beyond  all  question  that  they  were 
•necessarily  right,  and  that  those  who  were  in  favor  of  finding 
a  verdict  for  the  plaintiff  were  necessarily  wrong.  To  sustain 
this  instruction  would  be  to  cast  upon  the  defendant,  in  a  civil 
action,  a  burden  quite  as  heavy  as  that  which  rests  upon  the 
prosecution  in  a  criminal  case,  and  perhaps  still  more  onerous. 
If  the  evidence  was  so  clear  as  to  lead  to  a  conclusion  with  the 
degree  of  certainty  required  by  the  charge,  there  was  nothing 
to  submit  to  the  jury,  and  it  was  the  duty  of  the  court  either 
to  direct  a  verdict  or  to  nonsuit  the  plaintiff. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 
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Thomas  Andeeson,  as  Executor,  etc..  Respondent,  v.  Barbara  ,f  ^^  ^^t  52 


GoLDSMiixr,  Appellant. 

Under  tlie  provision  of  ibe  act  of  1879  (Chap.  248,  Laws  of  1879),  making 
policies  of  insurance  iasaed  upon  the  lives  of  husbands  for  the  benefit  of 
their  wives  *' assignable  by  said  wife  with  the  written  consent  of  her 
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husband,"  where  the  husband  joinn  with  the  wife  in  a  written  aasign* 
,    ment,  this  is  a  sufficient  "  written  consent "  to  meet  the  requirements  of 

the  act. 
The  fact  that  the  wife  had  children  at  the  time  of  the  assignment  does  not 

affect  its  validity. 
An  endowment  policy  was  issued  to  defendant  upon  the  life  of  her  husband, 
payable  in  case  of  her  death  before  her  husband  to  her  children;  she 
joined  with  her  husband  in  an  assignment  of  the  policy.  In  an  action 
brought  by  the  assignee  upon  the  policy  wherein  defendant  was  aabsti- 
tuted  as  such,  in  place  of  the  insurance  company,  liM^  that  the  assign- 
ment  was  valid ;  that  while  defendant's  children  had  a  contingent  inter- 
est, as  the  policy  matured  before  her  death,  the  contingency  did  not  arise, 
and  by  the  assignment  plaintiff  became  vested  with  the  entire  interest  in 
the  policy. 

(Argued  December  2, 1886 ;  decided  December  17,  1886.) 

Appeal  from  judgmcntof  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  entered  upon  an  order 
made  December  15,  1885,  which  affirmed  a  judgment  for 
plaintiff  on  a  trial  at  Special  Term  without  a  jury.  (Reported 
below,  38  Hun,  360.) 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

James  D,  Bell  for  appellant.  The  policy  in  suit  is  under 
the  statute  and  protected  by  it.  {Eadie  v.  Slimmon^  26  N.  T. 
9,  16 ;  Ferry  v.  ^.  Z.  Asa.  Soo.^  59  id.  587 ;  Brummer  v. 
Cohuy  86  id.  11 ;  Wilson  v.  Lawrence^  76  id.  585 ;  13  Hun, 
238.)  The  assignment  relied  upon  by  plaintiff  is  void,  be- 
cause not  executed  in  conformity  with  the  act  of  1879  (Chap. 
248),  her  husband  not  having  given  his  written  consent  thereto. 
(Sedg.  Stat,  and  Const.  Law,  319-323 ;  Hartman  v.  Bowen, 
39  N.  Y.  196  ;  Martin  v.  Bwelly,  6  Wend.  8 ;  2  Scrib.  on 
Dower  [2d  ed.l,  327;  Elwood  v.  £  lock,  13  Barb.  50,  54.) 
Signing  the  alleged  assignment  was  not  a  substantial  compli- 
ance with  the  act.  {Morton  v.  Cqpeland,  16  C.  B.  517,  531, 
533  ;  Odell  v.  Montrose,  68  N.  Y.  499,  505  ;  1  Eeed's  Stat,  of 
Frauds,  423 ;  Nat.  Bk,  v.  Tamajo,  77  N.  Y.  476,  479  ;  Chase 
v.  James,  16  Hun,  14 ;  Rennie  v.  Bean,  24  id  123  ;  Noyes  v. 
Wernherg,  15  Abb.  N.  C.  164.)    The  alleged  assignment  is 
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void,  because  the  statute  does  not  authorize  a  pledge  or  mort- 
gage of  the  policy.  {Oriffey  v.  N.  T,  C.  Ins,  Co.,  100  K.  Y. 
417 ;  30  Hun,  299.)  It  is  only  when  the  policy  is  solely  for 
the  benefit  of  the  wife  that  it  can  be  assigned.  {Newell  v. 
People,  7  K  T.  9,  97 ;  McCluakey  v.  Cromwdl,  11  id.  593 ; 
People  V.  Purdy,  2  Hill,  31 ;  4  id.  384;  Oihhons  v.  Ogden, 
9  Wheat,  188  ;  Cox  v.  Gurwen,  118  Mass.  198,  200 ;  Jlolly 
V.  Lockwood,  1  Conn.  180 ;  2  Wms.  on  Exrs.  [6th  Am.  ed.] 
1218  ;  2  Jarm.  on  Wills,  by  Bigelow,  120 ;  Law  Diets. :  Bou- 
vier,  title  "  Representatives ;  Abbott ;  Rapelje,  title  ''  Legal 
Eepresentative ;  "  Phyfe  v.  Phyfe,  3  Bradf.  45,  52;  Under- 
hill  V.  Fleet,  2  Edm.  Sel.  Cas,  447 ;  Delaunay  v.  Bonnet,  4 
Gilm.  [111.1 454, 493 ;  Bowma/n  v.  Long,  89  111.  19.)  If  the  policy 
is  for  the  benefit  of  a  wife  and  her  children,  the  children  must 
concur.  (Bliss  on  Life  Ins.,  §  339 ;  Gould  v.  Emerson,  99 
Mass.  154 ;  May  on  Ins.,  §  392 ;  Knickerhocker^  L,  Ins,  Co,  v. 
Weitz,  99  Mass.  157;  Olmstead  v.  Keyt^,  85  K  Y.  593; 
SmUXie  v.  Quinn,  90  id.  492.)  If  the  assignment  was  voidable, 
the  defendant  can  resist  its  enforcement,  as  no  rights  of  tliird 
parties  have  intervened.    {Baron  v.  Bruminer,  100  N.  Y.  372.) 

Daniel  Nemirs  for  respondent.  By  the  first  paragraph  of 
section  2  of  chapter  821  of  the  Laws  of  1873,  amending  sec- 
tion 2  of  the  acts  of  1840  and  chapter  277,  Laws  of  1870,  a 
policy  for  the  benefit  of  a  married  woman  and  her  children, 
may,  upon  her  written  request,  duly  acknowledged,  and  upon 
written  request  of  the  policy-holder,  be  sold  and  surrendered 
to  the  company  issuing  it,  the  same  as  any  other  policy.  {Olm- 
stead V.  Keyes,  85  N.  Y.  604;  Laws  of  1873,  chap.  821,  §  2; 
Laws  of  1870,  chap.  277,  §  2 ;  Baron  v.  Brumm^r,  100  N.  Y. 
375.)  The  assignment  of  the  policy  was  executed  according  to 
law  and  valid.  (Laws  of  1873,  chap.  821 ;  Laws  of  1879,  chap. 
248.) 

Eabl,  J.  On  the  3l8t  of  May,  1870,  the  Germania  Life 
Insurance  Company  issued  to  Barbara  Goldsmidt  an  endow- 
ment policy  upon  the  life  of  her  husband,  Joseph  Goldsmidt, 
for  $1,000,  payable  May  31,  1885,  or  within  sixty  days  after 
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dae  notice  and  proof  of  his  death,  should  he  die  before  that 
time.  The  policy,  among  otiier  things,  provided,  that  "  in  case 
of  the  deatli  of  the  said  Barbara  Goldsmidt  before  the  decease 
of  the  said  Joseph  Goldsmidt,  the  amount  of  said  insarance 
shall  be  payable  after  her  death  to  her  children,  for  their  use, 
or  to  their  guardian,  if  under  age ;  or,  if  she  shall  have  no . 
children,  to  her  executors,  administratora  and  assigns."  On 
the  15th  of  February,  1831,  Barbara  Goldsmidt  and  Joseph, 
her  husband,  united  in  a  written  assignment,  signed  by  them, 
of  all  their  right,  title  and  interest  in  and  to  the  policy  to  John 
Anderson.  The  policy  matured  on  the  31st  of  May,  1885,  and 
John  Anderson  having  died,  the  plaintiff,  as  his  executor,  began 
an  action  to  recover  the  amount  of  the  policy  from  the  insur- 
ance company,  claiming  under  the  assignment  of  the  policy  to 
his  testator.  An  order  was  made  substituting  Barbara  Grold- 
smidt  as  defendant,  and  the  fund  was  deposited  in  court.  She 
answered,  setting  up  that  the  assignment  was  void  because  she 
was  a  married  woman  with  children  having  an  interest  in  the 
policy,  and  because  the  assignment  was  not  executed  in  con- 
formity with  the  statute.  A  judgment  for  the  plaintiff  having 
been  affirmed  by  the  General  Term,  the  defendant  has  appealed 
to  this  court  and  attempts  to  sustain  her  appeal  upon  the  two 
grounds  mentioned  in  her  answer. 

It  is  provided  in  chapter  248,  Laws  of  1879,  that  "all  poli- 
cies of  insurance  heretofore  or  hereafter  issued  within  the  State 
of  New  York,  upon  the  lives  of  husbands,  for  the  benefit  and 
use  of  their  wives,  in  pursnance  of  the  laws  of  the  State,  shall 
be,  from  and  after  the  passage  of  this  act,  assignable  by  said 
wife  with  the  written  consent  of  her  husband ;  or  in  case  of  her 
death,  b}'^  her  legal  representatives,  with  the  written  consent  of 
her  husband,  to  any  person  whomsoever,  or  be  surrendered  to 
the  company  issuing  such  policy,  with  the  written  consent  of 
the  husband." 

Objection  is  made  that  there  was  not  in  this  case,  within  the 
meaning  of  this  statute,  the  written  consent  of  the  husband  to 
this  assignment.  But  by  uniting  with  his  wife  in  cxecntmg 
the  assignment,  he  consented  thereto  in  wilting,  and  it  would 
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be  taking  a  very  narrow  view  of  the  statute,  quite  inadmissible, 
to  hold  that  the  purpose  of  the  statute  was  not  fully  answered 
by  the  execution  of  the  assignment  in  that  way. 

The  mere  fact  that  she  had  children  at  the  time  she  executed 
the  assignment  did  not  render  her  assignment  void.  The 
statute,  whether  there  be  children  or  not,  gives  the  wife,  with 
the  consent  of  her  husband,  the  absolute  power  to  assign  or  sur- 
render the  policy.  It  is  quite  true  that  the  children  had  a  con- 
tingent interest  in  the  policy  which  would  have  become  vested 
in  case  the  wife  had  died  before  the  policy  matured.  But  here 
she  survived  that  period,  and  hence  the  contingency  did  not 
arise  which  gave  the  children  any  interest  whatever  in  the 
policy. 

At  the  time  of  this  assignment  there  was  no  law  and  no 
public  policy  which  prohibited  the  wife  from  assigning  any 
interest  which  she  had  in  the  policy,  and  by  the  assignment, 
which  she  executed,  plaintiff's  testator  became  vested  with  the 
entire  interest  in  the  policy,  and  there  is  no  defense  to  the 
plaintiff's  claim  to  the  amount  due  thereon. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


In  the  Matter  of  the  Judicial  Settlement  of  the  Accounts  of 
John  J.  Jones  et  al.,  Executors,  etc. 

The  trill  of  J.  aathorized  his  executors  to  continue  his  business  for 
ancU  time  after  his  death  as  tbej  sbolild  tbink  advantageous  to  tbe  es- 
tate, and  directed  as  to  the  distribution  of  the  profits.  His  residuary 
estate  be  gave  to  bis  executors  in  trust  to  collect  rents  and  interest,  and 
after  paying  therefrom  necessary  expenses  and  cbarges,  to  pay  tbe  ".resi- 
due and  net  proceeds"  to  certain  cestuis  que  trust,  during  tbfeir  lives. 
Upon  settlement  of  tbe  accounts  of  tbe  executors,  ?ield,  that  losses  by 
bad  debts,  and  the  cost  of  personal  property  purchased  to  replace  similar 
articles  worn  out  or  used  up  in  conducting  the  business  by  tbe  executors ; 
also  expenditures  for  ordinary  repairs  on  the  real  estate  used  therefor, 
were  properly  charged  against  and  deducted  from  tbe  income  payable  to 
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the  life-tenauts  ;  that  the  language  of  the  will  authorized  the  deduction 
of  all  losses  and  expenses  necessarilj  incurred  in  managing  the  estate 
and  conducting  the  business,  including  ordinary  expenses  for  repairs  or 
improvements,  and  it  was  not  necessary  that  the  specific  items  so  to  be 
deducted  should  be  stated  in  the  will. 
It  aeems  the  same  rule  might  not  apply  where  a  large  and  unusual  expendi- 
ture has  been  incurred  ;  as  in  the  erection  of  additional  buildings. 

(Argued  November  30,  1886;  decided  December  17,  1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  second  judicial  department,  entered  upon 
an  order  made  September  22,  1885,  which  affirmed  a  decree 
of  the  surrogate  of  the  county  of  Westchester,  settling  the 
accounts  of  the  executors  of  the  will  of  David  Jones,  de- 
ceased. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Luther  R,  Marsh  for  appellant.  The  word  "profits"  is 
defined  as  the  gain  which  is  made  upon  any  business  when 
both  receipts  and  payments  are  taken  into  account.  {People 
V.  Suprs.^  4  Hill,  23.)  The  executor's  account  is  erroneous  in 
charging  against  income  all  expenditures  for  worn-out  machin- 
ery, horses,  wagons  and  other  personal  property.  (Webster's 
Diet. ;  jB.  Co:  v.  PitUlurgh,  80  Penn.  St.  76.) 

Martin  J.  Keogh  for  respondents.  The  charges  for  personal 
property  worn  out  and  destroyed  in  carrying  on  the  busine^ 
and  for  necessary  repairs  to  real  estate,  were  properly  deducted 
from  the  income.  {Ex  parte  Richardson^  3  Mad.  183 ;  Ex 
parte  Ga/rland,  11  Ves.  109-119.) 

Miller,  J.  The  questions  in  this  case  arose  on  the  final 
accounting  of  the  testator's  executors  before  the  surrogate  of 
Westchester  county,  and  affect  the  construction  to  be  placed 
upon  portions  of  his  will. 

The  testator  before  his  death  was  extensively  engaged  in  the 
business  of  brewing  ale  and  beer  in  the  city  of  New  York  and 
vicinity,  and  by  his  will  authorized  and  empowered  his  execu- 
tors to  continue  his  business  for  such  time  after  his  decease  as 
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they  should  think  most  advantageous  to  hi^  estate,  and  he  gave 
directions  asto  the  management  thereof,  and  the  distribution 
of  the  profits  arising  from  the  same.  He  then  made  provisions 
for  the  division  of  the  whole  of  his  estate  into  five  equal  shares, 
and  disposed  of  them  substantially  alike  by  separate  provisions 
in  regard  thereto,  one  of  which  is  as  follows  :  "  I  give,  devise 
and  bequeath  to  Wilson  G.  Hunt,  Martin  Blydenburgh,  Alex- 
ander Thayer  and  John  J.  Jones,  executors  of  and  trustees 
under  this  my  will,  one  equal  fifth  part  of  all  my  estate,  real 
and  personal,  after  payment  of  debts  and  funeral  expenses  as 
aforesaid,  to  have  and  to  hold  the  same,  to  them,  the  survivors 
and  survivor  of  them,  for  and  during  the  life  of  my  sister,  Mar- 
garet Jones;  in  trust,  nevertheless,  to  take  possession  of  the 
real  estate,  keep  the  same  in  proper  and  suitable  repair,  keep 
the  buildings  thereon  well  insured,  and  to  let  or  lease  the  same 
from  time  to  time,  and  for  such  term  of  time,  within  the  Ufe- 
time  of  my  said  sister  Margaret,  as  to  them  may  seem  best,  and 
for  the  best  rent  that  can  be  obtained  therefor ;  to  keep  the 
personal  estate  safely  and  securely  invested,  and  to  collect  the 
rents  and  profits  of  the  real  estate,  the  interest,  dividends  and 
income  of  the  personal  estate,  and  after  paying  the  taxes  and  as- 
sessments, expenses  of  repairs  and  insurance,  and  all  other  legal 
and  necessary  charges  and  expenses,  pay  over  the  residue  or 
net  proceeds  of  said  one-fifth  part  of  my  estate,  so  given  to  them 
in  trust  as  last  aforesaid,  to  my  said  sister  Margaret,  semi-annu- 
ally, during  her  life." 

Under  the  provisions  of  the  will  the  executors  for  a  number 
of  years  continued  to  carry  on  the  business  in  accordance 
therewith.  They  sold  the  beer  manufactured  to  purchasers  on 
credit,  as  they  had  authority  to  do  by  the  will,  and  a  consid- 
erable amount  of  the  credits  created  became  uncollectible,  and 
were  lost  to  the  estate.  In  the  account  filed  by  the  executors 
these  losses  were  charged  against  the  income  of  the  life-tenants, 
and  deducted  from  the  same.  Various  appliances  and  articles 
which  had  been  worn  out  in  the  conduct  of  the  business,  as 
well  as  horses  which  had  died,  were  replaced  by  the  executors, 
and  the  amount  paid  therefor  charged  against  the  life-tenants. 
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Certain  items  for  repairs  were  also  charged  against  the  life- 
tenants.  All  of  the  charges  enumerated  were  allowed  by  the 
surrogate  upon  the  accounting.  These  allowances  present 
the  question,  whether,  under  the  will,  they  were  proper  chaises 
against  the  income,  and  whether  the  executors  have  complied 
with  the  intention  of  the  testator  in  reference  thereto. 

The  testator,  after  vesting  authority  in  his  executors  to  hold 
in  trust  his  real  estate  for  the  purpose  named,  and  for  collect 
ing  the  rents  and  profits  of  the  real  estate,  the  interest,  divi- 
dends and  income  of  the  personal  estate,  and  the  payment  of 
all  legal  charges  and  expenses,  provides  for  the  payment  of  the 
residue  or  net  proceeds  as  directed  in  the  clause  cited.  By  tlie 
terms  "  residue  or  net  proceeds  "  the  testator  evidently  intended 
to  dispose  of  such  portion  of  the  income  as  should  remain  after 
making  proper  and  legitimate  deductions  for  expenses  and  losses 
incurred  in  the  management  of  the  estate,  and  in  the  conduct 
of  the  business  which  was  intrusted  to  their  charge.  Any 
money,  therefore,  which  might  be  paid  out  in  the  course  of  the 
business,  which  was  essential  to  carry  it  on,  would  be  a  neces- 
sary and  proper  charge  against  the  income  and  profits  in  deter- 
mining what  amount  of  the  residue  or  net  proceeds  remained 
for  distribution  among  the  legatees. 

It  would  be  very  difficult  to  draw  a  dividing  line  by  which 
it  could  bo  determined  that  a  certain  portion  of  the  expenses 
incurred  and  disbursements  made  in  the  transaction  of  business 
should  be  made  or  charged  against  the  capital  employed,  and 
another  portion  against  the  profits  or  income.  While  a  case 
might  arise  where  a  largo  expenditure,  as,  for  instance,  tlie  erec- 
tion of  additional  buildings,  might  be  such  an  improvement  of 
the  real  estate  as  to  become  an  addition  to  the  capital  employed, 
yet  ordinary  expenditures  for  repairs  or  improvement  would 
not  be  embraced  within  any  such  rule.  So,  also,  in  reference 
to  the  wearing  out,  loss  of  or  depreciation  of  pei:sonal  property, 
it  cannot  well  be  claimed  that  moneys  expended  to  replace  the 
same  should  not  be  deducted  from  the  income  received  or  profits 
realized. 
•  It  was  not  necessary,  we  think,  that  the  testator  should  liave 
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expressed  in  his  will  in  more  specific  terms,  what  items  should 
be  deducted,  and  he  evidently  meant  by  the  language  employed 
to  include  all  losses  and  all  expenses  which  were  necessarily  in- 
curred in  the  management  of  the  estate  and  the  conduct  of  the 
business. 

It  can  hardly  be  supposed  that  the  testator  intended  that  a 
division  should  be  made  of  profits  reaUzed  from  the  business 
without  deducting  expenses  and  losses.  Such  a  disposition  of 
the  income  received  would  not  constitute  a  division  of  the 
"  residue,"  as  the  amount  would  be  greater  than  what  actually 
remained.  There  would,  in  fact,  be  no  such  profits  or  balance 
on  hand  to  be  divided.  The  expenditure  would  have  been 
made  without  any  provision  for  its  payment  or  reimbursement, 
and  the  value  of  the  investment  in  the  business  very  seriously 
impaired.  The  efifect  of  charging  any  of  the  expenses  which 
related  to  the  business  upon  the  principal  of  the  estate  would 
be  a  serious  impairment  of  the  capital  employed  in  the  busi- 
ness, which  might  in  the  end  absorb  the  same  and  thus  destroy 
all  income  arising  therefrom. 

It  is  no  answer  to  this  view  of  the  subject  to  say  that  under 
the  will  the  business  is  only  to  be  conducted  so  long  as  in  the 
opinion  of  the  executors  it  shall  be  to  the  advantage  of  the  estate 
to  cany  it  on,  as  clearly  it  could  never  have  been  intended  that 
the  conduct  of  the  business  should  deplete  the  estate  by  divid- 
ing its  capital  to  make  good  the  expenses  and  losses  referred  to. 
Nor  can  it  well  be  said  that  the  losses  were  to  be  apportioned 
between  principal  and  income  as  it  might  be  determined,  as  it 
is  nowhere  manifest  that  the  testator's  intention  was  that  the 
devisees  should  not  only  receive  the  income  but  a  portion  of 
the  principal.  It  would  require  a  close  calculation  to  determine 
what  apportionment  should  be  made  as  to  a  portion  of  the 
losses  incurred,  and  it  is  not  fairlv  to  be  inferred  that  the 
testator  intended  that  any  such  degree  of  exactitude  should  be 
required. 

The  provision  under  the  will  authorizing  the  executors  to 
discontinue  the  business  when  it  was  no  longer  advantageous 
to  continue  it,  bears  strong  indication  of  the  intention  of  the 
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testator  that  when  the  bodj  of  the  estate  fails  to  yield  a  suffi- 
cient  income,  after  making  proper  deductions,  then  the  occa- 
sion arrived  as  mentioned  in  the  will  when  it  became  the  duty 
of  the  executors  to  discontinue  the  business. 

The  order  of  the  General  Term,  affirming  the  decree  of  the 
surrogate,  should  be  affirmed,  with  costs. 

All  concur. 

Order  affirmed. 
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Michael  Martin,  General  Guardian,  etc.,  Sespondent,  v. 
The  New  York,  New  Haven  and  Hartford  Eailboad 
Company,  Appellant. 

M.,  an  employe  of  defendant,  was  directed  to  detach  certain  care  from  a  freight 
train.  While  engaged  in  doing  this  he  was  ran  over  and  received  injariee 
causing  his  death.  In  an  action  to  recover  damages,  the  alleged  n^ligenoe 
on  the  part  of  the  defendant  was  that  the  end  of  the  car  he  was  detaching 
was  not  famished  with  a  grab-handle.  Plaintiff  was  allowed  to  prove,  under 
objection  and  exception,  that,  after  the  injury  and  while  M.  was  being  con- 
veyed to  the  switch-house,  in  reply  to  a  question  as  to  how  the  accident 
happened,  he  said:  *'  I  pulled  the  pin  and  made  a  grab  for  the  car,  but 
there  was  nothing  there  for  me  to  grab."  ffM,  the  evidence  was  in- 
competent and  its  reception  error,  requiring  a  reversal. 

Also  Tield,  that  defendant  was  not  precluded  from  insisting  upon  the  ex- 
ception by  having  itself  proved,  after  this  evidence  had  been  given,  for 
the  purpose  of  contradicting  the  witness  testifying  to  the  statements, other 
statements  made  by  M.  on  the  occasion  referred  to  in  conflict  with  the 
declarations  so  proved. 

A  party  does  not  waive  his  objections  to  incompetent  evidence  by  attempt- 
ing to  disprove  the  matters  testified  to,  or  to  prove  facts  inconsistent  with 
them. 


(Argued  December  6.  1886;  decided  December  17,  1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  first  judicial  department,  entered  upon  an 
order  made  March  26,  1886,  which  affirmed  a  judgment  in 
favor  of  plaintiff,  entered  upon  a  verdict,  and  affirming  an 
oixier  denying  a  motion  for  a  new  trial. 
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Frank  Loomis  for  appellant.  The  court  erred  in  admitting- 
evidence  of  what  Quigley  said  after  the  accident,  describing^ 
how  the  accident  happened.  (  Waldele  v.  N.  Y.  C.  db  H.  R. 
B.  R.  Co.,  95  N.  T.  274;  People  v.  Murphy,  101  id.  126 ; 
1  Whart.  on  Ev.,  §  1174 ;  Bigley  v.  Williams,  80  Penn. 
St.  107 ;  People  v.  Dams,  56  N.  Y.  283  ;  MoUoy  v.  i\r.  F.  C. 
cfe  JJ.  R.  R.  R.  Co.,  10  Daly,  453.)  The  master  does  not  owe 
to  his  servants  the  duty  to  furnish  the  best  known  or  conceiv- 
able appliances ;  he  is  simply  required  to  furnish  such  as  are 
reasonably  safe  and  suitable,  such  as  a  prudent  man  would  fur- 
nish if  his  own  life  were  exposed  to  the  danger  that  would 
result  from  unsuitable  or  unsafe  appliances.  (Burke  v.  With- 
erhee,  98  N.  Y.  562.)  The  court  erred  in  admitting  the  opin- 
ion of  the  witness,  as  to  the  better  protection  by  a  horizontal 
handle.  {Ferguson  v.  Huhhell,  97  N.  Y.  507.)  "Where  upon 
the  trial  of  an  action  the  testimony  of  a  party  is  wholly  incon- 
sistent with  a  written  statement  previously  made  by  him  under 
oath  out  of  court,  a  verdict  in  his  favor,  unsupported  except  by 
such  discredited  testimony,  should  not  be  permitted  to  stand. 
(MoUoy  V.  N.  r.  a  d:  H.  R.  R.  R.  Co.,  10  Daly,  453 ;  2 
Phillips  on  Ev.  [4th  Am.  ed.]  976.)  An  employe  of  a  railroad 
company  takes  the  risk  incident  to  the  character  of  the  com- 
pany's equipment  or  its  method  of  doing  business,  even  if  loss- 
suitable  than  they  might  be,  provided  the  employe  knows,  or 
has  the  means  of  knowing  such  character  and  methods,  and 
voluntarily  continues  in  the  service.  {Brick  v.  Rochester,  N, 
r.  c&P.  .S.^.Cb.,  98N.Y.  211;  Powers  y.N.  r.,L.RA 
TF.  R.  R.  Co.,  id.  274;  Gibson  v.  i:rie  R.  Co.,  63  id. 
449  ;  Mehan  v.  >^.  B.  d:  JV,  Y.  R.  R.  Co.,  73  id.  585 ;  DeFor- 
rest  v.  Jewett,  88  id.  264 ;  JUarsh  v.  Chickering,  101  id.  396  ; 
Sweeny  v.  Berlin  cfe  J.  Envelope  Co.,  id.  520.)  Defendant 
could  not  then  be  liable  unless  knowledge  of  the  disappearance 
of  the  handle  was  brolight  home  to  it,  or  proof  given  of  the 
omission  to  exercise  proper  care  to  discover  its  absence.  {Dev- 
lin V.  Smith,  89  N.  Y.  490.)  There  was  no  negligence  on  the 
part  of  the  defendant  in  not  having  this  particular  car  .at  this 
particular  time  equipped  with  the  horizontal  grab.     (Marsh  v. 
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Chioheringj  101  N.  Y.  396 ;  Sweeiiy  v.  B.  <&  J.  Envdojte 
Co.,  id.  520.) 

Thomas  P.  Wickss  for  respondent.  The  defendant  owed 
to  the  deceased  the  duty  to  place  him  under  no  risks  from  im- 
perfect or  inadequate  machinery ;  it  was  bound  to  exercise  the 
care  of  an  ordinary,  prudent  person  in  supplying  a  car  reasona- 
bly safe  and  suitable  for  the  purposes  for  which  it  was  required, 
and  for  the  discharge  of  the  duties  to  which  the  employe  was 
assigned.  {QotUieb  v.  N.  F.,  Z.  E.  <&  W.  R.  R.  Co.,  100  N. 
T.  462,  467;  EUia  v.  iT.  F.,  Z.  K  cfe  W.  R.  R.  Co.,  95  id. 
546;  99  id.  607;  Jones  v.  N,  Y.  0.  cfe  ff.  R.  R.  £. 
Co.,  28  Hun,  368;  92  N.  Y.  628.)  The  judgment, 
therefore,  should  not  be  reversed  unless  it  is  made  to  appear 
affirmatively  to  this  court  that  the  admission  of  incompetent 
evidence,  or  the  rejection  of  competent  evidence  has  clearly 
affected  the  result  in  violation  of  substantial  justice.  {Shorter 
V.  People,  2  N".  Y.  193,  203;  City  Bk.  v.  Dearborn,  20  id. 
244,  246 ;  Hohart  v.  Hobwrt,  62  id.  80,  84 ;  Cushman  v. 
JJ.  S.  Life  Ins.  Co.,  70  id.  72,  81;  Bardin  v.  Stevenson,  75 
id.  164,  167;  Foote  v,  Beech&r,  78  id.  155,  158,  Ward  v. 
KUpatrich,  85  id.  413,  417 ;  Tenney  v.  Berger,  93  id.  524, 
531 ;  Thome  v.  Tuck,  94  id.  90,  97.)  Quigley's  declarations 
were  made  at  the  same  time  with  the  accident,  or  so  nearly 
contemporaneous  with  it  as  to  characterize  it ;  they  threw  light 
upon  it ;  they  harmonized  with  it ;  they  were  a  part  of  it,  and 
were  admissible.  {Tilson  v.  TerwUliger,  56  N.  T.  273; 
Caseyy.  N.  T.  C.  cfe  H.  R.  R.  R.  Co.,  78  id.  518;  WaldeU 
V.  N.  T.  a  (b  H.  R.  R.  R.  Co.,  95  id.  283,  284;  Common 
wealth  V.  Hackett,  2  Allen  [Mass.]*  136 ;  Ins.  Co.  v.  Mosdy, 
8  Wall.  397;  Tworaley  v.  a  P.  N'.  <&  R  R.  R.  Co.,  69  id. 
158;  Norwich  Transportation  Co.  v.  Flint,  13  Wall.  3; 
Ahem  V.  Ooodspeed,  72  N.  Y.  108 ;  9  Hun,  263  ;  Schicker  v. 
People,  88  N.  Y.  192;  NoweiU  v.  Mayor,  etc.,  20  J.  &  S 
382,  385.) 

Rapallo,  J.     The  decision  of  this  appeal,  is  controlled  by 
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the  case  of  Waldele  v.  N.  T.  C.  cJ6  E.  B.  £.  B.  Co. 
(95  N.  T.  3Y4),  in  which  it  was  held,  after  much  discussion, 
that  the  declarations  of  a  person  who  had  been  fatally  injured 
upon  a  railroad,  made  after  he  had  sustained  the  injuries,  ex- 
plaining the  manner  in  which  the  accident  had  happened, 
were  not  competent  evidence  in  favor  of  his  administratrix,  in 
an  action  brought  by  her  against  the  railroad  company  for 
causing  his  death  by  negligence. 

The  plainti£E  was  allowed  to  prove  in  the  present  case,  under 
objection  and  exception,  that  after  the  deceased  had  been 
taken  out  from  under  the  car  by  which  he  had  been  injured, 
and  while  he  was  being  conveyed  to  the  switch-house  by  his 
fellow-employes,  some  one  asked  him  how  the  accident  had  hap- 
pened, and  he  said,  *'  1  pulle'd  the  pin  and  made  a  grab  for  the 
car,  and  there  was  nothing  there  for  me  to  grab."  Another 
version  given  by  the  witness  was  that  deceased  said  he  cut  off 
the  car,  and  made  a  grab  for  the  handle  of  the  car,  and  there 
was  nothing  there  for  him. 

The  deceased  was  an  employe  of  the  defendant,  and  .the  sole 
ground  upon  which  the  plaintiff's  claim  to  recover  was  founded 
was  that  the  car  which  he  was  directed  to  detach  from  the 
train  was  not  furnished  with  a  horizontal  grab-handle  on  its 
end,  and  that  that  alleged  defect  was  the  cause  of  the  injury. 
The  testimony  thus  erroneously  admitted,  therefore,  tended  to 
sustain  the  vital  point  of  the  plaintiff's  case.  The  learned 
counsel  for  the  respondent  seeks  to  avoid  the  effect  of  the  er- 
roneous admission  of  this  testimony  by  claiming  that  it  did  no 
harm,  but  we  think  that  position  cannot  be  maintained. 
Whether  the  car  on  which  the  deceased  attempted  to  climb 
after  he  had  cut  it  off  was  or  was  not  furnished  with  a  grab- 
handle,  and  whether  or  not  he  met  his  death  in  the  manner  in 
which  the  witness  testified  that  he  said  he  did,  were  contested 
questions  of  fact  which  were  submitted  to  the  jiu'y,  and  the 
evidence  of  his  declarations  very  soon  after  the  accident  must 
have  had  weight  with  them  in  determining  those  questions. 

It  is  further  contended  that  the  defendant  is  precluded  from 
insisting  upon  this  exception,  by  having  itself  inquired  into 
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the  declarations  of  the  deceased  on  the  occasion  referred  to. 
One  Mdtness  testified  that  he  attributed  the  blame  to  one  of  his 
fellow-workmen,  and  another  that  when  asked  how  he  came  to 
fall,  he  answered  that  he  did  not  know.  All  this  testimony 
was  taken  after  the  declarations  of  the  deceased,  while  being 
taken  to  the  switch-house,  had  been  admitted  notwithstanding 
the  defendant's  objection  and  exception,  and  was  introduced  by 
way  of  contradiction  of  the  witness  Malone,  who  had  given 
the  objectionable  testimony.  The  defendant  did  not  waive  his 
objection  and  ex<;eptioii  by  attempting  to  disprove  the  matters 
testified  to,  or  to  prove  facts  inconsistent  with  them.  A  party 
excepting  to  the  admission  of  testunony  is  not  bound  to  con- 
cede its  truth,  or  to  refrain  from  combating  it,  in  prder  to  re- 
tain his  exception. 

There  are  numerous  other  exceptions  in  the  case  worthy  of 
Attention,  but  as  they  may  not  arise  on  another  trial,  it  is  need- 
less to  pass  upon  them  now. 

For  the  error  pointed  out  the  judgment  should  be  reversed 
and  a  new  trial  ordered,  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


Mary  Emma  Wyckoff  Vi  Seth  TV.  Scofield  et  al. 
In  the  Matter  of  the  Petition  of  William  S.  Maddock. 

A  receiver  of  rents  and  profits  appointed  in  a  foreclosure  suit  haa  no  power 
without  the  order  of  the  court  to  lessen  the  fund  in  his  hands  bj  expen- 
di tares  for  repairs. 

It  seems,  that,  if  necessary  for  the  preservation  of  the  property,  the  court 
may  direct  the  expenditure. 

A  receiver  of  rents  and  profits  was  appointed  in  an  action  to  foreclose  a 
mortgage  upon  premises  in  the  city  of  New  York.  In  consequence  of  an 
excavation  upon  an  adjoining  lot  the  wall  of  the  building  upon  the  mort- 
gaged premises  became  unsafe,  and  the  inspector  of  buildings  gave  no- 
tice to  the  owner  of  the  equity  of  redemption  and  the  receiver  to  make 
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the  same  secare.  Thej  failing  to  do  tliis,  M.,  the  owner  of  the  adjoining 
lot,  under  the  authority  of  the  inspector,  furnished  the  materials  and  did 
the  work,  and  then  applied  to  the  court  for  an  order  directing  the  receiver 
to  pay  the  expense  out  of  the  rents  and  profits,  which  was  denied.  Held, 
that  the  matter  was  entirely  within  the  discretion  of  the  court  below,  and 
its  determination  was  not  reviewable  here. 
Also  held,  that  no  right  of  compensation  at  the  hands  of  the  receiver  was 
given  to  M.  by  the  provision  of  the  New  York  Consolidation  Act  (§  478, 
chap .  410,  Laws  of  1882),  which  provides  that  where  an  excavation  is 
made  upon  a  lot  in  the  city  endangering  a  wall  upon  adjoining  land,  and 
the  person  whose  duty  it  is  to  preserve  and  protect  it  fails  to  do  so  after 
notice,  the  department  may  make  the  same  secure  at  the  expense  of  the 
owner  of  the  wall,  and  authorizes  the  person  doing  the  work  by  direction 
of  the  department  to  recover  of  the  owner  for  the  work  and  materials;  that 
said  act  did  not  cast  upon  the  receiver  the  duty  of  protecting  the  wall. 

(Argued  October  7,  1886;  decided  December  17, 1886.) 

Appeal  from  an  order  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  made  April  12,  1886,  which 
affirmed  an  order  of  Special  Term  denying  a  motion  on  the 
part  of  William  S.  Maddock,  the  appellant,  for  an  order  re- 
quiring the  receiver  appointed  herein  to  pay  out  of  the  funds 
in  his  hands  to  said  Maddock  the  sum  of  $395.  (Reported 
below,  21  J.  &  S.  237.) 

This  action  was  brought  to  foreclose  a  mortgage  upon  prem- 
ises known  as  No.  367  West  Twenty-third  street,  in  the  city  of 
New  York,  of  which  defendant  Scofield  was  the  owner. 

Daniel  J.  Noyes  was  appointed  receiver  of  the  rents  and 
profits  accruing  therefrom  during  the  pendency  of  this  action. 
At  the  same  time  said  Maddock  owned  the  adjoining  premises, 
No.  365.  In  consequence  of  an  excavation  upon  this  lot,  the 
wall  of  No.  367  was  made  unsafe.  The  inspector  of  buildings 
gave  notice  to  the  owner  and  the  receiver  to  make  the  same 
secure,  and  they  failing  to  do  so,  Maddock^  under  the  author- 
ity of  the  inspector,  furnished  the  materials  and  did  the  work, 
and  then  applied  to  the  court  for  an  order  directing  the  re- 
ceiver to  pay  from  the  rents  and  profits  $395,  expended  for 
that  purpose. 

Zemud  Shidmore  for  appellant.     The  petitioner,  by  the 
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entry  of  the  order  of  reference  in  his  behalf,  upon  consent  of 
the  parties,  became  a  qiuisi  party  to  this  action  and  his  rights 
can   and  ought  to  be  determined    therein.     {RoUwagen  v. 
Powdl^  8  Hun,  214.)     Upon  general  principles  of  equity  the 
receiver  is  the  hand  of  the  court  and  his  possession  is  the  pos- 
session of  the  court.     (High  on  Eeceivers,  art.  134,  p.  89; 
Foster  v.  Tovmaend^  68  N.  Y.  206 ;  Cary  v.  Long,  43  How. 
498.)     Had  the  receiver  applied  to  the  court  for  permission  to 
take   the   necessary  measures  to  support  the  wall,  the  court 
would  have  ordered  him  to  do  so,  or  had  the  receiver  done  the 
work  and  paid  for  it,  the  court  would  have  sanctioned  such  pay- 
ment.    (High  on  Receivers,  art.  650,  p.  424;  id.,  art.  180,  p. 
122  ;  Green  v.  Bostwiok^  1  Sandf.  Ch.  186.)   The  court,  having 
taken  possession  of  the  property  for  the  benefit  of  all  parties  con- 
cerned, is  bound  in  good  conscience  to  provide  against  its  de- 
struction, and  this  obligation  would  extend  to  compensation  of 
the  adjoining  owners  for  moneys  necessarily  laid  out  upon  it  in 
a  case  of  pressing  emergency  where  there  was  no  time  to  apply 
to  the  court  for  directions.     {Hoover  v.  MontcHair  R.  R.  Co.^ 
24  N.  J.  Eq.  4 ;  Jerome  v.  MoCarUr,  4  Otto  [U.  S.],  738.) 
The  petitioner's  right  to  compensation  is  established  by  statute. 
(Laws  of  1882,  chap.  410,  §  473 ;  Smith  v.  Tfiackerah,  L.  E., 
1  C.  B.  564.)      The  word  "  owner,"  in   section  473,  of  the 
New  York  Consolidation  Act  of  1882  is  a  general  word,  and 
should  be  constinied    liberally   in    the    interests    of    public 
safety.     It  has  been  held  in  similar  statutes  to  embrace  a  ten- 
ant occupying  premises.     ( Wood/ward  v.  BUlerica  Sigkijoay 
Boards  L.  R.,  11  Ch.  Div.  214.)     This  application  was  prop- 
erly made  in  the  action  in  which  the  receiver  was  appointed. 
(OdLsier  v.  Syr.  Savgs.  Bh.,  29  Hun,  594.)     The  practice  of 
appointing  a  receiver  of  rents  and  profits  of  mortgaged  premises 
upon  application  of  the  mortgagee  in  an  action  to  foreclose  the 
mortgage  is  not  founded  upon  statute,  but  upon  ^neral  prin- 
ciples of  equity.     {Astor  v.  Turner,  11  Paige,  436.) 

Samuel  A,  Noyes  for  the  receiver,  respondent.  The  receiver 
was  not  the  proper  person  to  be  notified  to  protect  the  walL 
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The  notice  ehould  have  been  served  on  the  owner.     (Laws  of 
1882,  chap.  410,  §  473.) 

Danfobth,  J.  It  does  not  appear  upon  what  ground  the 
receiver  was  appointed,  but  it  may  be  assumed  that  the  prem- 
ises were  an  inadequate  security  for  the  mortgage  debt,  or  that 
the  rents  were  expressly  pledged  for  its  payment ;  but  for 
whatever  cause,  it  is  plain  the  receiver  had  no  power  to  lessen 
the  fund  to  which  the  plaintiff  had  a  right  to  resort.  Such 
directions  might  have  been  given  by  the  court  if  necessary  for 
the  preservation  of  the  property.  It  was  not  applied'  to.  The 
expenses  were  not  incurred  nor  the  repairs  made  witlf  its  per- 
mission, and  whether,  having  been  made,  the  court  should 
allow  its  receiver  to  reimburse  the  contractor,  was  a  matter 
entirely  within  its  discretion,  and  from  its  determination  no 
appeal  will  lie  to  this  court. 

The  appellant,  however,  assei-ts  that  his  right  to  compensa- 
tion is  given  by  section  473  of  the  act  of  1882,  chapter  410, 
known  as  the  New  York  Consolidation  Act.  It  is  there  pro- 
vided that  whenever  there  shall  be  an  excavation  upon  any  lot 
of  land  in  the  city  of  New  York,  and  a  party  or  other  w^  on 
adjoining  land,  standing  upon,  or  near  the  boundary  line,  if 
the  person  whose  duty  it  shall  be  to  preserve  and  protect  said 
walls  from  injury  shall  neglect  or  fail  so  to  do  after  notice 
from  the  fire  department,  the  department  may  take  such  steps 
as  in  its  judgment  may  be  necessary  to  make  the  same  secure, 
"  at  the  expense  of  the  person  or  persons  owning  said  wall  or 
building  of  which  it  may  be  a  part,  and  any  person  or  persons 
doing  the  said  work  or  any  part  thereof,  under  and  by  direction 
of  said  department,  may  bring  and  maintain  an  action  against 
the  owner  or  owners,  or  any  one  of  them,  of  the  said  wall  or 
building  of  which  it  may  be  a  part,  for  any  work  done  or  ma- 
terials furnished  in  and  about  the  said  premises  in  the  same 
manner  as  if  he  liad  been  employed  to  do  the  said  work  by  the 
owner  or  owners  of  the  said  premises." 

It  may  be  said  that  it  was  the  duty  of  the  ownei*  of  the  lot 
No.  367  to  protect  the  wall  against  the  effect  of  the  excavation. 
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Opinion  of  the  Court,  per  Danporth,  J. 

but  the  statute  is  not  broad  enough  to  cast  that  duty  upon 
others,  certainly  not  upon  the  receiver,  who  can  act  only  under 
the  order  of  the  court. 

We  think  the  petitioner  failed  to  make  out  a  case  for  the 
interposition  of  a  court  in  equity,  or  a  legal  claim  under  the 
statute.  The  order  appealed  from  should,  therefore,  be  affirmed. 

All  concur. 

Order  affirmed. 


MEMORANDA 


OF  THE 

CAUSES   DECroED  DURING   THE  PERIOD   EMBRACED  IN  THIS 
VOLUME.  WHICH  ARE  NOT  REPORTED  IN  FULL. 


The  People,  ex  rel.  The  Equitable  Life  Assurance  Society 
OF  THE  United  States,  Appellant,  v,  Alfred  C.  Chapin, 
Comptroller,  etc..  Respondent. 

Where  the  State  comptroller  has  acted  upon  an  application  to  vacate  a  tax 
eale,  and  bas  denied  the  same,  he  cannot  be  required  by  mandamus  to 
reach  a  different  conclusion.  The  matter  is  for  his  determination  and 
although  his  decision  be  erroneous  it  cannot  be  thus  reviewed. 

(Argued  June  1,  1886;  decided  October  5,  1886.) 

This  was  an  application  by  relator,  who  claimed  as  mortgagee, 
for  a  peremptory  writ  of  Tnaytdamus  requiring  the  State  comp- 
troller to  vacate  a  tax  sale  and  a  conveyance  under  it  because 
of  alleged  irregularities.  The  comptroller,  upon  application 
made  to  him  to  cancel  the  sale,  denied  the  same. 

The  following  is  the  mem.  of  opinion : 

"  The  comptroller  acted  upon  the  papers  presented  to  him  and 
refused  the  application  upon  the  ground  that  the  sales  were 
regular.  The  matter  was  for  his  determination,  and  we  agree 
with  the  Supreme  Court  in  the  opinion  that  he  cannot,  by 
fnandamtM^  be  required  to  reach  a  different  conclusion.  (How- 
land  V.  Eldredge,  43  N.  Y.  457.) 

"  The  order  should  be  aflSrmed,  with  costs." 

Frank  E.  Smith  for  appellant. 
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Denis  CPBr^i^  attorney-general,  for  respondent. 

Danfobth,  J.,  reads  mem.  for  affirmance. 
All  concur. 
Order  affirmed. 


Daniel  B.  Halstbad,  Respondent,  v,  Chables  C.  Dodge  et  aL 

Appellants. 

Nelson  J.  Botsfokd,  Respondent,  v.  Same  Appellants. 
(Argued  June  8,  1886  ;  decided  October  5,  1886.) 

William  D.  Peck  &  John  E.  Ward  for  appellants. 

James  B.  DiU  for  respondents. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgments  affirmed. 


David  S.  Paioe,  Respondent,  v,  Edmund  Waring  et  aL,  Ex- 
ecutors, etc.,  Appellants. 

(Submitted  June  11,  1886;  decided  October  5, 1886.) 

The  following  is  the  mem.  of  opinion  in  this  action  : 
"  This  case  has  been  here  once  before  (76  N".  Y.  463),  and  the 
most  important  legal  questions  involved  were  ihen  settled. 

"  The  action  was  brought  to  recover  certain  awards  made  to 
^  unknown  owners '  for  the  taking  of  certain  land  in  the  city 
of  New  York  for  the  opening  of  Madison  avenue,  which  awards 
were  paid  by  the  city  to  defendants'  testator  upon  his  claim  to 
be  the  owner  of  the  land.  Both  parties  claim  the  land  taken 
by  title  derived  from  Peter  Poillon.  His  conveyance  of  the 
land  in  the  chain  of  plaintiffs  title  was  made  June  21, 1827,  and 
if  that  conveyance  had  been  at  once  recorded,  there  is  no  dis- 
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pnte  that  plaintiff's  title  to  tlte  land  and  the  awards  would 
have  been  perfect.  But  the  infirmity  in  his  title  arises  from 
the  fact  that  that  conveyance  was  not  recorded  until  August 
15,  1864. 

"Poillon's  conveyance  of  the  land  in  Waring's  chain  of  title 
was  dated  January  29,  1861,  and  recorded  the  next  day.  So 
that  the  defendants  have  the  best  record  title,  and  if  there  were 
nothing  more,  their  title  to  the  money  awarded  for  the  land 
and  paid  to  their  testator,  would  have  been  perfect. 

"  There  is  no  evidence  that  any  of  the  persons  under  whom 
the  defendants  claim  were  ever  in  the  possession  of  the  land, 
or  ever  exercised  any  acts  of  ownership  over  the  same.  But 
the  plaintiff  claims  that  his  grantor  was  in  the  actual,  open, 
notorious  possession  of  the  land  by  his  tenant  in  January,  1861, 
and  hence  that  within  the  rule  laid  down  in  Brown  v.  Volken- 
ing  (64  N.  Y.  76),  and  other  cases,  there  was  constructive  notice 
to  Poillon's  grantee  at  that  time  of  the  prior  nnrecorded  deed, 
and  of  the  rights  acquired  thereunder.  He  also  claims  that  for 
more  than  twenty  years  before  the  land  was  taken  by  the  city 
and  the  award  made,  he  and  those  under  whom  he  claims  were 
in  the  actual  possession  of  the  land  claiming  under  the  convey- 
ance from  Poillon,  and  hence  that  his  title  to  the  award  was 
perfect  on  that  account. 

"  The  persons  who  knew  most  about  the  facts  relating  to  the 
possession  were  at  the  trial  of  this  action  dead,  and  hence  the 
evidence  as  to  such  .possession  was  not  as  certain  and  definite 
as  could  be  desired.  But  it  was  submitted  to  the  jury  under 
instructions  as  to  the  law  which  we  must,  in  the  absence  of  the 
charge,  or  any  exceptions  thereto,  assume  to  have  been  proper 
and  satisfactory,  and  their  verdict  in  favor  of  the  plaintiff  must 
be  regarded  as  conclusive,  so  far  as  there  was  any  evidence 
upon  which  it  could  be  based. 

"  To  make  out  the  adverse  possession  in  this  case,  it  was  in- 
cumbent upon  the  plaintiff  to  prove  that  the  land  was  "  usu- 
ally cultivated  or  improved,"  or  that  it  was  "  protected  by  a 
substantial  inclosure."  (2  R.  S.  294;  Code  of  Pro.,  §  83; 
Code  of  Civ.  Pro.,  §  370.)  Here,  without  going  particularly 
into  the  evidence,  we  are  satisfied  that  there  was  some  evidence 
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from  which  the  jury  could  find  that  both  of  the  oonditioDS 
mentioned  were  satisfied  during  a  period  of  more  than  twenty 
years  preceding  the  date  of  the  awards,  and  that  plaintiff's 
claim  of  adverse  possession  was,  therefore,  well  founded. 

"  Without,  therefore,  determining  whether  at  the  date  of  the 
second  deed  of  Poillon,  to-wit.,  January  29,  1861,  plaintiff's 
grantor  was  in  the  open,  notorious  and  actual  possession  of  the 
land  within  the  meaning  of  the  case  of  Brown  v.  Vclkening^ 
and  other  cases  cited,  we  are  of  opinion  that  for  the  reasons 
stated  the  judgment  should  be  aflirmed,  with  costs." 

Henry  H.  Anderson  for  appellants. 

John  E,  BurriU  for  respondent. 

Eabl,  J.,  reads  mem,  for  aifirmance. 
All  concur. 
Judgment  affirmed. 


Gbobge  N.  Manchester  et  al.,  Respondents,  v,  Susan  M.  Ken- 
dall et  al.,  Executors,  etc..  Appellants. 

(Argued  June  14,  1886;  decided  October  5.  1886.) 

TF.  MoDermot  for  appellants. 

Dwoid  Thurston  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Douglas  Dixon,  Respondent,  v.  Edward  H.  Woodward,  Im- 
pleaded, etc..  Appellant. 

This  case  presented  the  same  question  as  was  argued  and  de- 
cided with  Gadsden  v.  Woodward  {ante,  p.  242). 
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Fbbdebick  MoLbwee,  Respondent,  v,  Bolton  Hall  et  al.,  Ap- 
pellants. 

(Submitted  Jane  3, 1886;  decided  October  5, 1886.) 

The  following  is  the  opinion  in  full  in  this  action : 
"  This  action  was  brought  against  the  defendants  as  copart- 
ners, doing  business  as  such  under  the  name  and  style  as  a  iirm 
of  the  United  States  Reflector  Company.  Unless  such  a  co- 
partnership in  fact  existed,  or  was  so  represented  to  exist  as  to 
involve  liability  to  third  persons  dealing  upon  the  faith  of  the 
representations,  the  cause  of  action  pleaded  was  wholly  un- 
proved, and  judgment  should  have  gone  for  the  appellants. 
The  actual  relation  existing  by  their  mutual  agreement  between 
the  firm  of  Hall,  NicoU  &  Granbery  and  the  corporation  organ- 
ized and  known  as  the  United  States  Reflector  Company  was 
proved  upon  the  trial.  That  agreement  was  in  writing,  entirely 
undisputed,  and  there  is  no  pretense  that  as  between  the  firm 
and  the  corporation  any  other  agreement  establishing  their 
relations  inter  aese  was  at  any  time  made.  We  have  already 
decided  that  the  contract  referred  to  did  not  make  the  firm  and 
the  corporation  copartners  and  liable  as  such.  {Gassidy  v. 
Ilally  97  N.  Y.  159.)  The  plaintiff,  therefore,  under  his  plead- 
ing, could  only  recover  upon  the  ground  that  although  not  in 
fact  partners,  yet  Hall,  NicoU  &  Granbery  held  themselves  out 
as  such,  and  the  Reflector  Company  obtained  credit  on  that 
account.  The  facts  relied  upon  were  very  nearly  those  which 
in  Qassidy  v.  HaU  we  held  to  be  insufficient.  They  do  show 
a  sale  to  the  corporation  upon  the  verbal  guaranty  of  the  firm, 
the  former  being  principal  debtor  and  the  latter  surety  or  the 
reverse,  but  they  do  not  show  or  tend  to  prove  a  representation 
of  an  existing  copartnership.  The  plaintiff  examined  George 
Bridge,  who  was  in  the  employ  of  the  corporation,  and  who 
applied  to  purchase  for  it  the  cross  and  gas  fixtures  sued  for. 
Before  attempting  the  purchase  the  witness  told  Hall  that  no 
one  would  trust  the  Reflector  Company,  to  which  Hall  replied  : 
*  You  must  tell  everybody  the  same  as  I  have  told  you ;  we  are 
the  Reflector  Company.'  This  indicated  no  partnership.  It 
suggested  something  quite  different.     The  inference  which  it 
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justified  was  that  the  firm  had  become  the  owners  of  the  cor- 
poration and  were  sustaining  its  credit,  but  not  that  a  copart- 
nership had  been  formed.  The  witness  further  explains  that 
he  was  authorized  by  Hall  to  say  that  the  corporation  was  '  now 
in  good  condition,'  and  that  *  Hall,  NicoU  &  Granbery  were  its 
backers/  These  representations  were  made  to  plaintiff,  but  he 
declined  to  sell  upon  them.  In  some  form  he  evidently  wanted 
the  direct  responsibility  of  the  firm,  and  was  unwilling  to  sell 
without  it.  Finally  Bridge,  by  the  authority  of  Hall,  promised 
that  the  firm  would  pay  the  bill,  and  thereupon  the  sale  was 
made.  The  goods  were  delivered  to  the  Reflector  Com- 
pany, charged  to  it,  and  the  bill  sent  to  it  for  payment.  Many 
letters  from  Hall  to  Bridge  were  produced.  They  showed  a 
continued  interference  by  the  firm  in  the  management  of  the 
business  of  the  corporation,  but  an  interference  natural  and 
proper  under  the  written  agreement,  which  contemplated  an 
effort  to  restoi-e  the  company's  prosperity  and  build  up  its  busi- 
ness. The  plaintiff  himself  was  called  and  gave  his  version  of 
the  representations  leading  to  the  sale.  These  were  that  the 
Reflector  Company  was  backed  and  owned  by  HaJl,  Nicoll  & 
Granbery,  and  was  in  good  condition ;  that  they  controlled  its 
business  and  furnished  the  money  ;  and  that  if  he  sold  to  it  he 
should  have  his  pay.  The  effort  was  to  bolster  up  its  credit  by 
an  assurance  of  the  firm's  interest  in  it  and  determination  to 
aid  it,  but  there  was  not  a  word  leading  to  any  inference  or  en- 
couraging any  belief  that  the  firm  and  the  corporation  had 
formed  a  copartnership  which  was  to  be  the  proposed  pur- 
chaser. On  cross-examination  he  shows  thalfhe  perfectly  un- 
derstood the  real  relation  existing,  and  was  not  misled  by  even 
the  suggestion  of  a  partnership.  He  says :  '  I  asked  Bridge 
what  relation  Hall,  NicoU  &  Granbery  were  to  the  Reflector 
Company,  and  where  they  were  getting  their  money ;  Hall, 
NicoU  &  Granbery,  if  tJiey  hecame  security  for  the  cross. 
Bridge  answered  that  they  controlled  the  company;  not  that 
they  were  partners  with  it ;  that  all  orders  were  submitted 
to  them ;  that  bills  were  paid  and  collected  by  them ;  that  they 
bought  for  the  company  and  reimbursed  their  advances  from 
collections  made  by  them.     Other  circumstances  and  incidents 
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were  shown,  most,  if  not  all,  of  which  were  considered  by  iis 
in  the  Caasidy  case.  Upon  the  question  of  partnership  we  are 
nnable  to  see  any  substantial  ground  of  difference  between  that 
case  and  the  present  one. 

"  But  there  is  another  and  graver  question  involved,  although 
not  raised  in  the  appellants'  brief.  The  firm  did  promise  to 
pay  this  debt  as  an  inducement  to  the  sale  by  the  vendors. 
Whether  that  promise  was  original  or  collateral,  and  whether 
the  firm  may  not  have  become  principal  debtors  for  the  goods 
is  a  very  serious  inquiry  upon  the  evidence.  Apparently  that 
is  the  question  which  the  court  submitted  to  the  jury  upon 
the  facts,  and  although  outside  of  the  pleadings  it  was  covered 
by  the  proof.  But  to  that  proof  an  objection  was  interposed 
by  the  defendants.  When  the  promise,  *  We  will  pay  that 
bill,'  was  first  sworn  to  by  Bridge  the  defendants'  counsel  moved 
to  strike  it  out  upon  the  ground  that  the  whole  theory  of  the 
action  was  a  partnership  ;  that  what  Hall  said  tending  to  in- 
duce that  belief  was  pertinent,  but  the  promise  sworn  to 
*  seems  without  the  limits  of  the  pleadings.'  The  court 
admitted  the  evidence  *  as  against  Hflll,'  and  the  defendants 
excepted.  The  promise  to  pay,  even  if  original,  was  thus 
admitted  only  as  against  Hall  and  the  ruling  cannot  stand  as  a 
basis  of  the  firm's  liability  as  purchasers  and  original  debtors. 
The  question  of  pleading  was  squarely  raised  and,  thereafter, 
without  an  amendment  of  the  complaint  proof  of  the  firm's 
liability  founded  upon  a  basis  other  than  that  stated  in  the 
pleadings  could  not  bo  given  and  acted  upon^  To  sustain  the 
unpleaded  cause  of  action  the  admission  of  the  evidence  was 
error  which  can  only  be  cured  by  deeming  the  promise  to  pay 
merely  evidence  bearing  upon  the  question  of  partnership. 
And  although  quite  singularly  the  court  submitted  this 
unpleaded  cause  of  action  to  the  jury,  stating  the  inquiry  to 
be  whether  *  Hall  meant  himself  to  be  the  purchaser  together 
with  the  United  States  Reflector  Company,'  and  adding  that  if 
the  jury  so  found  '  the  plaintiff  would  be  entitled  to  a  verdict 
because  the  goods  were  sold  not  only  to  the  United  States 
Reflector  Company  but  to  Mn  Hall;'  and  although  this 
charge  evoked  no  objection  or  exception  from  the  defendant, 
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yet  we  cannot  ignore  the  fact  that  the  evidence  to  finstain  thiB 
unpleaded  liabilitj  was  objected  to  for  that  reason  and  its 
erroneous  admission  both  as  against  the  firm  and  as  against 
Hall  cannot  be  resorted  to  even  to  save  what  may  be  a  v«y 
just  verdict.  Possibly,  on  a  new  trial,  the  pleadings  may  be 
80  amended  as  to  present  the  very  serious  question  of  the  pri- 
mary liability  of  the  firm  outside  of  a  partnership  but  as  the 
case  stands  the  judgment  rendered  was  erroneous." 

Wra.  H>  ScoU  for  appellants. 

Jp^red.  M'  LitUeJield  for  respondent. 

FiNOH,  J.,  reads  for  reversal  and  new  triaL 
All  concur. 
Judgment  reversed. 


James  L.  Flint,  Executor,  etc.,  et  al.,  Respondents,  v.  "William 
B.  Bacon  et  al.,  Appellants. 

(Argued  June  22,  1886 ;  decided  October  5,  1886.) 

JF2amen  JB.  Candler  for  appellants. 

Hamilton  WaUis  for  respondents. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


Maey  Maquire  as  Administratrix,  etc.,  Respondent,  v.  Geokge 
Selden  et  al..  Appellants. 

An  estoppel  may  not  be  based  upon  statements  made  to  a  third  person,  and 
not  made  to  be  communicated  to  the  one  claiming  the  estoppel. 

(Argued  June  22,  1886 ;  decided  October  5,  1886.) 
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This  was  an  action  to  foreclose  a  mortgage. 

The  following  is  the  opinion : 

"The  execution  and  validity  of  the  bond  and  mortgage 
were  admitted,  and  the  first  question  upon  the  trial  was 
whether  the  sum  secured  by  it  had  been  paid.  That  was 
determined  against  the  defendants  by  the  trial  judge,  and  his 
decision  is  not  now  controverted.  It  appeared,  however,  that 
the  defendants,  with  intent  to  have  it  applied  upon  the  mort- 
gage, delivered  money  sufficient  to  make  the  payment  to  one 
Evans,  under  the  belief  that  he  was  agent  for  the  plaintiff  and 
authorized  to  receive  it,  and  the  principal  point  now  made  is 
that  the  evidence  required  the  judge  to  find  from  the  words 
and  conduct  of  the  plaintiff,  that  she  induced  the  belief  on 
which  the  defendants  acted,and  so  was  estopped  from  denying 
that  the  payment  to  Evans  was  as  to  the  defendants  sufficient 
to  discharge  the  debt.  This  too  was  a  question  of  fact  to  be 
determined  by  the  trial  judge,  and  upon  it  he  found  against 
the  defendants.  The  General  Term  were  of  opinion  that  his 
conclusion  was  justified  by  the  case  made,  and  we  think  the 
testimony  permits  no  other  result.  The  mortgage  was  executed 
in  May,  1875,  to  mature  on  the  30th  of  August,  1876,  with 
interest,  payable  semi-annually  ;  the  plaintiff,  as  administratrix, 
became  its  owner  in  July,  1876 ;  the  defendants  resided  in 
Pennsylvania,  and  before  October  28, 1881,  bought  the  premises 
of  one  Lyons,  subject  to  the  mortgage ;  Mykoff  Brothers  were 
the  agents  of  Lyons  in  the  fall  of  1881,  and  at  his  request  one 
of  that  firm  called  upon  Mrs.  Maguire  to  see  if  she  wanted  the 
principal;  ^  she  said  she  didn't  want  the  principal,  she  wanted 
the  interest.'  ^  I  asked  her,'  he  says,  *if  she  held  the  mortgage ; ' 
she  said  she  did ;  then  I  asked  her  again  about  the  principal  and 
she  replied  she  didn't  know  much  abont  that,  also  that  she  didn't 
know  much  about  the  papers,  as  Mr.  Evans  bad  charge  of 
them.  Asked  by  defendants'  counsel :  '  When  you  asked  her 
whether  she  wanted  the  principal  or  not,  did  she  say  any 
thing  about  seeing  Evans  then,  or  whether  she  had  got  to  see 
him;'  he  said:  'Yes,  sir;  I  stated  that  she  said  Evans  had 
charge  of  matters  in  regard  to  receiving  and  collecting  interest 
always.     In  the  former  part  of  my  statement  I  said  that  she 
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said  she  didn't  want  the  principal ;  she  wanted  the  interest  I 
remember  that  she  said  she  would  have  to  see  Evans  about  it.' 
Lyons  testified  in  substance  that  while  his  wife  owned  the 
property  he  had  a  general  conversation  with  the  plaintiff,  in 
which  she  said  Evans  was  her  agent  and  had  her  papers  and 
would  act  for  her.  These  alleged  conversations  are  denied  by 
Mrs.  Maguire.  It  is  quite  immaterial  to  enquire  who  of  these 
witnesses  should  be  credited.  The  trial  judge  has  found  that 
Evans  was  not  in  fact  the  agent  of  the  plaintiff  for  the  pur- 
pose of  receiving  the  principal  of  the  mortgage ;  that  he  did 
not  have  the  bond  and  mortgage,  and  that  the  defendants  were 
not  misled  to  the  contrary  by  any  thing  the  plaintiff  said  or 
did.  But,  however,  the  plaintiff's  statements,  as  testified  to  by 
the  defendants'  witnesses,  are  interpreted,  they  cannot  help  his 
case.  They  were  not  made  to  the  defendant,  nor  were  they 
made  to  be  communicated  to  him.  It  so  happened  that  Mykoff 
afterward  was  employed  by  the  defendants.  That  was  an  acci- 
dental circumstance  not  anticipated  by  the  plaintiff  and  not 
sufficient  to  give  the  character  of  an  estoppel  to  her  statements 
in  favor  of  the  defendants.  They  were  not  intended  to  infln- 
ence  his  conduct,  and,  however  understood,  could  not  be 
extended  beyond  the  party  to  the  transaction  in  relation  to 
which  they  were  made.  ( Mayenhorg  v.  Haijnea^  50  N.  Y.  676.) 
They  were  competent  as  evidence,  but  could  have  no  greater 
effect.  Some  exceptions  have  been  argued,  but  they  seem  to 
us  without  merit. 

"  The  judgment  should  be  affirmed." 

Benjamin  Eate-a  for  appellants. 

Charles  J.  PaMerson  for  respondent. 

Danfobth,  J.,  reads  for  affirmance. 
AU  concur. 
Judgment  affirmed. 
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The  People,  ex  rel.  John  J.  Clabk  et  al.,  Respondents,  v. 
Matthew  P.  Bbeen,  Appellant. 

(Argaed  Jane  23,  1886 ;  decided  October  5, 1886.) 

James  C.  De  La  Mare  for  appellant. 

George  S,  Forster  for  respondents.  , 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Arthub  V.  Bbieson,  Appellant,  d.  The  Long  Island  Bail- 
KOAD  Company,  Respondent. 

(Argued  January  25,  1886 ;  decided  October  5,  1886.)  . 

Sandford  H.  Steele  for  appellant. 

E.  B.  Hinsdale  for  respondent. 

Agree  to  reverse  on  opinion  in  Cogswell  v.  N.  P.,  N.  H.  <& 
E.  R.  a.  Co.  {ante,  p.  10). 
All  concur. 
Judgment  reversed. 


Jambs  S.  Mobton,  Respondent,  v.  The  METBOPOLrrAN  Life 
Inbubanob  Company  et  al..  Appellants. 

(Argued  April  26,  1886  ;  decided  October  12,  1886.) 

WUltam  H.  Amotex  and  Albert  G.  McDonald  for  appellants. 

Stigo  Hirsh  and  B.  F.  Watson  for  respondent. 

Agree  to  affirm  on  opinion  below. 

All  concur,  except  Rapallo,  J.,  not  voting. 

Judgment  affirmed. 
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RoBEKT  "W.  Gleason,  Eespondent,  v.  Jambs  W.  SxrrHy  Ap- 
pellant. 

(Submitted  June  9,  1886;  decided  October  12,  1886.) 

J.  NMe  Hayes  for  appellant. 

Charles  F.  WdU  for  respondent. 

Agree  to  aflSrm ;  no  opinion. 
All  concur. 
Judgment  afBrmed. 


BBiDOBr  MuLOAHT,  Eespondeut,  v.  Francis  C.  Devlin,  Ap- 
pellant. 

(Argued  October  5.  1886;  decided  October  12, 1886.) 

Abram  Kling  for  motion. 

Jacob  A.  Or 088  opposed. 

Motion  granted  under  section  191  of  the  Code  of  Oivil  Pro- 
cedure. 
All  concur. 
Appeal  dismissed. 


Mart  W.    Wibdkr,  Respondentj   v.  The   New  York  Ele- 
vated Railroad  Ooicpany,  Appellant. 

(Argued  October  5,  1886;  decided  October  i2,  1886.) 

This  was  a  motion  to  dismiss  appeal 
The  following  is  the  ^tnem,  of  opinion  : 
"  Motion  to  dismiss  appeal  from  the  judgment  and  order  is 
put  upon  the  sole  ground  that  this  court  has  not  junsdictiun. 
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The  contrary  is  well  settled.    {Julia/iid  v.  Hathioney  39  N.  Y. 
369;  Beecher  v.  Conradt,  11  How.  Pr.  181.) 
"The  motion  should  be  denied." 

David  Levy  for  motion. 

JBoward  Tovmsend  opposed. 

Danfobth,  J.,  reads  mem.  for  denial  of  motion. 
All  concur. 
Motion  denied. 


J.  David  Aoksbican  et  al.,  Appellants,  v.  Mabous  Bbaunstein, 

Respondent. 

Jotjus  M.  Wibl  et  al.,  Appellants,  v.  Same,  Kespondent. 

David  A.  Salsin,  Appellant,  v.  Same,  Respondent. 

(Argued  October  5, 1886:  decided  October  12, 1886.) 

Louis  MwrahaJZ  for  motion. 

Samuel  JR.  Stem  opposed. 

Agree  to  grant  motion  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


Tq  the  Matter  of  the  Application  of  the  Cnr  of  Rochester, 
to  Acquire  Water  Rights,  etc. 

^Sabmitted  October  5,  1886 ;  decided  October  12,  1886.) 

Theodore  Bacon  for  motion. 

Ivan  Powers  opposed. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 
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Maby  E.  Post,  as  Executrix,  etc.,  Hespondent,  v.  William  B. 
DiNSMOBE,  as  President,  etc.,  Appellant. 

(Argued  October  4,  1886;  decided  October  19, 1886.) 

William  D.  Guthrie  for  appellant. 

Ahd  K  Blaokmar  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


In  the  Matter  of  the  Judicial  Settlement  of  the  Accounts  of 
GiLBEBT  A.  Woods,  as  Executor,  etc. 

(Aigaed  October  4, 1886 ;  decided  October  19, 1886.) 

Zauis  JUarshaU  for  appellant. 

D.  A.  Sing  for  respondent. 

Agree  to  affirm  and  for  judgment  absolute  on  stipulation. 

All  conculr. 

Order  affirmed  and  judgment  accordingly. 


Ignatz  Thalheimbb,  Appellant,  v.  Fbbdinand  Hays  et  al., 
Respondents. 

(Aigaed  October  5,  1886;  decided  October  19,  1886.) 

John  Vcm  Voorhis  for  appellant. 

J.  B.  Perkins  for  respondents. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 
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Thk  People,  ex  rel.  Hudson  C.  Tannek,  Appellant,  v.  The 
Board  of  Supebvisobs  of  Hebkimes  County,  Eespoiident. 

(Sabmitted  October  5, 1886 ;  decided  October  19,  1886.) 

William  Tijfany  for  appellant. 

Myron  O.  Bronner  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


The  People,  ex  rel.  Julia  6.  Jerome,  Appellant,  v.  The 
Registrar  of  Arrears  of  the  City  of  Brooklyn,  Ee- 
spondent. 

(Argaed  October  5,  1886;  decided  October  19, 1886.) 

Mr.  McKewan  for  appellant. 

Ahnet  F.  Jenka  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Order  affirmed. 


The  People,  ex  rel.  John  J.  Donovan,  Appellant,  v.  The 

COMMISSIONBRS  OF  THE  DEPARTMENT  OF  FiRE  AND  BuiLDINOS 

OF  THE  City  of  Brooklyn,  Bespoudent. 
(Argaed  October  5, 1886  ,  decided  October  19,  1886.) 

Edwa/rd  F.  0*Dwyer^  for  appellant 

Almet  F,  Jenks,  for  respondent. 
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Agree  to  aflSrm ;  no  opinion. 
All  concur. 
Order  affirmed. 


y 


The  Stamford  Water  Company,  Respondent,  v.  Hebbkbt 
Stanley  et  al.,  Appellants. 

(Argued  October  5,  1886;  decided  October  19,  1886.) 

xSl  L,  Mayham^  for  appellants. 

J,  H.  Maynard,  for  respondent. 

Agree  to  affirm  on  opinion  below. 
All  concur. 
Judgment  affirmed. 


The  People,  ex  rel.  John  T.  Odmino,  Appellant, «.  Joseph 
KooH  et  al.,  Commissionbss,  etc.,  Kespondents. 

(Argued  October  5, 1886 ;  decided  October  19, 1886.) 

Henry  Thotnpaonj  for  appellants. 

D.  J.  Deauy  for  respondents. 

Agreed  to  affirm ;  no  opinion.  « 

All  concur. 
Judgment  affirmed. 


Robert  Willets  et  al..  Executors,  etc..  Respondents,  v.  Sarah 
A.  Willets  et  al.,  Appellants. 

(Argued  June  22, 1886 ;  decided  October  26,  1886. ) 


CATJSES  NOT  REPORTED  IN  FULL.  651 

George  H.  Forster^  for  appellants. 
WiUan  M.  Powell  and  William  M.  Hoea^  for  respondents. 

Agree  to  reverse  judgment  of  General  Term,  and  to  afBrm 
jndginent  of  Special  Term  on  opinion  of  Andrews,  J.,  in  court 
below. 

All  concur,  except  Rapallo,  J.,  dissenting,  and  Millbb,  J., 
not  voting. 

Judgment  accordingly. 


The  People,  ex  rel.  The  Lake  Shobb  &  Michigan  Southern 
Railway  Company,  Appellant,  v.  The  Common  Council 
of  the  City  of  Dunkirk  et  al.,  Respondents. 

(Argued  October  5. 1886 ;  decided  October  26, 1886.) 

Charles  A,  Pooley^  for  appellant. 

WaUer  D.  HoUy  for  respondents. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Order  affirmed. 


The  People,  ex  rel.  The  New  York,  Lake  Erie  &  "West- 
ern ^  Railroad  Company,  Appellant,  v.  The  Common 
Council  of  the  Cnr  of  Dunkirk,  et  al..  Respondents. 

(Argued  Octobers,  1886;  decided  October  26,  1886.) 

George  F.  BrovmeU,  for  appellant, 

Walter  D.  Holt  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 
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The  People,  ex  rel.  Coenelia  E.  Eosa,  Appellant,  v.  Jobs 
C.  Stbeetbe  et  al.,  Assessors,  etc.,  Kespondente. 

(Sabmitted  October  6,  1886;  decided  October  26,  1886.) 

C.  D.  Adams  for  appellant. 

John  0.  McCartin  and  Joseph  Atwelly  «/;•.,  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 


In  the  Matter  of  Proving  the  Last  "Will  and  Testament  of  Ste- 
phen F.  Bebkican,  deceased. 

(Argued  October  7»  1886;  decided  October  26,  1886.) 

James  S.  Steams  and  Fram,cis  Larkm  for  appellant. 

JE  Countryman  and  William  F.  Purdy  for  respondent 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Thomas  Fox,  Eespondent,  v.  Matthew  Btbnes,  Appellant. 

(Argued  October  7,  1886;  decided  October  26, 1886.) 

Stewart  Z.  Woodford  for  appellant. 

S.  A.  Noyes  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur. 

Judgment  affirmed.  • 
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Fannie  S.  Pktrie,  as  Administratrix,  etc.,  Respondent,  v.  The 
Ogdensbuegh  and  Lake  Champlain  Railroad  Company, 
Appellant. 

(Argaed  October  7,  1886;  decided  October  26,  1886.) 

Louis  Hashrouck  for  appellant. 

Edwin  C,  James  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Miles  B.  Riggs,  as  administrator,  etc..  Respondent,  v.  The 
American  Home  Missionary  Society,  Appellant. 

(Argaed  October  7, 1886;  decided  October  26, 1886.) 

Howard  Payson  Wilds  for  appellant. 

H.  V.  Howland  for  respondent. 

Agree  to  affirm  on  opinion  below. 

All  concur,  except  Rapallo  and  Earl,  JJ.,  dissenting. 

Judgment  affirmed. 


Jared  Webster,  Respondent,  v,  Seth  W.  Nichols,  as  Execu- 
tor, etc.,  Appellant. 

(Argued  October  8,  1886;  decided  October  26,  1886.) 

Jiichard  L.  Hand  for  appellant. 

M.  D.  Grover  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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In  the  Matter  of  the  Estate  of  Jesse  S.  Hulss,  Deceased. 

(Argaed  October  10, 1886 ;  decided  October  26,  1886.) 

Henry  Bacon  for  appellant. 

•  B.  a.  Champion  for  respondent 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Maby  MoCall,  as  Administratrix,  etc.,  Respondent,  v.  Silas 
H.  WriHERBEB  et  al..  Appellants. 

(Argaed  October  12,  1886;  decided  October  26,  1886.) 

D.  M.  Orover  for  appellants. 

JRichard  Z.  Hamd  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Rapallo  and  Earl,  JJ.,  dissenting. 

Judgment  affirmed. 


Drayton  Hiller,  as  Ancillary  Administrator,  etc.,  Appellant, 
v.  Unfted  States  Trust  Company,  Respondent. 

(Argaed  October  12,  1886  ;  decided  October  26, 1886.) 

William  O.  PeckJumi  for  appellant. 

Edwa/rd  Sheldon  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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MioHAEL  Tbaoet,  as  Administrator,  etc..  Appellant,  v.  The 
New  York  Central  and  Hudson  Biver  Railroad  Com- 
pany, Respondent. 

(Argaed  October  12,  1886;  decided  October  36,  1886.) 

Amasa  J.  Parker  for  appellant. 

SamUton  Harris  for  respondent. 

Agree  to  affirm  ;  no  opinion. 

All  concur,  except  Ruobr,  Ch.  J.,  and  Danforth,  J.,  dis- 
senting. 

Judgment  affirmed. 


The  People  of  the  State  of  New  York,  Respondent,  v. 
RoxALANA  Druse,  Appellant. 

It  \b  within  the  discretion  of  the  coart  upon  a  criminal  trial,  after  a  wit. 
nese  for  the  prosecation  has  detailed  the  incidents  of  a  transaction,  to 
permit  the  district  attorney  to  call  his  attention  to  particular  facts. 

Upon  the  trial  of  an  indictment  for  murder,  after  evidence  has  been  given  on 
the  part  of  the  defendant  tending  to  show  that  the  homicide  was  com- 
mitted in  self-defense,  he  maj  follow  it  with  proof  of  the  general 
reputation  of  the  deceased  for  quarrelsomeness  and  violence ;  but  evi- 
dence of  specific  acts  of  violence  toward  third  persons  is  incompetent. 

A  confession  of  a  defendant  in  a  criminal  action  voluntarily  made  is  com- 
petent evidence  against  him,  although  made  when  he  was  under  arrest. 
(Code  of  Crim.  Pro.,  §  395.) 

(Argued  October  13,  1886  ;  decided  October  26, 1886.) 

Defendant  was  indicted  and  convicted  of  the  crime  of 
murder  in  the  first  degree. 

The  opinion  is  taken  up  principally  with  a  consideration  of 
the  evidence  on  the  tnal,  the  court  reaching  the  conclusion 
that  it  amply  justified  the  conviction.  Some  questions  as  to 
the  evidence  were  considered  and  disposed  of,  as  appears  by 
the  following  e^ctract  from  the  opinion  : 

"(1.)  The  court,  in  its  discretion,  properly  permitted  the 
district  attorney  to  call  the  attention  of  the  witnesses  for  the 
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people,  Frank  Gates  and  George  Druse,  to  particular  facta, 
after  they,  without  interruption,  liad  gone  through  the  story 
of  the  incidents  of  the  eighteenth  of  December.  We  think  the 
judge  carefully  guarded  and  protected  the  legal  rights  of  the 
defendant  in  their  examination. 

**  (2.)  The  court  properly  excluded  the  defendant's  offer  to 
show  by  the  witness  Van  Evera  that  the  deceased  treated  his 
domestic  animals  with  cruelty.  The  rule  is  that  after 
evidence  has  been  given  by  a  defendant,  tendmg  to  show  that 
the  homicide  was  committed  in  self-defense,  he  may  follow  it 
by  proof  of  the  general  reputation  of  the  deceased  for  qnarrel- 
someness  and  violence.  But  a  defendant  is  confined  to  proof 
of  general  reputation,  and  evidence  of  specific  acts  of  violence 
toward  third  persons  is  inadmissible.  {People  v.  Lamby  2 
Keyes,  360, 371 ;  Eggler  v.  People,  56  N.  Y.  342, 643 ;  Thomas 
V.  People,  67  id.  218.)  This  principle  plainly  excludes  the 
evidence  offered. 

"(3.)  The  confession  bf  the  defendant  to  the  witne^ 
McDonald  was  properly  admitted.  It  was  not  made  under 
the  influence  ot  fear  produced  by  threats  nor  upon  any  promise 
of  immunity  from  prosecution,  and  was,  therefore,  admissible 
within  the  general  rule  prescribed  by  section  396  of  the  Code 
of  Criminal  Procedure.  It  is  immaterial  that  when  made  the 
defendant  was  under  arrest.  The  confession  was  voluntary 
and  was  not  withiri  the  rule  recently  applied  in  the  case  of 
Mondon,  excluding  confessions  made  by  an  accused  prisoner, 
as  a  witness  who  has  not  been  informed  of  his  legal  rights. 

"(4.)  The  court  properly  excluded  evidence  to  show  that 
the  deceased  robbed  his  father  when  in  his  coffin  of  his  grave 
clothes  and  wore  them  at  his  tuneral.  It  was  wholly  irrele- 
vant and  immaterial." 

H.  D.  Luce  for  appellant. 

Eugene  E.  Sheldon  for  respondent. 

Andrews,  J.,  readb  lor  aflSrmance. 
All  concur. 
Judgment  affirmed. 
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The  People  of  the  State  of  New  York,  Appellant,  v.  John    "^    ^1 
O'Brien  as  Receiver,  etc.,  et  al.,  Respondents. 

(Argued  October  19,  1886;  decided  October  26, 1836.) 

Denis  O^Brien^  attorney-general,  for  appellant. 

D.  J.  Dean  for  respondents. 

Agree  to  reverse  order  of  General  Term  and  to  affirm  that 
of  Special  Term  on  opinion  there  given. 
All  concur. 
Ordered  accordingly. 


Joseph  Comer,  Appellant,  v.  Frank  Wrislet,  Respondent. 

(Argaed  October  19,  1886;  decided  October  26,  1886.) 

Joseph  A.  Shoudy  for  appellant. 

A.  Walker  Otis  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


The  People,  ex  rel.  Richard  W.  Ryan,  Respondent,  v.  The  rtoi 
Civil  Service  Supervisory  and  Examining  Boards  of  "^ 
THE  Cnr  OF  New  York  et  al.,  Appellants. 

(Sabmitted  October  19, 1886;  decided  October  26,  1886  ) 

D.  J.  Dean  for  appellants. 

Fredenok  W.   Whitridge  for  respondent. 
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Agree  to  affirm  on  opinion  below. 
All  concur. 
Order  affirmed. 


Anton  Schwarz,  Appellant,  v.  Louise  Weber,  EespondenL 

A  partj  desiring  to  appeal  from  a  jadgment  entered  upon  a  decision  of  the 
court  is  not  obliged  to  prepare  a  case  to  be  settled  as  required  bj  the 
Code  of  Civil  Procedure  (§  907),  but  he  maj  file  exceptions  to  the  find- 
ings of  the  trial  court  upon  questions  of  law  (§  994),  and  have  his  appeal 
heard  upon  those  exceptions,  without  any  case  (§  998). 

Defendant,  the  successful  party  in  an  action  tried  by  the  court,  served 
copies  of  order  dismissing  complaint  and  of  the  judgment,  but  did  not 
serve  a  copy  of  the  decision  of  the  court,  which  consisted  of  findings  of 
fact  and  conclusions  of  law.  Plaintiff  appealed  within  thirty  days  after 
such  judgment.  Held,  that  an  order  dismissing  the  appeal  because  of 
failure  to  make  and  serve  a  rase  was  error;  that  as  exceptions  could  be 
taken  and  case  made  at  any  time  within  ten  days  after  service  of  copy  of 
decision,  and  written  notice  of  entry  of  judgment  thereon  (§  994,  rule  32 
of  Sup.  Ct.),  and  a  copy  of  the  decision  had  not  been  served,  his  time 
for  filing  exceptions  and  making  a  case  had  not  expired,  and  the  General 
Term  had  no  authority  to  dismiss  the  appeal. 

(Argued  October  19,  1886 ;  decided  October  26,  1886.) 

The  following  is  the  opinion  herein : 

"  This  was  an  equitable  action  to  remove  the  cloud  of  a 
mortgage  from  certain  property  of  the  plaintiff  situated  in 
Brooklyn.  The  action  was  tried  at  a  Special  Term  of  the  Su- 
preme Court,  and  judgment  was  ordered  in  favor  of  the  de- 
fendant, which  was  entered  on  the  2Sth  day  of  April,  1886. 
On  the  same  day  copies  of  the  judgment  and  the  order  dis- 
missing the  complaint,  and  notice  of  the  entry  of  each,  were 
served  upon  the  plamti fPs  attorney.  On  the  twenty-eighth  day  of 
May  the  plaintiff  served  respondent's  attorney  a  notice  of  appeal 
from  the  judgment  thus  entered  to  the  General  Term.  The 
defendant's  attorney  noticed  the  appeal  for  argument  and  also 
gave  notice  of  a  motion  that  he  would  move  for  an  order  dis- 
missmg  the  appeal,  and  that  the  cause  be  stricken  from  the 
calendar  and  his  judgment  be  atfirmed,  with  costs,  on  the 
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ground  that  no  case  had  been  made  and  served.  The  motion 
was  opposed  upon  aflSdavits  of  plaintiflPs  attorney  that  the  de- 
cision, consisting  of  findings  of  fact  and  conclusions  of  law 
made  by  the  judge  presiding  at  the  Special  Term,  had  been  filed 
with  the  clerk,  but  that  a  copy  thereof  had  never  been  served 
upon  him,  and  that  thus  plaintiff's  time  to  serve  a  case  had  not 
expired.  The  General  Tenn  granted  the  motion  dismissing 
the  appeal,  with  costs  of  motion,  and  ordered  that  the  judg- 
ment be  affirmed,  with  costs  of  appeal  unless  within  twenty 
days  thereafter  the  appellant  should  apply  to  the  Special  Term 
for  leave  to  make  and  serve  a  case  on  appeal,  and  that  if  such 
application  should  be  granted,  the  appeal  should  not  be  dis- 
missed, but  the  cause  should  go  over  the  term  and  be  argued 
at  the  next  General  Term. 

"  We  are  of  opinion  that  the  learned  General  Term  misap- 
prehended the  practice.  The  notice  of  the  entry  of  judg- 
ment which  the  defendant's  attorney  served  upon  the  plaintiffs 
attorney  limited  the  right  of  appeal  to  thirty  days,  under 
section  1351  of  the  Code,  which  provides  that  an  appeal  to 
the  General  Term  '  must  be  taken  within  thirty  days  after 
service  upon  the  attorney  for  appellant  of  a  copy  of  the  judg- 
ment or  order  appealed  from,  and  a  written  notice  of  the 
entry  thereof,'  and  it  had  no  other  eflFect;  and  within  the 
time  limited  the  appeal  was  brought.  The  plaint  iflE  was  not 
obliged  to  prepare  a  case  to  bo  settled  as  required  by  section 
97  of  the  Code,  but  he  could  file  exceptions  under  section 
994  of  the  Code  to  the  findings  of  the  trial  judge  upon  ques- 
tions of  law,  and  could  have  his  appeal  heard  upon  those 
exceptions  without  any  case,  as  provided  by  section  998  of  the 
Code.  At  the  time  plaintiffs  appeal  was  dismissed  at  the 
General  Term,  the  time  for  filing  exceptions  to  the  findings  of 
law  had  not  expired.  According  to  section  994  those  excep- 
tions could  be  taken  and  filed  any  time  before  the  expiration 
of  ten  days  after  service  upon  plaintiffs  attorney  of  a  copy  of 
the  decision  of  the  court  and  a  written  notice  of  the  entry  of 
judgment  thereupon.  A  copy  of  the  decision  has  never  been 
served  upon  plaintiffs  attorney,  and  hence  his  time  for  filmg 
exceptions  to  the  findings  of  the  judge  has  not  been  limited 
and  has  not  expired. 


660  MEMORANDA  OP 

•  "  The  court,  at  General  Term,  therefore,  had  no  right  to  dia- 
miss  his  appeal,  conditionally  or  otherwise.  The  defendant 
must  serve  upon  the  plaintiff's  attorney  a  copy  of  the  decision 
of  the  court ;  and  then,  unless  plaintiff"  s  attorney  files  and 
serves  his  exceptions  within  the  time  limited  by  kw,  his  appeal 
may  be  dismissed.  [ 

'^Kor  has  the  plaintiff's  time  to  make  a  case  been  limited  as 
required  by  rule  32  of  the  Supreme  Court.  That  rule  pro- 
vides that  if  the  trial  is  before  the  court  or  a  referee,  a  case 
may  be  made  and  a  copy  thereof  served  upon  the  opposite 
party  *  within  ten  days  after  the  service  of  a  copy  of  the 
decision  or  report  and  written  notice  of  the  entry  of  judgment 
thereon.'  It  would,  therefore,  appear  that  at  the  time  plain- 
tiff's appeal  was  dismissed  he  was  not  in  default  for  not  filing 
his  exceptions  or  making  a  case. 

"  The  order  of  the  General  Term  should,  therefore,  be  re- 
versed, with  costs  of  appeal  to  this  court,  and  $10  costs  of 
opposing  the  motion  at  the  General  Term." 

Henry  Wehle  for  appellant. 

Alex.  S,  Bacon  for  respondent. 

Earl,  J.,  reads  for  reversal. 
All  concur. 
Order  reversed. 


Wilbur  S.  Pbok  et  al..  Respondents,  v,  Isaao  P.  Powbbs,  Ap- 
pellant. 

(Submitted  October  19,  1886;  decided  October  26, 1886.) 

FuLler^  Brown  <&  Oarfield  for  motion. 

Hannihal  Smith  opposed. 

Agree  to  grant  motion  to  dismiss  appeal. 
All  concur. 
Appeal  dismissed. 
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In  the  Matter  of  the  Petition  of  Cyrus  W.  Swan  6t  al. 

(Argaed  October  5, 1886;  decided  October  29, 1886.) 

John  T.  Murray  for  appellants. 

A.  K,  Potter  for  respondent. 

Agree  to  aflten  on  opinion  below. 
All  concur. 
Judgment  affirmed. 


Boss  F.  Langlois,  as  Administratrix,  etc..  Respondent,  t?.  The 
.President,  Managers  and  Directors  of  the  Delaware 
AND  Hudson  Canal  Company,  Appellant. 

Mary  J.  Dewey,  as  Administratrix,  etc.,  Respondent,  v.  Same, 

Appellant. 

(Argaed  October  14,  1886;  decided  October  29,  1886.) 
Ed/win  Young  for  appellant. 

E^  Coimtryman  for  respondents. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Miller,  J.,  not  voting. 

Judgments  affirmed. 


John  A.  Deraismes,  Executor,  etc..  Respondent,  v.  Laurence 
Ennis,  Appellant. 

(Argued  October  15,  1886;  decided  October  29.  1886.) 
Bobert  S.  Johnstone  for  appellant. 
E.  S.  Cowlea  for  respondent. 
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Agree  to  affirm ;  no  opiuion. 
All  concur. 
Judgment  affirmed. 


John  Hone,  as  Executor,  etc.,  Respondent,  v.  John  Watts  Db 
Peyster,  Individually  and  as  Executor,  etc.,  Appellant. 

(Argued  October  15,  1886;  decided  October  2ld,  1886.) 

James  C.  Carter  for  appellant. 

John  E.  Ward  and  O.  JET.  Crawford  for  respondent. 

Agree  to  reverse  judgment  of  General  Term,  and  to  affirm 
that  entered  on  report  of  referee  on  report  of  Horn  blower, 
referee,  adopted  by  Davis,  J.,  in  dissenting  opinion  in  court 
below. 

All  concur. 

Judgment  accordingly. 


Henry  A.  Weeks,  Individually  and  as  Administrator,  etc., 
Kespondent,  t;.  Ohables  H.  Ostbandeb,  as  Executor,  etc.,  et 
al,  Appellants. 

(Argaed  October  18,  1886;  decided  October  29, 1886.) 

Flamen  B,  Candler  for  appellants. 

Frederick  Hi  Man  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


I 
CAUSES  NOT  REPORTED  IN  FULL.     663 


John  S.  Stubbs   et  al.,   as  Executors,  etc.,  Ee8]>ondeDt8,  v. 
Edwabd  C.  Kipley,  Impleaded,  etc..  Appellant. 

(Argued  October  19,  1886;  decided  October  20.  1886.) 

Nathaniel  C.  Moak  for  appellant. 

Nelson  J.  WcUerhury  for  respondents. 

Agree  to  aflSrm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Angeune  0.  Johnson  et  al.,  as  Administratore,  etc.,  Respond- 
ents, V.  Ma£ia  J.  Myers,  Executrix,  etc.,  Appellant. 

Same  Respondents,  v.  Maria  J.  Myers,  Appellant. 
(Argued  June  28, 1886;  decided  November  28, 1886.) 

These  actions  were  brought  by  plaintiffs  as  administrators 
of  the  estate  of  Stephen  B.  Johnson,  deceased  ;  one  to  recover 
for  services  alleged  to  have  been  rendered  by  plaintiffs'  intes- 
tate to  Austin  Myers,  defendant's  testator,  during  his  life-time, 
the  other  for  services  rendered  to  defendant  in  and  about  set- 
tling the  estate. 

Myers  and  Johnson  were  copartners  in  some  business  enter- 
prises, and  the  defense  was  mainly  based  on  the  ground  that 
the  alleged  services  were  rendered  in  conducting  and  carrying 
on  the  joint  enterprises;  on  the  part  of  plaintiff  it  was  claimed, 
and  it  was  found  upon  testimony,  which  the  court  here  deemed 
sufficient,  that  services  were  also  rendered  by  Johnson  for 
Myers  and  defendant  in  other  business  matters  in  which  he  had 
no  personal  interest.  The  plaintiff,  Angel ine  C.  Johnson,  who 
is  the  widow  of  her  intestate,  was  called  as  a  witness  in 
plaintiff's  behalf,  and  testified  to  a  knowledge  of  the  services. 
The  following  extract  from  the  opinion  presents  some  questions 
as  to  evidence : 
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"  Mrs.  Johnson  swearing  to  this  knowledge,  shown  to  be  cor- 
rect, and  with  abundant  opportunity  to  know,  and  that  the  best 
of  any  living  person,  was  then  asked  what  proportion  of  John- 
son's time  was  devoted  to  Myers'  business.  To  this  it  was  ob- 
jected that  the  witness  was  incompetent  to  give  an  opinion,  and 
that  it  appeared  that  Johnson  and  Myei-s  were  partners.  The 
objection  was  overruled  and  an  exception  taken.  The  witnees 
answered,  '  one-half  from  1864,  to  the  time  of  Johnson's  death.' 
Tlie  objection  was  not  sound.  The  question  called  for  a  fact 
within  the  witness'  knowledge  and  not  for  an  opinion.  If  a  person 
familiar  with  the  character  of  Myers'  business  had  been  asked 
how  much  of  one  man's  time  it  would  have  taken  to  conduct 
or  transact  it,  that  would  have  called  for  an  opinion,  but  if 
asked  how  much  time  it  did  take,  no  opinion  would  be  sought 
but  a  fact  founded  upon  knowledge.  That  was  the  character 
of  the  question  put  to  Mrs.  Johnson.  A  fact  was  asked  for  of 
which  she  had  some  knowledge  and  which  she  could  answer  to 
the  extent  of  that  knowledge.  How  gravely  inconsistent  it 
Would  be  for  us  to  hold  the  admission  of  this  question  error  is 
apparent  from  our  own  ruling  in  a  much  more  debatable  case. 
{HaUahan  v.  N.  T.,  Z.  E.  <&  Western  li.  R.,  102  JST.  Y.  194, 195.) 
There  the  witness  who  saw  the  passenger  answered,  ^  I  should 
judge '  that  deceased's  elbow  was  not  out  of  the  window  from 
the  position  thzit  ho  held  it  in  the  car.  A  motion  to  strike  out 
the  answer  was  denied  on  the  ground  that  if  the  answer  seemed 
an  opinion,  it  was  in  effect  not  one,  but  at  least  was  admissible 
as  an  opinion  founded  upon  knowledge.  Estimates  of  time  and 
value  thus  founded  are  always  admissible,  and  no  objection  was 
taken  in  this  case  that  Mrs.  Johnson  had  not  suf&cient  knowl- 
edge. She  swore  that  she  had,  the  opportunity  was  certainly 
hers,  and  the  facts  corroborate  and  support  the  truth  of  her 
answer.  Bearing  upon  them  as  we  have  said,  was  a  voluminous 
correspondence  read  in  evidence,  the  details  of  the  defendant's 
own  account  against  Johnson  which  show  a  large  mass  of  busi- 
ness done  by  him  for  Myers  and  his  estate  resulting  in  the 
receipt  and  payment  of  very  considerable  sums  of  money,  and 
the  evidence  of  other  witnesses  as  to  services  rendered,  and  ihe 
value  of  the  same.     The  finding  of  the  referee  upon  the  sub- 
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ject  was  not  unreasonable,  or  outside  of  the  inferences  which 
were  possible  from  the  proof. 

"  An  exception  was  taken  to  a  question  put  to  Jewett,  which 
was  this :  '  Have  you  ever  been  with  Colonel  Johnson  when 
he  was  professedly  in  Captain  Myera'  business  ? '  The  ground 
cf  the  objection  was  that  the  question  called  for  the  declara- 
tions of  Johnson  in  his  own  favor.  *  That  was  not  the  object 
or  effect  of  the  evidence.  The  purpose  was  not  to  prove  by 
Johnson's  statements  that  he  was  at  work  for  Myers,  but  to 
show  that  the  witness  was  acquainted  with  the  kind  of  business 
in  which  Johnson  was  engaged,  and  which  by  other  evidence 
it  was  claimed  to  have  been  shown  was  that  of  Myers,  with  a 
view  to  obtaining  from  the  witness  his  estimate  of  the  value  of 
Johnson^'s  services.  This  is  made  quite  apparent  by  what 
immediately  preceded  the  objection.  Jewett  had  said  that  he 
saw  Johnson  engaged  in  work  which  the  latter  represented  to 
be  that  of  Myers.  A  motion  was  made  to  strike  out  Johnson's 
declarations  in  the  absence  of  Myers,  and  the  motion  was 
granted.  The  referee,  therefore,  certainly  did  not  understand 
the  word  *  professedly '  used  in  the  question  as  calling  for  a 
class  of  evidence  just  held  by  him  to  bo  inadmissible,  and 
must  have  understood  the  inquiry  as  merely  prellmhiary  to  the 
proof  of  value  afterward  given.  It  may  bo  added  that  the 
answer  was  harmless.  It  showed  the  intestate  ostensibly 
engaged  in  services  for  Myers,  but  not  that  he  was  so  engaged 
or  what  the  services  were.  The  referee  quite  certainly  under- 
stood those  facts  were  not  proved  by  Jewett. 

The  plaintiff  was  permitted  to  show  what  the  value  of  the 
services  of  such  a  man  as  Colonel  Johnson  was,  and  to  this 
there  was  an  exception.  It  is  now  argued  that  his  character 
and  ability  had  nothing  to  do  with  the  value  of  the  services. 
We  think  it  had  much.  The  duty  to  be  done  required  the  best 
of  judgment,  a  skill  and  ability  beyond  the  average,  and  was 
largely  of  a  confidential  character.  It  had  no  common  and 
general  market  value.  The  work  was  not  merely  ministerial  or 
a  service  which  anybody  could  render.  The  business  was 
varied  and  complicated  and  in  many  directions  responsible,  and 
the  man  chosen  to  perform  it  by  reason  of  his  capacity  and 
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ability  had  a  right  to  be  paid  upon  the  standard  of  the  capacity 
which  entered  into  the  work  and  formed  the  priucij)al  and 
essential  value  of  the  services." 

William  G.  Tracy  for  appellant 

Charles  A.  Hawley  for  respondents. 

Finch,  J.,  reads  for  affirmance ;  Miller,  Earl  and  Datt- 
FOKTU,  J  J.,  concur  ;  Kuoeb,  Oh.  J.,  Eapallo  and  •  Andrews, 
JJ.,  dissent. 

Judgments  aflinned. 


Anoeline  C.  Johnson  et  al.,  as  Administrators,  etc.,  Eespond- 
ents,  V.  Maria  J.  Myers,  Executrix,  etc.,  Appellant. 

(Argued  Jane  23,  1886  ;  decided  November  28,  1886.) 

The  following  is  the  mem,  of  the  opinion  in  this  action  : 
*'  An  order  was  made  in  this  case  granting  costs  to  the  plain- 
tiffs and  an  additional  allowance.  It  is  resisted  upon  this  ap- 
peal on  the  grounds  that  the  plaintiffs'  demand  was  not  pre- 
sented to  the  executrix  for  payment  before  the  commencement 
of  the  action,  and  that  such  payment  was  not  unreasonably  re- 
sisted or  refused.  Both  questions  turn  upon  disputed  facts  as 
to  which  it  is  the  general  rule  of  this  court  to  follow  the  con- 
clusions of  the  courts  below,  unless  for  some  very  obvious  and 
sufficient  reasons.  {Field  v.  Field,  77  N.  Y.  294.)  The  stat- 
ute  (3  R.  S.  [5ih  ed.]  175,  §§  39,  40)  authorizes  publication 
of  a  notice  to  creditors  '  requiring  all  persons  having  claims 
against  the  deceased,  to  exhibit  the  same  with  the  vouchers 
thereof  to  such  executor  or  administrator,'  etc.,  and  allows  the 
latter  upon  such  presentatioi  to  require  production  of  vouchors 
and  an  affidavit  of  the  claimant.  The  proofs  on  the  part  of 
the  plaintiff  show  that  her  claims  with  the  books  and  vouchers 
on  which  they  rested  were  fully  *  exhibited'  to  the  authorized 
agent  of  the  executrix  before  the  commencement  of  the  action, 
and  were  examined  and  rejected  by  the  assertion  of  counter- 
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claims  snfl^cient  to  extinguish  them  and  all  ultimate  liability 
denied.  This  fact  is  no  further  disputed  than  by  an  affidavit 
of  the  defendant's  attorney  that  no  ^  formal  claim '  was  ever 
made,  though  he  admits '  informal  negotiations  for  a  settlement.' 
But,  while  the  courts  below  were  justified  in  holding  that  the 
plaintiffs'  claim  was  duly  exhibited  and  properly  presented,  the 
examination  we  have  made  of  the  facts  in  controversy  very 
strongly  impresses  us  with  the  conviction  that  the  defense  of 
this  action  was  reasonable  and  proper,  and  while  the  defend- 
ant's estate  was  unsuccessful  in  the  end,  there  was  abundant 
reason  in  the  complicated  nature  of  the  accounts,  in  the  great 
amount  of  business  transacted,  and  in  the  supposed  and  actual 
existence  of  grave  counter-claims,  to  justify  the  defense  actually 
made  and  prevent  us  from  holding  it  to  have  been  unreason- 
able. Judgment  was  demanded  for  more  than  $60,000  with  a 
large  amount  of  interest.  Judgment  was  rendered  for  a  sum 
very  materially  less,  and  still  further  reduced  by  a  deduction 
of  the  General  Term  of  more  than  $10,000.  "We  discover  no 
trace  of  bad  faith  in  the  defense  interposed,  but  much  to  jus- 
tify the  inquiry  and  examination  which  it  compelled. 

"For  this  reason  we  think  costs  should  not  have  been 
awarded,  and  we,  therefore,  reverse  the  order  appealed  from." 

Wm.  6.  Tracy  for  appellant. 

Charles  A.  Ilawley  for  respondents. 

FiNCTi,  J.,  reads  for  affirmance. 
AH  concur. 
Order  affirmed. 


Mabt  Shaw,  as  Administratrix,  etc.,  Bcspondent,  v.  Chables 
L.  Sheldon  et  al..  Appellants. 

(Argued  October  8,  1886  ;  decided  November  23,  1886.) 

This  action  was  brought  to  recover  damages  for  alleged  neg- 
ligence causing  the  death  of  Peter  Shaw,  plaintifiPs  intestate. 


668  MEMORANDA  OP 

The  deceased  was  a  workman  employed  in  defendant's  rolling- 
mill  ;  he  stepped  upon  an  iron  tub  (called  a  "  bosh  ")  in  the 
vicinity  of  the  rollers,  which  were  uncovered,  and  slipped  ofiE, 
one  foot  and  leg  passed  between  the  revolving  coupling  of  the 
rolls,  causing  the  injuries  of  which  he  died. 

The  following  is  the  fnem.  of  opinion : 

"  The  majority  of  the  court  are  of  opinion  that  this  judg- 
ment should  be  reversed  for  the  reason  that  the  facts  established, 
beyond  dispute,  that  the  injured  employe  entered  upon  the 
service,  and  remained  in  it  with  a  full  knowledge  and  appre- 
ciation of  the  risk  and  danger  resulting  from  leaving  the 
couplings  uncovered.  The  fact  was  entirely  obvious,  the  re- 
sultant peril  plain  at  a  glance,  and  the  injured  servant  a  skilled 
workman,  a  foreman  of  the  rollers,  accustomed  to  the  machin- 
ery and  the  service,  and  having  the  capacity  and  ability  to 
fully  appreciate  the  consequences  of  leaving  the  couplings 
uncovered.  Within  the  rule  applicable  to  such  cases,  the  plain- 
tiffs intestate  took  upon  himself  the  risk  of  injury  from  the 
observed  and  obvious  omission. 

"  The  court  are  also  of  opinion  that  the  trial  judge  erred  in 
charging  the  jury  that  if  they  believed  the  evidence  of  the  su- 
perintendent, that  ho  asked  the  deceased  if  he  wanted  the  coup- 
lings covered,  and  the  latter  declined  the  precaution,  it  was  a 
circumstance  for  them  to  consider  upon  the  question  of  the 
assumption  of  consequent  dangers  by  the  deceased.  If  the 
fact  sworn  to  was  true,  it  conclusively  proved  that  the  servant 
took  upon  himself  the  risks  of  the  omission,  and  freed  the  em- 
ployer from  responsibility.  The  jury  should  have  beep  so 
charged.  The  principal  doubt  among  us  on  this  branch  of  the 
case  has  been  whether  the  defendant's  exception  was  sufficient 
to  bring  up  the  question. 

"  The  judgment  should  bo  reversed,  and  a  new  trial  granted, 
costs  to  abide  the  event." 

Richard  C.  Sted  and  CI  D.  Adains  for  appellants. 

Louis  MarsTuM  for  respondent. 

Per  Curiam  mem.  for  reversal. 
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Kapallo,  Andbews,  Miller  and  Earl,  J  J.,  concur ;  KugeBi 
Oil.  J.,  FiNOH  and  Danforth,  JJ.,  dissent. 
Judgment  reversed. 


Samuel  G.  Craig,  as  Administrator,  etc.,  Respondent,  v.  The 
Manhattan  Railway  Company,  Appellant. 

(Argaed  October  13,  1886  ;  decided  November  23,  1886.) 
Edward  S.  liajpaUo  for  appellant. 
Peter  Mitchell  for  respondent. 

'    Agree  to  affirm  ;  no  opinion. 

Andrews,  Miller,  Finch,  and  Danforth,  J  J.,  concur; 
KuGER,  Ch.  J.,  and  Earl,  J.,  do  not  vote ;  Rapallo,  J.,  takes 
no  part. 

Judgment  affirmed. 


Julia  Riley,  as  Administratrix,  etc..  Appellant,  t?.  The  Al-     iis  46il 
BANY  Savings  Bank,  Respondent. 

(Argued  October  13,  1886  ;  decided  November  33, 1886.) 

William  R.  Outhrie  for  appellant. 

Leonard  O.  Tlun  for  respondent. 

Agree  to  affirm. 

Rapallo,  Earl,  Finoh,  and  Danforth,  JJ.,  concur ;  Ruger, 
Oh.  J.,  Andrews  and  Miller,  JJ.,  dissent. 

Order  affirmed,  and  judgment  absolute  against  appellant. 
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Nellie  Card  et  al.,  Executors,  etc.,  Respondents,  v.  The 
Manhattan  Eailway  Company,  Appellant. 

(Submitted  October  14,  1886;  decided^  November  23,  1886.) 

This  was  an  action  to  recover  damages  for  alleged  negligence, 
causing  the  death  of  plaintiffs'  testator. 

The  following  is  the  me?n,  of  opinion  : 

"  The  opinion  recently  delivered  in  the  ease  of  Solomon  v. 
The  Manhattan  Hallway  Company  {note^  ante^  p.  437)  sub- 
stantially covers  all  the  questions  raised  by  this  appeal,  and 
makes  it  our  duty  to  reverse  the  judgment  of  the  courts  below. 
In  both  cases  after  the  gates  were  shut  and  the  intending  pas- 
senger was  excluded  and  the  train  was  in  motion,  the  injured 
party  clung  to  the  moving  cars,  and  was  thereby  killed.  In  the 
one  cajse  the  deceased  had  his  foot  upon  the  car  step  and  was 
obviously  making  a  physical  effort  to  get  upon  the  train  ;  in 
this  case  the  trial  court  deemed  it  debatable  whether  the  de- 
ceased was  endeavoring  to  get  upon  the  car,  or  was  merely 
walking  along  by  the  side  of  the  moving  train  expostulating 
with  the  gate-man.  But  disregarding  all  the  evidence  of  the 
defense  and  taking  as  true  the  plaintiff's  proofs,  two  facts  re- 
main undisputed.  After  the  gate  was  closed,  and  the  train  in 
motion,  the  excluded  passenger  had  hold  of  the  stanchions  of 
the  platform,  clinging  to  them  as  the  train  moved  while  the 
gate-man  was  pushing  him  away.  Three  witnesses  for  the 
plaintiff  saw  the  accident.  The  wife  and  sister  observed  only 
the  gate-man  pushing  the  deceased  at  a  moment  when  they 
are  unable  to  say  whether  the  train  had  started  or  not; 
but  the  tliird  witness,  a  passenger  in  an  adjoining  car,  and 
apparently  wholly  disinterested,  testifies  distinctly  that  after 
the  gate  was  slammed  and  the  train  in  motion  the  dece^ised  was 
holding  on  to  the  iron  standard  supporting  the  roof  of  the  plat- 
form while  the  gate-man  was  trying  to  push  him  away,  and  that 
this  continued  until  the  deceased  disappeared  from  sight.  It  is 
not  material  whether  the  act  of  the  deceased  should  or  should 
not  be  deemed  a  physical  effort  to  get  upon  the  car.  It  was 
an  interference  with  the  moving  train,  obviously  dangerous  and 
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imprudent,  from  which  the  injury  resulted,  and  for  which 
there  was  no  necessity  or  excuse.  The  motion  for  a  nonsuit 
should  have  been  granted.' 

Edtjoard  S.  EapaUo  for  appellant. 

E»  W.  Simmona  and  8.  W.  FuUerton  for  respondents. 

FiNOH,  J.,  reads  mem.  for  reversal  and  new  trial. 
All  concur,  except  Danforth,  J.,  not  voting,  and  Rapallo, 
J.,  taking  no  part. 
Judgment  reversed. 


Peteb  Moller,  jR.,et  al.,  as  Executors,  etc..  Respondents,  v. 
Joseph  W.  Duryee  et  al.,  as  Executors,  etc..  Appellants. 

(Argaed  October  15.  1886  ;  decided  November  28, 1886.) 

Carlisle  Norwood^  Jr,^  for  appellants. 

William  Man  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Peter  Moller^  Jr.,  et  al.,  as  Executors,  etc ,  Respondents,  i?. 
Joseph  W.  Duryee  et  al.,  as  Executors,  etc.,  Appellants. 

(Argued  October  15,  1886 ;  decided  November  23, 1886.) 

Carlisle  Norwood^  Jr.^  for  appellants. 

William  Man  for  respondents. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Order  affirmed. 
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ABBA.HAM  B.  Congee  et  al.,  Appellants,  v.  Saba.h  W.  Duktee, 
Appellant,  Isajlo  0.  Ogden,  Respondent. 

(Argaed  October  15, 1886;  decided  November  23,  1886.) 

Carlisle  Norwood^  Jr.^  for  appellants. 

WiUiam  Man  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concnr. 
Order  affirmed. 


Clarissa  Lammer  et  al.,  Appellants,  v.  Helen  6.  Stoddard, 
as  Executrix,  etc.,  et  al..  Respondents. 

(Argued  October  15,  1886;  decided  November  23,  1886.) 

The  will  of  Joseph  Lammer,  who  died  in  1837,  gave  to  his 
wife  the  sum  of  $3,000  in  trust,  to  be  invested  in  bond  and 
mortgage  and  the  interest  accumulating  thereon  to  be  applied 
to  the  support  and  maintenance  of  three  minor  children  of  the 
testator,  Joseph,  John  and  Clarissa,  during  their  minoritj, 
$1,000  of  the  principal  to  be  paid  to  each  of  the  said  children 
on  their  arrival  at  the  age  of  twenty-one  respectively.  In  case 
of  the  death  of  either  of  said  children  during  minority,  with- 
out issue,  then  its  portion  was  given  to  the  testator's  widow. 
The  testator's  wife  and  his  son  Edward  were  appointed  exec- 
utors and  trustees.  The  $3,000  was  paid  to  the  testator's* 
widow,  who  invested  it  in  a  bond  and  -  mortgage.  On  Febru- 
ary 3,  1836,  the  principal  was  paid,  and  about  that  date  she 
loaned  to  Edward  Lammer  $5,000,  which  was  secured  by  bond 
and  mortgage,  payable  February  1,  1837.  There  was  a  prior 
mortgage  on  the  mortgaged  premises,  which  was  foreclosed  in 
1837 ;  and  on  foreclosure  sale  no  surplus  was  left  to  apply  on 
the  second  mortgage. 

Joseph  Lammer  died  in  1840,  the  widow  in  1870,  and  Ed- 
ward in  1884.     Clarissa  was  appointed  administratrix  of  her 
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mother's  estate,  and  as  such  commenced  this  action  against  the 
executrix  of  the  will  of  Edward  to  enforce  a  trust  as  to  the 
$3,000.  The  trial  court  found  as  matter  of  fact,  upon  evidence 
deemed  by  this  court  sufficient,  after  affirmance  by  the  General 
Term,  to  sustain  the  finding,  that  Edward  paid  $5,000,  the 
amount  of  the  mortga^  to  the  widow  during  her  life-time. 

The  residue  of  the  opinion  is  as  follows : 

"  But  the  statute  of  limitations  furnishes  an  equally  conclu- 
sive defense  to  this  action.  If  it  be  assumed  that  the  trust 
fund  was  loaned  to  Edward  Lammer  with  notice  of  the  trust, 
under  such  circumstances  that  the  trust  within  a  proper  time 
could  have  been  enforced  against  him  or  his  estate,  the  lapse 
of  time  would  still  stand  in  plaintiffs'  pathway.  If  this  were 
an  action  to  recover  the  debt  evidenced  by  the  bond  and  mort- 
gage, it  is  conceded  that  it  would  have  been  barred.  But  the 
action  is  to  establish  and  enforce  a  trust,  and  hence  the  claim 
is  made  that  it  is  riot  barred.  It  is  undoubtedly  generally  true 
that  as  against  a  trustee  of  an  actual,  express,  subsisting  trust, 
the  statute  does  not  begin  to  run  against  the  beneficiary  until 
the  trustee  has  openly,  to  the  knowledge  of  the  beneficiary,  re- 
nounced,  disclaimed  or  repudiated  the  trust.  But  Edward 
Lammer  was  not  the  actual  trustee  of  this  fund,  and  he  never 
acknowledged  a  trust  as  to  the  money  loaned  him.  He  could, 
at  most,  have  been  declared  a  trustee  ex  malefi'Cio  or  by  impli- 
cation or  construction  of  law,  and  in  such  a  case  the  statute 
begins  to  run  from  the  time  the  wrong  was  committed,  by 
which  the  party  became  chargeable  as  trustee  by  implication. 
(  WUmerding  v.  Rus8^  38  Conn.  67 ;  Ashhursfa  Appeal^  60 
Penn.  St.  290 ;  McClane  v.  Shepherd^  21  N.  J.  Eq.  76 ;  Decouche 
V.  Savetier,  3  Johns.  Oh.  190,  216 ;  Kane  v.  JBloodgood,  7  id. 
90  ;  Wa7*d  v.  Smithy  3  Sandf.  Oh.  592  ;  Higgina  v.  Higgina^ 
14  Abb.  N.  0.  13  ;  Clarke  v.  Boormariy  18  Wall.  493 ;  Perry 
on  Trusts,  §  865.) 

"  We,  therefore,  see  no  reason  to  doubt  that  the  judgment 
below  was  right,  and  it  should  be  affirmed,  with  costs." 

jP.  F.  Ji.  Stanton  for  appellants. 

Jesse  Jahvson  for  respondents. 
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Eabl,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


Jennie  E.  Gabdinieb,  as  Administratrix,  etc,  Respondent,  v. 
The  Kew  York  Centbal  and  Hudson  Rites  Railroad 
Company,  Appellant. 

(Argued  October  15, 1886 ;  decided  November  23,  1886.) 

This  action  was  brought  to  recover  damages  for  allied  negli- 
gence causing  the  death  of  John  H.  Ghirdinier,  plaintiff's  intes- 
tate. 

It  was  claimed  by  plaintiff  that  Gardinier  fell  over  the  wing 
wall  of  a  bridge  which  defendant  had  constructed  to  carry  a 
highway  over  its  tracks  near  the  village  of  Fonda,  and  which 
was  not  protected  by  a  railing  or  any  sufficient  guard.  Gardi- 
nier was  found  upon  the  track  below.  The  court  here  hold 
there  was  no  evidence  that  the  deceased  fell  from,  or  was  upon 
the  bridge,  or  that  he  was  seen  on  the  highway  approaching  it. 
The  physician  who  examined  Gardinier  after  he  was  found 
testified  that  the  injury  was  such  as  might  have  been  caused 
by  falling  from  the  abutment  of  the  bridge,  or  from  a  car,  or 
by  a  blow. 

O.  D.  Preacott  for  appellant. 

M,  B,  Fish  for  respondent. 

Danpoeth,  J.,  reads  for  reversal  and  new  trial. 
All  concur. 
Judgment  reversed.  . 


William  E.  Smith,  Respondent,  v.  Thomas  Nelson  et  al.,  Ap- 
pellants. 

(Argued  October  18, 1886;  decided  NoTember  23,  1886.) 
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E,  P.  Johnson  for  appellants. 

Geo.  W.  Weiant  for  respondent. 

Agree  to  aflSrm  ;  no  opinion. 
All  concur. 
Judgment  affinned. 


Alexaitdeb  C.  Morrison,  Respondent,  v.  jAiira  VanBbnthuy- 
8EN  et  al.,  as  Executors,  etc.,  Appellants. 

(Argned  October  10, 1886  ;  decided  November  28,  1886.) 

The  following  is  the  mem.  of  opinion  herein : 
*'  This  appeal  involves  a  question  of  power  to  order  a  com- 
pulsory reference.  The  Special  Term  made  such  order,  but 
the  General  Term  reversed  it,  holding  that  no  power  existed  to 
grant  it.  The  action  was  an  equitable  one.  The  complaint  in 
substance  alleged  that  the  assignor  of  the  plaintiff  became  the 
owner  through  an  execution  sale  of  the  interest  of  one  Thomp- 
son in  the  partnership  property  of  Thompson  &  Horrocks,  and 
so  entitled  to  ascertain  and  recover  that  interest ;  that  upon 
judgments  and  executions  against  the  partnership  property  the 
whole  of  it  was  sold  to  George  Warhurst  at  a  price  very  far 
below  its  actual  value ;  that  the  sacrifice  was  occasioned  by  the 
fraudulent  conduct  of  Warhurst  in  preventing  purchasers  from 
bidding,  by  a  false  representation  of  a  chattel  mortgage  incum- 
brance, and  a  direct  bargain  with  another  judgment  creditor 
not  to  bid ;  that  Warhurst  transferred  the  property  purchased 
to  the  defendants,  Jane  Van  Benthuysen  and  Anna  Horrocks, 
by  a  conveyance  made  without  consideration  and  with  a  fraudu- 
lent intent ;  that  Warhurst  is  dead  and  the  defendant  Nuttall 
is  his  executor,  and  Thompson  went  into  bankruptcy,  and  all 
his  rights  passed  to  the  defendant  Hicks  as  assignee ;  that 
Horrocks  by  a  compromise  arrangement  had  satisfied  all  the 
debts  of  the  firm ;  and  that  Warhurst  and  his  fraudulent  ven- 
dees had  used  some  of  the  propei*ty  purchased,  had  sold  some. 
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and  collected  insurance  money  upon  a  portion  destroyed  by  fire. 
The  relief  asked  is  that  the  sale  to  V^arliiii*st  be  set  aside  ;  that 
his  estate  and  his  fraadulent  vendees  account  for  the  use  of  the 
property  and  its  value  ;  that  the  Warhurst  judgments  be  satis- 
fied out  of  those  assets  and  the  balance  be  paid  to  plaintiff  and 
Thompson's  assignee ;  and  that  a  receiver  be  appointed  to  sell 
the  proi>erty  and  give  to  .the  plaintiff  two-thirds  of  it,  that 
having  been  Thompson's  proportion  of  the  capital.  To  this 
action  Horrocks,  one  member  of  the  firm  and  the  sole  surviv- 
ing partner,  is  not  a  party.  No  accounting  of  the  partnership 
assets  is  asked  for  on  either  side  and  none  can  be  had  in  his 
absence.  It  is  not  for  us  to  conjecture  how  the  plaintiff's  fiction 
can  be  maintained  without  making  Horrocks  a  party.  If  it 
can  be  it  will  be  because  no  partnership  accounting  is  required. 
If  it  cannot  be  the  plaintiff  may  be  obliged  to  amend  his  com- 
plaint and  bring  in  Horrocks  as  a  party,  and  then  for  the  first 
time  such  an  accounting  will  become  possible  and  necessary. 
But  as  the  case  stands  the  only  accounting  requisite  or  sought 
is  to  ascertain  the  value  of  the  property  fraudulently  sold,  the 
value  of  the  use,  and  possibly  the  amount  of  insurance  realized. 
These  are  purely  items  of  damage  and  involve  no  accounting. 
{Camp  V.  IngersoU,  86  N.  Y.  433.)  The  theory  of  the  plain- 
tiff is  that  he  will  be  entitled  to  the  whole  or  two-tliirds  of  such 
aggregate  values.  He  perhaps  may  seek  to  uphold  that  theory 
by  the  contention  that  the  sale  though  void  as  to  plaintiff  is 
good  as  to  Horrocks  who  does  not  repudiate  it  and  so  has  lost 
all  interest  in  the  question,  or  in  the  fruits  of  the  litigation,  or 
upon  some  other  ground  as  yet  undisclosed.  But  whatever  else 
may  be  true  about  the  case  it  seems  entirely  certain  that  there 
can  be  no  receivership  of  the  partnership  assets  and  no  adminis- 
tration and  settlement  of  its  affairs  in  an  action  to  which  the 
sole  surviving  partner  is  not  a  party.  It  follows  that  no  long 
account  was' involved  in  the  action  and  that  the  decision  of  the 
General  Term  was  correct. 

"The  order  appealed  from  should  be  affirmed,  with  costs.' ' 

Nathaniel  C.  Moah  tor  appellant. 
E,  F.  BuUard  for  respondent. 
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Finch,  J.,  reads  mem.  ior  affirmance. 

All  concur. 

Order  affirmed.  , 


William  C.  Hoao,  Eeepondent,  v.  Mary  Kehoe,  Appellant. 

(Submitted  October  19,  1886  ;  decided  November  28»  1886.) 

ElUworth  i6  Potter  for  appellant. 

Edward  C.  Hart  for  respondent^ 

•  Agree  to  affirm  on  opinion  below. 
All  concur. 
Order  affirmed. 


In  the  Matter  of  the  Settlement  of  the  Accounts  of  Dobothy 
A.  Huntington,  Executrix,  etc. 

(Argaed  October  21,  1886  ;  decided  November  28,  1886.) 

William  H.  Smith  for  appellant. 

Oeorge  T.  Parker  for  respondent. 

Agree  to  affirm  on  opinion  below. 
All  concur. 
Order  affirmed. 


Susan  E.  Bbdbll,  Administratrix,  etc.,  Respondent,  v.  Thb 

Long  Island  Citt  Bailboad  Company,  Appellant. 

« 

(Argaed  October  22, 1886  ;  decided  November  28, 1886.) 
Edward  E.  Sprague  for  appellant. 
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George  WaUace  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Joseph  Touno,  Administrator,  etc.,  Respondent,  v.  The  New 
York  Centbal  and  Hudson  Riveb  Railroad  Company, 
Appellant. 

(Argued  October  25,  1886;  decided  November  23,  1886.) 

Frank  Loomia  for  appeUaut. 

Dcmid  P.  Hwys  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


In  the  Matter  of  the  Estate  of  Elias  W.  Cady,  Deceased. 

(Argued  October  26,  1886;  decided  November  28,  1886.) 

The  following  is  the  Tnem,  of  opinion  herein : 
"  We  have  carefully  read  and  considered  the  evidence  in  this 
case  and  find  it  to  be  abundant  to  sustain  the  findings  of  the 
surrogate ;  and  those  findings  conclude  us.  We  agree  in  the 
main  with  the  opinions  pronounced  by  the  surrogate  and  at 
the  General  Term,  and  it  would  be  a  waste  of  labor  to  travel 
over  the  same  grounds  in  the  exposition  of  the  law  applicable 
to  the  facts  of  this  case  in  them  so  fully  and  ably  set  forth. 

'^  The  judgment  should  be  affirmed,  with  costs  against  the 
appellant." 

George  E.  Goodrich  and  H.  V.  Rowland  for  appellant 
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8. 1).  Balliday  for  respondents. 

Eabl,  J.,  reads  mem.  for  affirmance. 
All  concur. 
Judgment  affirmed. 


DoBLisoA  M.  Yan  Alstinb,  as  Executrix,  etc.,  Respondent,  v. 
The  New  Yobk  Centeal  and  Hudson  Eiveb  Railroad 
Company,  Appellant. 

(Argued  October  d6,  1886;  decided  November  23, 1886.) 

C.  D.  PreacoU  for  appellant. 

D.  S.  Morrd  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


In  the  Matter  of  the  Judicial  Settlement  of  the  AcoountB  of 
John  Hohman  et  al.,  Executors,  etc. 

(Argued  October  28, 1886;  decided  Noyember  23, 1886.) 

Richard  W.  Mclncrow  for  appellants. 

F.  J.  Fincke  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


680  MEMORANDA  OF 

James  B.  Lookwood,  as  Sole  Testamentary  Trustee,  etc.,  et  al.. 
Appellants,  v.  William  T.  Brantley,  Administrator,  etc, 
et  al.,  Respondents. 

(Argued  October  29,  1886;  decided  November  23,  1886.) 

The  opinion  in  this  case  is  simply  a  discussion  of  the  testi- 
mony, the  court  coming  to  the  conclusion  that  it  was  sufficient 
to  sustain  the  finding  of  the  court. 

Henry  Cooper  for  appellants. 

Howa/rd  H,  JSayne  for  respondents. 

Danforth,  J.,  reads  for  afl^mance. 
All  concur. 
Judgment  affirmed. 


RoxANNA  C.  Larkins,  Respondent,  v,  Paul  C.  Maxon,  Ad- 
ministrator, etc.,  Appellant. 

Upon  a  reference  under  the  statute  of  a  claim  against  the  estate  of  a  de- 
ceased person,  the  prevailing  partj  is  entitled  to  recover  his  necessary 
disbursements. 

The  provision  of  the  Code  of  Procedure  allowing  such  disbursements  was 
not  repealed  by  the  Repealing  Act  of  1880  (Chap.  245,  Laws  of  1880), 
but  the  right  thereto  is  preserved  by  the  qualifying  section  of  said  act. 
(§  3,  subd.  8.) 

MiUer  v.  MiUer  (82  Hun,  481),  and  Daggett  v.  Mead  (11  Abb.  N.  C.  116),  dis- 
approved. 

(Argued  October  29,  1886;  decided  November  23, 1886.) 

This  was  a  reference  undea*  the  statute  of  a  disputed  claim 
against  an  estate. 

The  following  is  an  extract  from  the  opinion : 
"  From  the  judgment  entered  on  the  report  of  the  referee  the 
General  Term  struck  out  the  disbursements  taxed  and  allowed, 
upon  the  ground  that  section  317  of  the  old  Code  of  Pro- 
cedure, which  provided  for  their  taxation,  was  repealed  by  the 
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Repealing  Act  of  1880,  and  the  right  was  not  preserved  by  sub- 
division 8  of  section  3  of  that  act.  Upon  the  construction  of 
that  saving  clause  there  has  been  a  difference  of  opinion  in  the 
Supreme  Court  In  MiUer  v.  MiUer  (32  Hun,  481)  and  Dag- 
gett V.  Mead  (11  Abb.  N.  C.  116),  the  saving  clause  was  held 
to  prevent  the  destruction  only  of  the  right  to  such  disburse- 
ments as  were  provided  for  in  the  Revised  Statutes,  and  there 
being  none  such  in  a  case  like  the  present  there  was  nothing 
saved.  To  the  contrary  are  KriU  v.  Brownsll  (40  Hun,  72), 
Sutton  v.  Newton  (15  Abb.  N-  C.  452),  EaU  v.  Edmunds 
(67  How.  Pr.  202),  and  Overheiser  v.  Morehouse  (16  Abb.  N. 
C.  208).  We  think  these  last  cited  cases  established  the  true 
construction  of  the  subdivision  referred  tOj  and  that  it  was  in- 
tended, and  did  preserve  the  right  to  disbursements  given  by  the 
former  Code  upon  the  reference  of  a  claim  against  a  decedent. 
"  The  order  of  the  General  Term  striking  out  disbursements 
should  be  reversed,  and  the  judgment  as  entered  at  Special 
Term  be  affirmed,  with  costs  of  the  appeal  to  this  court." 

Eton  H.  Brown  for  appellant. 

W.  B.  Oilman  for  respondent. 

Per  Curiam,  msm.  for  reversal  of  order  of  General  Term, 
and  for  affirmance  of  judgment  as  entei*ed  at  Special  Term. 
All  concur. 
Judgment  accordingly. 


Betset  Squires,  Appellant,  v.  Coleman  Robinson,  as  Execu- 
tor, etc.,  Respondent. 

(Subqiitted  October  29,  1886;  decided  November  23,  1886.) 

W.  Farrington  for  appellant. 

Ambrose  Ryder  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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The  Peoplb  of  the  State  of  New  Yobk,  Appellant, «.  Wil- 
liam 0.  MooBB,  Respondent. 

(Argued  March  17,  188^;  decided  November  23,  18860 

John  Van  Voorhis  for  motion. 

W.  H,  Adams  opposed. 

Motion  to  dismiss  appeal  granted  ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


AjfKA  M.  HoLooMBE,  as  Execntrix,  etc.,  Appellant,  v.  £nee- 
LAND  J.  MuNSON^  ct  al.,  Respondents. 

(Argued  October  25,  1886;  decided  November  80, 1886.) 

This  case  is  not  reported  for  the  reason  that  a  majoril^  of 
the  court  did  not  concur  in  the  opinion. 

James  Lansing  for  appellant. 

Esek  Cowen  for  respoudeut. 

BuGBB,  Ch.  J.,  reads  for  affirmance ;  Miller  and  B^noh, 
J  J.,  concur ;  Rapallo,  J.,  concurs  in  result ;  Eabl  and  Dan- 
forth,  JJ.,  dissent,  and  Andrews,  J.,  does  not  vote. 

Judgment  affirmed. 


Leopold  Wise  et  al.,  Appellants,  v.  Andrew  W.  Morgan, 

Respondent. 

(Argued  October  25, 1886 ;  dedded  December  7,  1886.) 

Baphckd  J.  Moses^  Jr.^  for  appellant. 
P.  H.  Vernon  for  respondent. 
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Agree  to  affirm  ;  no  opinion. 
AH  concar. 
Jadgment  affirmed. 


Stephen  Brown,  Executor,  etc.,   Respondent,  v.  George  M. 
Okippen,  Appellant. 

(Argued  November  32, 1886 ;  decided  December  7,  1886.) 

Z.  -5.  I^ike  and  Jh/m  H.  Putnam  for  appellant. 

Lyman  H.  Northrup  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Ohables  Schwartz  et  al.,  Appellants,  v,  William  K.  Soutter    ne  ju^ 
et  al.,  Respondents.  ly^  49 

(Argued  November  28,  1886 ;  decided  December  7,  1886.) 

This  was  an  appeal  from  an  order  of  General  Term  reversing 
an  order  of  Special  Term,  which  denied  a  motion  to  vacate  an 
attachment  and  vacating  the  same. 

The  defendants  were  the  general  partners  in  a  limited  part- 
nership. On  September  28,  1885,  they  made  a  general  assign- 
ment for  the  benefit  of  creditors,  which  contained  preferences. 
On  October  1,  1885,  they  executed  another  assignment  to  the 
same  assignee  without  preference.  On  December  30, 1885,  the 
attachment  herein  was  issued.  The  motion  to  vacate  was  de- 
nied On  the  ground  ^^  that  the  first  assignment  was  good  as  be- 
tween the  parties,  but  void  as  to  creditors,  and  that  nothing 
passed  by  the  new  instrument." 

The  following  is  the  mem.  of  opinion : 

"Under  the  provisions  of  the  Revised  Statutes  (1  R.  S.  766, 
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§§  20,  2t),  the  assignment  of  September  28,  1885,  was  void  for 
the  reason  that  it  contained  preferences.  The  assignmeut  of 
October  1,  1885,  was,  therefore,  valid.  Upon  this  groimd  the 
order  of  the  General  Term  should  be  affirmed." 

Eugene  Smith  for  appellants. 

Delos  McCurdy  for  respondents. 

Per  Curiam  mera.  for  affirmance. 
All  concur. 
Order  affirmed. 


108        684|    The  Feoplb,  ex  rel.  Maby  E.  Bbush  et  al.,  BespoDdentSy  v. 
1*^^        ^1  John  R.  Bbown,  Appellant. 

On  appeal  to  the  General  Term  from  an  order  of  Special  Term  diamininfp 
a  writ  of  habeas  carpus,  requiring  defendant  to  produce  F.,  an  infant,  the 
order  was  reTersed  and  proceedings  remitted  to  the  Special  Term  for  a 
new  hearing.  On  each  hearing  an  order  was  made  remanding  F.  to  the 
castody  of  the  relators.  A  motion  was  thereupon  made  to  set  aside  such 
order  on  the  ground  that  the  Special  Term  had  no  jurisdiction  to  make 
it,  which  motion  was  denied.  HM^  that  the  order  thereon  was  not 
reviewable  here  ;  that  conceding  the  order  sought  to  be  set  aside  was 
without  jurisdiction,  it  was  within  the  discretion  of  the  court  either  to 
set  it  aside,  or  to  leave  the  defendant  to  set  up  the  invalidity  of  the  order 
when  an  attempt  should  be  made  to  enforce  it. 

(Argued  November  28,  1886  ;  decided  December  7,  1886.) 

This  was  an  appeal  from  an  order  of  Gbneral  Term  which 
denied  a  motion,  on  the  part  of  defendant,  to  set  aside  a  former 
order  herein.  The  proceeding  was  by  habeas  carpus  to  obtain 
possession  and  control  of  the  person  of  Francis  C.  Brown,  an 
infant.  On  the  hearing  on  return  to  the  writ,  the  Special 
Term  dismissed  the  writ  and  remanded  the  infant  to  the  ens- 
tody  of  the  defendant.  On  appeal  the  General  Term  reversed 
the  order  and  remitted  the  proceedings  to  the  Special  Term  for 
a  rehearing.  (Reported  35  Hun,  324.)  On  the  rehearing  no 
one  appeared  for  defendant,  and  an  order  was  made  remanding 
the  infant  to  the  custody  of  the  relators.     Thereupon  a  motion 
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was  made  to  set  aside  that  order  on  the  ground  that  the  court 
had  no  jurisdiction  to  make  it. 

The  following  is  the  inem.  of  opinion  : 

"  This  appeal  is  brought  upon  the  theory  that  the  General 
Term,  on  reversing  the  order  at  Special  Term  dismissing  the 
writ  of  habeas  corpus^  had  no  jurisdiction  or  power  to  direct 
a  new  hearing  on  the  writ  at  Special  Term,  and  that  conse- 
quently the  order  made  at  Special  Term  on  the  rehearing, 
remanding  the  infant  Francis  C.  Brown  to  the  custody  of  the 
relators,  was  without  jurisdiction  and  void. 

"  On  that  ground  the  appellant  moved  at  Special  Term  to 
set  aside  the  last-mentioned  order,  and  his  motion  having  been 
denied  and  the  denial  affirmed  at  General  Term,  he  now 
appeals  to  this  court. 

"  We  are  of  opinion  that  the  appeal  cannot  be  entertained. 
Even  if  it  should  be  assumed  that  the  order  which  the  appellant 
sought  by  the  motion  to  set  aside  was  made  without  jurisdic- 
tion and  was  void,  the  appellant  would  not  have  an  absolute 
right  to  demand  that  it  be  set  aside  on  motion.  It  was  within 
the  discretion  of  the  court  below  whether  to  grant  that  relief, 
or  to  leave  the  appellant  to  set  up  the  invalidity  of  the  order 
whenever  an  attempt  should  be  made  to  enforce  it  against  him, 
or  to  obtain  any  benefit  thereunder.  No  appeal,  therefore, 
lies  to  this  court  from  a  refusal  by  the  court  below  to  set  aside 
such  an  order  on  motion.  This  precise  point  was  decided  in  the 
case  of  Foote  v.  Lathrop  (41  N.  Y.  358),  and  hajs  been  affirmed 
in  several  subsequent  cases. 

*'The  appellant  was  constrained  to  base  his  motion,  as  he 
did,  on  the  ground  that  the  orders  were  absolutely  void, 
because  if  they  were  not  void,  but  simply  erroneous,  his 
remedy  was  by  appeal  and  not  by  motion  to  set  aside. 

"  The  appeal  should  be  dismissed,  with  costs." 

E,  H.  Benn  for  appellant. 

John  A,  Deady  for  respondents. 

Eapallo,  J.,  reads  mem.  for  dismissal  of  appeal. 
Ail  concur. 
Appeal  dismissed- 
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Bbidget  Coopeb,  as  AdminifltratriXy  etc.,  Bespondent,  v.  The 
Central  Stock  Yajbid  and  Traksit  Company,  Appellant. 

(Argued  November  24, 1886;  decided  December  17,  1886.) 

Ira  J).  Warre7h  for  appellant. 

Mark  Ash  for  respondent. 

Agi'ee  to  affirm  ;  no  opinion. 
All  concur. 
[    Judgment  affirmed. 


Ida  Mat  Mobsb,  as  Administratrix,  etc.,  Appellant,  v.  The 
New  York  Central  and  Hudson  River  Railroad  Com- 
pany, Respondent. 

(Argued  December  1,  1886;  decided  December  17,  1886.) 

Zmiis  Marshall  for  appellant. 

jp!  H.  Hiscock  for  respondent. 

Agree  to  affirm,  and  for  judgment  absolute  against  plaintiff 
on  stipulation. 

All  concur,  except  Ruobr,  Clu  J.,  not  voting;  no  opinion. 
Order  affirmed  and  judgment  accordingly. 


Sarah  MoCallxjm,  as  Administratrix,  etc..  Respondent,  %>.  The 
Long  Island  Railroad  Company,  Appellant. 

(Argued  December  1,  1886;  decided  December  17, 1886.) 

WUliam  J.  Kelly  for  appellant 

Peter  Mitchell  for  respondent. 
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Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Fbanois  E.  Johnson,  as  Administrator,  etc.,  Respondent,  v.    j^ 

Andbos  B.  Stone  et  al..  Appellants.  Case  i" 


(Argued  December  1, 1886  ;  decided  December  17, 1886.) 

John  S.  J)(xvenpart  for  appellants. 

Francis  C.  Reed  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Dbnnis  Sullivan,  as  Administrator,  etc.,  Bespondent,  v,  Thb 
Buffalo  Gbape  Sugab  Company,  Appellant. 

(Submitted  December  6,  1886;  decided  December  17, 1886.) 

Rogers^  Locke  <&  MUbtim  for  appellant. 

J.  H.  dk  C.  W.  Stevens  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


JosBPH  T.  Watson,  as  Administrator,  etc..  Respondent,  v.  The 
Bbookltn  CrrY  Bailboad  Company,  Appellant. 

(Argued  December  6, 1886;  decided  December  17.  1886.) 

SommeL  D.  Morris  for  appellant. 
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John  Henry  Hull  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Bbnjamin  Weight,  as  Eeceiver,  Appellant,  v.  Mabt  A.  Nos- 
TRAND,  Impleaded,  etc.,  Bespondent. 

(Argued  December  7, 1886  ;  decided  December  17,  1886.) 

Erwm  J.  Spink  for  appellant. 

Edward  P.  Wilder  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 


I       In  the  Matter  of  the  Final  Accounting  of  Joseph  B.  Spsncer, 
Testamentary  Trustee,  etc.,  Appellant. 

(Argaed  December  7,  1886;  decided  December  17,  1886.) 

Nathaniel  C  MoaJc  for  appellant. 

William  R.  Woodin  for  respondents. 

Agree  to  affirm  ;  no  opinion. 
Judgment  affirmed. 


Lizzie  H.  Clark,  Respondent,  v.  Marvin  H.  Clark,  Appel- 
lant. 

(Argued  December  7, 1886;  decided  December  17,  1886.) 

Edward  P.  Wilder  for  appellant. 
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Abram  Wa&eman  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


In  the  Matter  of  the  Application  of  the  New  York,  Lake 
Erie  and  Western  Railroad  Company,  Appellant,  to 
Acquire  Lands  of  Eben  C.  Spragub  et  al.,  Respondents. 

(Sabmitted  December  7,  1886;  decided  December  17,  1886.) 

Speneer  Clinton  for  appellant. 

Andey  Wilcox  for  respondents. 

Agree  to  afSrm ;  no  opinion. 
All  concur. 
Order  affirmed. 


John  R.  Hikz,  as  Administrator,  etc.,  Respondent,  v.  John  H, 
Starin,  Appellant. 

(Argued  December  7, 1886;  decided  December  17, 1886.) 

John  A.  Deady  for  appellant. 

Martin  J.  Keogh  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur.  ^- 

Appeal  dismissed.  "^ 
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hENjAMinf   FiTOH,  Respondent,  v.  Pai-bick    MoMahon,  Ap- 
pellant. 

(Argued  December  7,  1886;  decided  December  17. 1886.) 

This  was  an  appeal  from  an  order  of  General  Term  affirming 
an  order  of  Special  Term  which  denied  a  motion  to  vacate 
an  order  of  arrest. 

The  following  is  the  mem.  of  opinion : 

"  The  ground  of  arrest,  as  stated  in  the  order,  is  that  speci- 
fied in  subdivision  1  of  section  550  of  the  Code  of  Civil 
Procedure.  The  affidavits  tended  to  establish  that  the  goods 
purchased  by  the  defendant  from  Benjamain  Fitch  &  Co.  were 
obtained  by  fraud.  The  affidavit  of  Fitch  shows  that  between 
the  1st  of  September  and  the  21st  of  October,  1885,  his  firm 
sold  to  the  defendant  goods  and  merchandise  of  the  value  and 
kind  alleged  in  the  first  cause  of  action  set  out  in  the  com- 
plaint, upon  his  representation  that  he  was  doing  a  good  busi- 
ness, wliicli  the  affiant  alleges  was  untrue,  '  wliich  appears  by 
the  affidavits  annexed,'  and  to  which  he  refers.  It  appears  by 
reference  to  their  affidavit  that  on  the  13th  of  November, 
1885,  twenty-three  days  after  the  last  sale  by  Fitch  &  Co  ,  the 
defendant  made  a  general  assignment  to  one  of  his  sons,  with 
a  fraudulent  preference  in  favor  of  a  son  residing  in  Etigland, 
of  $4,220,  and  that  his  assets  at  the  time  of  his  assignment 
were  $7,212.25,  and  his  liabilities  about  $14,308.17. 

"  It  is  a  reasonable  inference  from  these  facts  that  the  de- 
fendant's representations  to  Fitch  &  Co.  that  he  was  doing  a 
good  business,  upon  the  faith  of  which  Fitch  &  Co.  sold  the 
goods,  were  false. 

"  The  fraud  in  the  purchase  of  the  goods  justified  the  fur- 
ther inference  that  the  inability  of  the  sheriff  to  find  the  goods 
and  take  them  on  the  requisition  was,  in  consequence  of  a 
fraudulent  disposition  or  concealment  of  the  goods  by  the 
defendant,  in  pursuance  of  his  original  fraud,  with  intent  that 
they  should  not  be  taken,  and  to  deprive  the  true  owner  of 
the  benefit  thereof.     {Barnett  v.  Selling,  70  N.  Y.  492.) 

"  The  affidavits  presented  a  case  justifying  the  judge  grant- 
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ing  the  order  in  deciding  that  a  caase  of  arrest  under  subdi- 
vision 1,  section  550,  was  made. out.  The  evidence  presented  to 
the  judge  was  not  as  full  and  satisfactory  as  might  be  desired ; 
but  there  was  enough  to  confer  jurisdiction  to  grant  the  order. 
We  assent  to  the  contention  of  the  defendant's  attorney 
that  the  allegation  in  the  complaint,  that  the  defendant 
'  wrongfully  took '  the  chattels  for  which  the  action  was 
brought  did  not  necessarily  imply  a  fraudulent  taking,  and 
that  the  right  to  arrest  depended  upon  an  extrinsic  fact  to  be 
shown.  But  we  think  the  requisite  extrinsic  fact  was  shown, 
or  at  least  there  was  evidence  tending  to  show  it,  which  gave 
the  judge  jurisdiction. 

"  The  order  should  be  affirmed." 

William  J.  Oaynor  for  appellant, 

Abram  Kling  for  respondent. 

Per  Curiam  opinion  for  affirmance. 
All  concur. 
Order  affirmed. 


Alexander  S.  Turner,  Appellant,  v.  William  W.  Weston 
et  al.,  Respondents. 

(Argued  December  7, 1886;  decided  December  17;  1886.) 

JioswM  JS.  Mo88  for  appellant. 

D.  H.  BoUea  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 
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Jacob  Haag  et  al.,  Respondents,  v.  Chablbs  Hillkkeiejk, 

Appellant. 

(Submitted  December  7, 1986;  dedded  December  17, 1886.) 

Ba/r  Hetty  Wilson  &  Hay  den  for  appellant. 

Joseph  8.  Wood  for  respondents. 

Agree  to  affirm ;  no  opinion. 
J    All  conenr. 
Order  affirmed. 
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ABATEMENT  AND  REVIVAL. 

1.  The  caase  of  action  given  by  the 
General  Manufacturing  Act  (§  15, 
chap.  40,  Laws  of  1848),  to  a  cred- 
itor of  a  corporation  organized 
nnder  it,  against  a  trustee  thereof 
who  has  joined  in  makiog  a  false 
annual  report,  dies  with  the  cred- 
itor. The  provisions  of  the  Revised 
Statutes  (2  R.  S.  448,  §  l),modify- 
iug  the  common-law  rule  in  regard 
to  the  survivability  of  actions  ex 
delicto^  affect  only  injuries  to  prop- 
erty rights,  and  as  the  said  cause  of 
action  does  not  affect  or  concern  any 
property  right  or  interest  as  the 
subject  of  the  injury,  the  common- 
law  rule  applies,  and  the  action 
abates  upon  the  death  of  either 
party.    Brackett  v.  ChrUtoold.     425 

2.  A  cause  of  action  for  a  conspiracy 
to  cheat  and  defraud  does  affect 
property  rights  and  so  survives.  Id. 


ACCOUNTINQ 

The  will  of  J.  authorized  his  execu- 
tors to  continue  his  business  for 
such  time  after  his  death  as  they 
should  think  advantageous  to  the 
estate,  and  directed  as  to  the  dis- 
tribution of  the  profits.  His  resid- 
uary estate  he  gave  to  his  execu- 
tors in  trust  to  collect  rents  and 
interest,  and'  after  paying  there- 
from necessary  expenses  and 
charges,  to  pay  the  "  residue  and 
net  proceeds "  to  certain  cestuis 
que  triut,  during  their  lives.  Upon 
settlement  of  the  accounts  of  the 
executors,  held,  that  losses  by  bad 
debts,  and  the  cost  of  personal 
property  purchased  to  replace  simi- 


lar articles,  worn  out  or  used  up  in 
conducting  the  business  by  the 
executors;  also  expenditures  for 
ordinary  repairs  on  the  real  es- 
tate used  therefor,  were  properly 
charged  against  and  deducted  from 
the  income  payable  to  the  life- 
tenants;  that  the  language  of  the 
will  authorized  the  deduction  of 
all  losses  and  expenses  necessarily 
incurred  in  managing  the  estate 
and  conducting  the  business,  in- 
cluding ordinary  expenses  for  re- 
pairs or  improvements,  and  it  was 
not  necessary  that  tlxe  specific 
items  so  to  be  deducted  should  be 
stated  in  the  will.  In  re  Jones,  621 


ADMISSIONS     AND     DECLARA- 
TIONS. 

1.  It  seems  that  when  upon  a  criminal 
trial  there  is,  in  addition  to  a  con- 
fession  of  the  defendant,  proof  of 
circumstances  which,  although 
they  may  have  an  innocent  con- 
struction, are  calculated  to  suggest 
the  commission  of  the  crime,  and 
for  the  explanation  of  which  the 
confession  furnishes  the  key,  there 
is  sufficient  "  additional  proof 
that  the  crime  charged  has  been 
committed  "  to  warrant  a  convic- 
tion, within  the  meaning  of  the 
provision  of  the  Code  of  Criminal 
Procedure  (%  895)  requiring  such 
proof.     People  v.  Jaehne,  182 

2.  A  confession  under  said  provision 
is  competent  proof  both  of  the 
criminal  agency  of  the  defendant 
and  of  the  body  of  the  crime,  but 
insufficient  as  to  the  latter  to  war- 
rant a  conviction  without  corrobo. 
ration.  Id, 
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8.  Where  it  lias  been  made  to  appear 
before  a  coroner's  inquest  tbat  a 
death  has  been  caused  by  criminal 
means,  the  situation  of  a  person 
accused  of  and  under  arrest  for 
the  crime,  wlio  is  examined  before 
the  coroner  and  his  jury,  is  similar 
to  that  he  would  occupy  if  before 
an  examininfSf  magistrate,  and  he 
is  to  be  treated  in  the  same  man- 
ner;  his  examination,  therefore, 
if  not  taken  in  conformity  with 
the  statute  (Code  of  Crim.  Pro., 
§^  188,  196,  198),  cannot  be  used 
against  him  on  trial  for  the  offense. 
People  V.  Mandon,  211 

4.  On  the  trial  of  an  indictment  for 
murder  it  appeared  tliat  the  pris- 
oner, who  was  an  ignorant  Italian 
laborer,  unfamiliar  with  the  Eng- 
lish language,  was  arrested,  with- 
out warrant,  as  tlie  suspected 
murderer,  and  while  under  arrest 
was  taken  by  the  officer  having 
him  in  charge  before  a  coroner's 
inquest,  and  after  proof  had  been 
given  of  the  homicide,  was  exam- 
ined, on  oath,  by^he  district  attor- 
ney and  the  coroner  as  to  circum- 
stances tending  to  connect  him  with 
the  crime.  It  did  not  appear  that 
he  was  informed  that  he  was  not 
bound  to  answer  questions  tending 
to  criminate  himself.  The  prosecu- 
tion was  permitted  to  prove,  under 
objections  and  exceptions,  the 
statements  so  made  by  the  pris- 
oner. Held  error;  and  that  the  evi- 
dence was  not  rendered  competent 
by  the  provision  of  the  Code  of 
Criminal  Procedure  (§395)  specify 
ing  the  cases  where  the  confession 
of  a  defendant  in  a  criminal  action 
may  be  given  in  evidence  against 
him.  Id. 

5.  Jt  seems  that  where  a  coroner's  in- 
quest is  held  before  it  is  ascertained 
that  a  crime  has  been  committed, 
or  before  any  person  has  been 
arrested  charged  with  the  crime, 
and  a  witness  is  called  and  sworn, 
his  testimony,  should  he  afterward 
be  charged  with  the  crime,  may 
be  used  against  him  on  his  trial, 
although  at  the  time  of  his  exam- 
ination he  was  aware  that  it  was 
suspected  a  crime  had  been  com- 
mitted, and  that  he  was  the  crim- 
inal. Id. 


6.  Upon  trial  of  an  indictment  f'«r 
larceny,  it  appeared  that  while  offi- 
cere  were  making  a  search  of  de- 
fendant's house  for  the  stolen  prop- 
erty, on&of  them  said  to  her  that 
she  might  as  well  own  up,  a«  they 
had  proof  sufficient  to  convict  her. 
and  that  she  might  consider  her- 
self under  arrest.  Thereafter  she 
made  certain  statementa,  wiiich 
were  proved  under  objection  and 
exception.  Held,  that  conceding 
the  statements  so  made  would  Im» 
regarded  as  confessions,  evidence 
thereof  was  competent  under  the 
Code  of  Criminal  Procedure  (§  395); 
it  could  not  be  considered  that  the 
statement  of  the  officer  wa.s  a 
threat  or  that  the  declarations  of 
defendant  were  induced  by  fear. 
People  V.  McCnllam,  587 

7.  A  confession  of  a  defendant  in  a 
criminal  action  voluntarily  made 
is  competent  evidence  against  him, 
although  made  when  he  was  under 
arrest.  (Code  of  Crim.  Pro.,  §  395.) 
People  V.  Druse.  055 


ADVERSE  POSSESSION. 

1.  The  occupation  of  a  portion  of  a 
highway  by  an  individual  is  a  mere 
obstruction  and  nuisance  for  which 
no  lapse  of  time  will  enable  him 
to  prescribe,  and  no  acquiesoenoe 
on  the  part  of  the  highway  officials 
of  the  town  will  deprive  the  pub- 
lic of  the  right  to  use  the  whole 
highway,  or  in  any  degree  lessen 
the  duty  of  such  officials  to  re- 
move the  obstruction  when  that 
removal  is  necessary.  Driggs  v. 
PhUHps.  77 

3.  Accordingly  held^  that  continnoas 
occupation  for  a  period  of  twenty 
years  of  a  portion  of  a  highway  did 
not  give  the  occupant  title,  and 
would  not  sustain  an  action  of  tres- 
pass against  the  supervisor  and 
highway  commissioners  of  the 
town  for  entering  upon  and  re- 
moving a  building  from  the  por- 
tion of  the  highway  so  occupied. 

Id. 

As  to  what  is  sufficient  adverse 

possession    to    authorize  a   part^   to 
claim  award  for  land  taken  for 


INDEX. 


695 


impr&temenU  in    the   city  of  New 
York. 
See  Paige  v.  Waring.  (Mem.)   636 

ALIMONY. 

The  power  of  the  coart  to  make 
f  an  allowaoce  to  the  wife  for  coun- 
sel fees  and  expenses,  in  an  action 
for  divorce,  is  limited  to  such 
sums  as  may  be  necessarj  to  ena- 
ble her  to  carrj  on  or  defend  the 
action.  If,  where  she  is  defendant, 
she  has  succeeded  in  making  her 
defense  from  her  own  resources, 
or  upon  her  own  credit,  she  may 
not,  before  judgment  and  while 
the  action  is  pending,  have  an 
order  compelling  her  iiusband  to 
pay  such  expenses.  BeadUston  v. 
BeadUHon,  402 

APPEAL. 

1.  The  harden  of  showing  error  in 
the  coaclnsions  of  a  referee  is  upon 
the  appellant,  and  this  court  will 
not,  for  the  purpose  of  reversinc^ 
a  judgment  entered  upon  a  ref- 
eree's report,  look  into  the  evi- 
dence to  supply  a  fact  not  found  ; 
it  IS  only  for  tiie  purpose  of  sus- 
taining^ a  jud^nif^nt  that  it  may  do 
this.  Eq.  G  O.  F.  Co.  v.  Hersee.  25 

3.  In  an  action  to  set  aside  a  convey 
anco  of  land  as  fraudulent  as 
against  the  creditors  of  the  grantor, 
it  appeared  that  the  grantee  paid 
full  value.  The  principal  circum- 
stance upon  which  the  allegation 
of  fraudulent  intent  was  based 
was  the  execution  by  the  grantor 
on  the  same  day,  but  after  the 
transfer  of  the  land,  of  a  chattel 
mortgage  to  his  wife  covering  his 
remaining  property.  This  fact 
the  court  allowed  to  be  proved  by 
oral  evidence  of  the  grantor,  as 
a  witness  for  the  plaintifT;  on 
cross-examination  of  the  witnes^s, 
defendants  offered  to  show  the  cir- 
cumstances under  which  the  mort- 
gage was  given,  and  what  was  done 
with  it.  This  was  objected  to  by 
plaintiff  and  excluded.  Held  error; 
and  that,  as  defendant  may  have 
bf^en  injured  thereby,  it  required 
a  reversal  of  the  judgment.  Nu- 
gent V.  Jacobe.  125 


8.  An  appeal  to  this  court  from  a  j udg- 
mentof  General  Term,  affirming  a 
decree  of  the  surrogate  admitting 
a  will  to  probate,  does  not  bring  up 
for  review  a  question  of  fact  de- 
pending upon  conflicting  evidence; 
it  is  for  it  only  to  determine 
whether  there  is  any  evidence  upon 
which  the  decision  below  might 
fairly  and  reasonably  stand,  l^i^ 
lett  V.  Elmer.  156 

4.  The  power  of  the  court  in  this  re- 
spect was  not  enlarged  by  the 
amendment  of  1883  (Chap.  229. 
Laws  of  1883),  to  the  provision 
of  the  Code  of  Civil  Procedure 
(subd.  1,  §  3347),  limiting  the  effect 
of  certain  chapters  of  the  Code, 
including  that  in  reference  to  sur- 
rogates (Chap.  18),  to  actions  or 
special  proceedings  commenced  on 
or  after  September  1,1880.  The 
amendment  only  regulates  such  ap- 
peals as  by  existing  laws  were  per- 
mitted. Id. 

5.  By  the  Code  (§  2545),  the  practice 
upon  a  trial  by  a  Surrogate's 
Court  of  a  question  of  fact,  and  the 
preparation  of  papers  on  which  an 
appeal  shall  be  heard,  are  assimi- 
lated to  the  proceedings  oq  and 
after  trial  of  an  action  by  the 
court,  and  for  this  purpose  the 
surrogate's  decree  is  regarded  as 
a  judgment  in  an  action.  Id, 

6.  The  provisions  of  the  Code  in  ref- 
erence to  this  subject  are  appli- 
cable  to  the  Court  of  Appeals  as 
well  as  to  the  Supreme  Court,  and 
these  provisions  defining  and  lim- 
iting the  questions  which  may  be 
brought  up  for  review  bv  the  for- 
mer court  (g§  1337, 1338),  are  ap- 
plicable to  an  appeal  frohi  the 
determination  of  the  General  Term, 
on  appeal  to  it  from  a  surrogate's 
decree,  upon  the  trial  by  him  of 
an  issue  of  fact.  Id. 

7.  While  an  order  of  the  Supreme 
Court,  quashing  a  common-law 
certiorari,  made  in  the  exercise  of 
its  discretion  by  the  court,  on 
the  ground  that  the  proceedings 
brought  up  by  the  writ  ought  not 
to  be  thus  reviewed,  is  not  appeala- 
ble to  this  court,  when  it  adjudi- 
cates   upon   the    proceeding,  and 
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determines  that  the  allegations  of 
error  are  not  sastained,  it  is.  re- 
viewable bere.  People^  exrel.  v. 
Com*r8  Dept.  F.  and  Bldgs.        870 

8.  Under  the  Code  of  Civil  Pro- 
cedure (g  2589)  an  ansuccessful  con- 
testant of  the  probate  of  a  will  on  ap- 
peal mhj  not  be  allowed  costs;  costs 
on  appeal  may  only  be  awarded  to 
the  successful  party.  In  re  Wil- 
son, 374 

9.  The  provision  of  the  act  of  1886 
(Chap.  418,  Laws  of  1886)  amenda- 
tory  of  the  Code  of  Civil  Prooed- 
nre,  which  declares  that  the  City 
Court  of  New  York  (formerly  the 
Marine  Court)  shall  be  deemed  a 
superior  city  court  within  the 
meaning  of  the  provision  of  the 
Code  of  Civil  Procedure  (§  190) 
providing  for  appeals  to  this  court, 
and  which  thus  authorizes  appeals 
direct  to  this  court  from  judgments 
of  the  General  Term  of  said  court, 
is  violative  of  the  provision  of  the 
State  Constitution  (§  12,  Art.  6) 
which  declares  that  the  Court  of 
Common  Pleas  of  the  city  and 
county  of  New  York  shall  be  con<> 
tinned  with  the  powers  and  iuris- 
diction  it  had  at  the  time  of  the 
adoption  of  the  judiciary  article  of 
the  Constitution;  as  said  act  takes 
away  from  the  Court  of  Common 
Pleas  the  power  to  review  the  de- 
cisions of  the  Marine  Court,  which 
it  had  at  the  time  of  the  adoption 
of  the  judiciary  article  of  the  Con- 
slitution.  Hulkoff  v.  Demorest,  877 

10.  Power  to  pass  said  act  was  not 
given  to  the  legislature  by  the  pro- 
vision of  said  judiciary  article 
(Art.  6,  §  22),  which  gives  it  power 
to  ''authorize  the  judgments,  de- 
crees and  decisions  of  any  court  of 
original  civil  jurisdiction,  estab- 
lished in  any  city,  to  be  removed 
for  review  directly  into  the  Court 
of  Appeals."  That  provision  was 
intended  to  embrace  only  courts  of 
record  established  in  cities  which 
were  in  existence  at  the  time  of 
the  adoption  of  said  article  (Decem- 
ber, 1869),  and  the  Marine  Court 
was  not  a  court  of  record  in  a  legal 
sense  of  the  term  until  1872.      Id, 

11.  Plain tifts'  complaint  set  forth  a 


cause  of  action  against  the  de^^^^- 
ant  as  indorser  of  a  promi««>'y 
note.  The  answer  did  not  deny 
any  of  the  averments  of  the  com- 
plaint, but  alleged,  in  subatance, 
that  defendant  was  an  accommoda- 
tion indorser,  and  that  the  note 
was,  in  fact,  paid  out  of  moneys  in 
the  hands  of  plaintifis'  testator  (the 
payee)  applicable  thereto.  Also, 
'  *  that  the  said  plaintiffs  are  not  the 
lawful  owners  and  holders  of  said 
note,  and  that  he  is  not  indebted  to 
them  thereupon  in  any  sense  what- 
ever." Held,  that  the  defendant 
had  the  affirmative,  and  the  right 
to  open  and  close  the  case;  and  that 
the  denial  of  this  right  was  error, 
requiring  a  reversal  of  a  judgment 
in  favor  of  plaintiffs.  Consdyea  v. 
Qwift.  604 

12.  Upon  the  trial  of  an  action  to  re- 
cover  damages  for  alleged  negli- 
gence, after  the  jury  had  retired 
they  came  back  into  court,  and  one 
of  them  stated  there  was  no  proba- 
bility of  their  agreeing.  The  court 
refused  to  take  the  statement,  say- 
ing  to  the  jury,  '*  you  most  get  to- 
gether,"  adding:  "  No  juror  ought 
to  remain  entirely  firm  in  his  own 
conviction  one  way  or  the  other 
until  he  has  made  up  his  mind  be- 
yond all  question  that  he  is  neces- 
sarily right  and  the  others  neces- 
sarily wrong."  Hdd  error;  that 
jurors  who  were  not  satisfied  by  the 
evidence,  of  the  truth  of  plaintiff^s 
allngatlous,  were  justified  in  refus- 
ing  for  that  reason  to  find  a  verdict 
in  her  favor,  although  they  had  not 
made  up  their  minds  beyond  all 
question  that  they  were  necessar- 
ily right  and  the  others  nec<*ssari]y 
wrong.  Cranston  v.  If.  Y.  (7.  db 
IL  R,  R,  R,  Co,  614 

13.  M.,  an  employe  of  defendant, 
was  directed  to  detach  certain  cars 
from  a  freight  train.  While  en- 
gaged  in  doing  this  he  was  run 
over  and  received  injuries  causing 
his  death.  In  an  action  to  recover 
damages,  the  alleged  negligence  on 
the  part  of  the  defendant  was  that 
the  end  of  the  car  he  was  detach- 
ing was  not  furnished  with  a  grab- 
handle.  Plaintiff  was  allowed  to 
prove,  under  objection  and  excep- 
tion,  that,   after  the  injury    and 


INDEX. 


697 


while  M.  was  being  conveyed  to 
tlie  Bwitch-bDuse,  in  reply  to  a 
question  as  to  how  the  accident 
happened,  he  said:  *'  I  palled  the 
pin  and  made  a  grab  for  the  car, 
but  there  was  nothing  there  for 
me  to  grab.''  HM,  the  evidence 
was  incompetent  and  its  reception 
error,  requiring  a  reversal.  Martin 
V.  N,  T.,N.  E.  &E.  R.  B.  Co.  626 

14.  Also  KM,  that  defendant  was  not 
precluded  from  insisting  upon  the 
exception  by  having  itself  proved, 
after  this  evidence  had  been  given, 
for  the  purpose  of  contradicting  the 
witness  testifying  to  the  state- 
ments, other  statements  made  by 
M.  on  the  occasion  referred  to,  in 
conflict  with  the  declarations  so 
proved.  Id. 

15.  A  receiver  of  rents  and  profits 
was  appointed  in  an  action  to  fore- 
close a  mortage  upon  premiseR  in 
the  city  of  New  York.  In  con- 
sequence of  an  excavation  upon  an 
adjoining  lot  the  wall  of  the  build- 
ing upon  the  mortgfaged  premises 
became  unsafe,  and  the  inspector 
of  buildings  gave  notice  to  the 
owner  of  the  equity  of  redemption 
and  the  receiver  to  make  the  same 
secure.  They  failing  to  do  this, 
M.,  the  owner  of  the  adjoining  lot, 
under  the  authority  of  the  in- 
spector, furnished  the  materials 
and  did  the  work,  and  then  applied 
to  the  court  for  an  order  directing 
the  receiver  to  pay  the  expense 
out  of  the  rents  and  profits,  which 
was  denied.  ^<g/(f,  that  the  matter 
was  entirely  within  the  discretion 
of  the  court  below,  and  i  j  deter- 
mination was  not  reviewable  here. 
Wyckoffy.  Scofield.  630 

16.  A  party  desiring  to  appeal  from 
a  judgment  entered  upon  a  decision 
of  the  court  is  not  obliged  to  pre- 
pare  a  case  to  be  settled  as  required 
by  the  Code  of  Civil  Procedure 
(^  997),  bat  he  may  file  exceptions 
to  the  findings  of  the  trial  court 
upon  questions  of  law  (§  994),  and 
have  his  appeal  heard  upon  those 
exceptions,  without  any  case 
(§998).     Schwarzv,  Weber,       658 

17  Defendant,  the  successful  party 
in   an  action  tried  by  the  court, 
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served  copies  of  order  dismissing 
complaint  and  of  the  judgment, 
but  did  not  serve  a  copy  of  the  de- 
cision  of  the  court,  which  consisted 
of  findings  of  fact  and  conclusions 
of  law.  Plaintiff  appealed  within 
thirty  days  after  such  judgment. 
Hdd,  that  an  ord^  dismissing  the 
appeal  because  of  failure  to  make 
and  serve  a  case  was  error;  that  as 
exceptions  could  be  taken  and  case 
made  at  any  time  within  ten  days 
after  service  of  copy  of  decision, 
and  written  notice  of  entry  of  judg. 
ment  thereon  {%  994,  rule  82  of 
Sup.  Ct.),  and  a  copy  of  the  decis- 
ion  had  not  beeti  served,  his  time 
for  filing  exceptions  and  making  a 
caee  had  not  expired,  and  the 
General  Term  had  no  authority  to 
dismiss  the  appeal.  Id, 

18.  On  appeal  to  the  General  Term 
from  an  order  of  Special  Term  dis- 
missing a  writ  of  habeas  eorptia^  re- 
quiring defendant  to  produce  F., 
an  infant,  the  order  was  reversed 
and  proceedings  remitted  to  the 
Special  Term  for  a  new  hearing. 
On  such  hearing  an  order  was 
made  remanding  F.  to  the  custody 
of  the  relators.  A  motion  was 
thereupon  m  to  set  aside  such 
order  on  the  ground  that  the 
Special  Terra  had  no  jurisdiction 
to  make  it,  which  motion  was 
denied.  ffeld^  that  the  order 
thereon  was  not  reviewable  here; 
that  conceding  the  order  sought  to 
be  sot  aside  was  without  jurisdic- 
tion, it  was  within  the  discretion 
of  the  court  either  to  set  it  aside, 
or  to  leave  the  defendant  to  set  up 
the  invalidity  of  the  order  when  an 
attempt  should  be  made  to  enforce 
it.    People,  ex  rel,  v.  Brown,    684 


ARREST. 

— ^Sufficiency  of  affidavit  to  au- 
thorize order  of  arreH. 
See  Fitch  v.  McMahon,  (Mem.)  690 


ASSESSMENT  AND    TAXATION. 

1.  A  contract  for  a  local  improve- 
ment in  the  city  of  New  York, 
originally  invalid  because  of  failure 
to  comply  with  the  provision  of  the 
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the  lien  by  sale.  Tbe  clause  oon- 
cluded  thus:  **  Sach  lien,  however, 
shall  not  be  enforced  against  any 
property  which,  being  a  part  of 
the  stock  in  trade,  shall  have  been 
sold  in  the  regnlar  course  of  busi- 
ness." It  was  agreed  between  the 
parties  that  the  lessee  should  re- 
main in  possession  of  the  stock 
of  goods  and  sell  the  same,  using 
the  proceeds,  and  this  he  did  with 
the  knowledge  of  the  lessor.  Sub- 
sequently the  lessee  made  a  gen- 
eral assignment  for  the  benefit  of 
creditors.  The  assignee,  without 
knowledge  of  the  clause  in  the 
lease,  sold  the  stock  of  goods.  In 
an  action  by  the  lessor  to  subject 
the  proceeds  to  the  payment  of  the 
rent,  held,  that  the  provision,  while 
valid  as  between  the  parties,  was 
in  fraud  of  the  rights  of  the  cred- 
itors of  the  lessee,  and,  therefore, 
the  assignee  had  authority  to  treat 
it  as  void  (Laws  of  1858,  chap.  814); 
that  it  was  immaterial  when  the 
debt  preferred  by  the  assignment 
was  created,  whether  before  or  after 
the  execution  of  the  lease  ;  it  was 
sufficient  that  the  relation  of  debtor 
and  creditor  existed  at  some  time 
while  the  goods  remained  in  the 
posseRsion  of  the  debtor  (2  R.  S. 
186.  §  6);  and  that,  therefore,  the 
action  was  not  maintainable.  Bey- 
nolds  V.  Mis,  115 

2.  In  1835  K.,  plaintiff's  testator,  sold 
certain  lots  in  New  York  city  to  D., 
taking  a  mortgage  thereon  to  se- 
cure part  of  the  purchase-money. 
In  1840  D  executed  an  assignment 
of  his  property,  including  the  lots, 
for  the  benefit  of  creditors,  which 
provided  that  when  the  trust  was 
fully  executed  the  surplus,  if  any, 
siiould  be  returned  to  the  asnignur; 
the  assignment  was  recorded.  Boon 
thereafter  E.  commenced  an  action 
to  foreclose  the  mortgage,  making 
D.  a  party  defendant,  but  not  his 
assignee.  K.  bid  off  the  property 
and  received  a  master's  de^d.  which 
was  recorded  in  1841.  The  lots 
were  vacant  and  so  remained  until 
1867,  when  plaintiffs,  as  executors 
of  and  having  authority  under  the 
will  of  K.,  leased  the  lots,  the 
lessee  paying  as  rent  the  taxes 
thereon  ;  he  took  possession  and 
inclosed  the  lots,  and  he  and  his 


sncceiisors  in  baainesB  have  oeeo- 
pied  them  since.  In  1875  defend- 
ant  contracted  to  purchase  the  lots, 
but  refused  to  complete  the  pur- 
chase, claiming  there  was  a  defect 
of  title  by  reason  of  the  omission 
to  make  the  assignee  of  D.  a  party 
to  the  foreclosure  suit.  In  an  ac- 
tion to  compel  specific  performance 
it  appeared  that  the  assignee  lived 
twenty-five  years  after  the  assign- 
ment, and  D.  thirty  years;  that  no 
successor  of  the  assignee  in  the 
trust  was  ever  appointed,  and  it 
did  not  appear  that  he  ever  claimed 
title  to  the  lots,  or  that  any  cred- 
itor of  D.  or  other  person  ever  made 
claim  under  the  assignment,  or 
attempted  to  enforce  the  trust. 
Held,  the  circumstances  created  a 
legal  presumption  that  the  pur- 
poses for  which  the  trast  was 
created,  and  consequently  the  es- 
tate of  the  trustee,  had  ceased  and 
the  title  had  reverted  to  E.  or  those 
claiming  under  him  ;  and  that, 
therefore,  independently  of  the  act 
of  1875  (Cliap.  545,  Laws  of  1875) 
the  assignment  was  no  substantial 
objection  to  the  title.  Kip  v. 
ffirsh.  565 

8.  It  seems  that  said  act  of  1875. 
which  declares  that  where  an  estate 
has  been  conveyed  to  trustees  for 
the  benefit  of  creditors  and  no  dif- 
ferent  limitation  is  contained  in 
the  instrument  creating  the  trast, 
it  shall  be  deemed  discharged  in 
twenty-five  years  after  its  creation, 
and  so  much  of  the  estate  not  con- 
veyed by  the  trustees  shall  revert 
to  the  grantor,  etc.,  is  applicable 
to  the  case;  that  it  applies  as  well 
to  assignments  made  before  as  to 
those  made  after  its  passage.      Id, 

Assignment  by  limited  partner- 
ship for  benefit  of  creditors,  which 
makes  preferences,  looid  (2  R,  8.  766, 
g§  2,  22),  and  so  no  obstacle  to  a  sec- 
ond assignment  without  prtferenee. 

See  Schwartz  v.  Soutter.  {Mem.)  683 


ASSIGNMENT  (EQUITABLE). 

1.  Defendants  S.  and  V.  A.  entered 
into  a  contract  with  the  conn  ties,  of 
R.  and  Q.  to  build  a  swing  bridge 
with  the  B.  &  O'R.    patent  turn- 
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table.  The  contract  provided  that 
in  case  of  default  on  the  part  of  the 
coDtractors,  the  joint  committee  of 
the  two  ooantiee  ooald  take  charge 
of  and  finish  the  work,  deducting 
the  expenditures  from  the  contract- 
price.  The  contractors  entered  into 
a  contract  with  B.  &  O'R.,  the 
patentees  to  furnish  one  of  their 
turn-tables.  S.  &  V.  A.  failed 
to  perform  their  contract  and 
refused  further  performance.  B. 
&  O'R.  were  ready  and  willing  to 
perform,  but  were  prevented  from 
BO  doin^  by  the  default  of  S.  &  V. 

A.  The  joint  committee  took  charge 
of  the  work,  but  B.  &  O'R.  refused 
to  furnish  the  turn-table,  unless 
the  committee  assumed  payment 
therefor.  Thereupon  an  agree- 
ment was  made  between  the  com- 
mittee and  B.  &  O'B.,  by  which  the 
latter  agreed  to  and  did,  in  re- 
liance upon  the  contract,  furnish 
the  turn-table  and  complete  the 
work,  the  counties  agreeing  to  pay 
them  the  contract-price  therefor, 
which  was  set  apart  out  of  the  sum 
agreed  to  be  paid  to  S.  &  V.  A., 
who  were  to  receive  the  balance. 
After  S.  &  V.  A.  had  so  made 
default;  they  executed  to  plain- 
tifPs  testator  orders  upon  the 
treasurer  of  the  county  of  K., 
which  amounted  to  equitable  as- 
signments, to  the  amount  of  $1,550, 
which  were  filed,  and  thereafter  a 
similar  order  to  defendants  D.  & 

B.  for  91»00O,  and  subsequent  to 
this  an  order  to  B.  &  O'  R.  for 
91,250,  one-half  the  contract-price 
for  the  turn-table.  In  an  action 
to  determine  the  priority  of  liens, 
hM,  that  B.  &  O'R.  were  entitled 
to  a  preference;  that  the  fact  that 
the  orders  were  given  did  not  de- 
prive the  counties  of  the  right  to 
take  any  action  in  good  faith  which 
they  deemed  proper  and  necessary 
to  secure  performance  of  the  con- 
tract  and  protect  their  interest; 
that  the  (3,500  never  became  pay- 
able to  S.  &  V.  A.,  but  only  to 
B.  &  O'R.  under  the  new  agree- 
ment, and  so  that  the  other  orders 
never  applied  or  attached  thereto; 
also  that  it  was  immaterial  that  the 
bill  against  the  counties  was  made 
oat  and  audited  in  the  name  of  S. 
ft  v.  A.     Oanselyea  v.  Blanehard. 
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2.  Also  held,  that,  as  between  plain- 
tiffs and  D.  &  B.,  the  former  were 
entitled  to  the  preference,  and  this 
without  regard  to  the  question  as 
to  whether  the  moneys  paid  for  the 
orders  were  used  in  the  construc- 
tion of  the  bridge  or  had  any  rela- 
tion thereto;  that  it  was  sufficient 
that  plaintiffs'  orders  were  first 
given  and  were  founded  on  a  sutfi- 
cient  consideration;  also,  that  it 
was  insufficient  to  give  D.  &  B. 
the  preference  that  when  they 
furnished  materials  for  the  bridge, 
to  pay  for  which  the  order  was 
given,  S.  &  V.  A.  promised  to  pay 
them  out  of  the  money  which 
should  become  due  to  them;  that 
such  a  promise  did  not  operate  as 
an  equitable  assignment  or  give  an 
equitable  Hen  on  the  fund.         Id. 

ATTORNEYS. 

1.  Where  an  assignee  of  a  mortgage, 
who,  while  owner,  signed  receipts 
for  payments  individually,  contin- 
ued to  receive  payments  after  the 
assignment,  he  giving  receipts  as 
attorney  for  the  owner,  held,  that 
this  was  notice  that  he  had  ceased 
to  be  the  owner  and  only  acted  as 
attorney.    BrewtUr  v.  Uarnes.  556 

2.  An  authority  to  an  attorney  to 
collect  interest  on  a  mortgage  does 
not  authorize  him  to  collect  the 
principal.  Id. 

ATTORNEY-GENBRAU 

A  writ  of  fnandamu$  applied  for  by 
the  attorney-general  on  behalf  of 
the  people  may  only  be  issued  to 
subserve  a  public  interest  and  to 

Srotect  a  public  right.    PeopU  v. 
:.,  W,  A  0.  R,  R.  Co,  05 

AUBURN  (CITY  OF). 

1.  Although  by  the  amendment  of 
1870  to  the  charter  of  the  city  of 
Auburn  (Chap.  53,  Laws  of  1879), 
which  abolished  the  office  of  over- 
seers of  the  poor,  the  powers  and 
duties  of  that  office  were  devolved 
upon  the  board  of  charities  and 
police,  yet  there  were  thereafter  in 
said  city  no  overseers  of  the  poor, 
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within  the  meaning  of  the  provis- 
ion of  the  excise  law  (§  22,  chap. 
628,  Laws  of  18o7.  as  amended  b; 
chap.  820,  Laws  of  1878,  and  chap. 
109,  Laws  of  1878),  which  provides 
that  penalties  for  violation  of  said 
law  may  be  sued  for  in  the  name 
of  the  overseers  of  the  poor  of  the 
town  or  citj  where  they  are  in- 
curred, "  except  in  such  towns  or 
cities  as  have  no  overseers  of  the 
poor,  in  which  case  such  penalties 
shall  be  sued  for  and  recovered  by 
and  in  the  name  of  the  board  of 
commissioners  of  excise  of  the 
town  or  city."  B*d  Cam'rs  Excise 
V.  Burtis.  186 

2  Accordingly  held,  that  an  'action 
to  recover  penalties  for  violations 
of  the  excise  law  in  said  city  was 
properly  brought  in  the  name  of 
the  board  of  commissioners  of  ex- 
cise of  the  city.  Id. 

AWARD. 

As  to  wliat  is  sufficient  adverse 

possession  to  autlwrize  a  party  to 
claim  award  for  laiiA  taken  for  local 
improvements  in  tlie  city  of  New  York. 

JSee  Paige  v.  Waring.   (Mem.)   686 

BANKS  AND  BANKING. 

1.  S.,  plaintiff's  testator,  delivered 
to  C.  his  check  on  the  People's 
Bank  of  New  York,  payable  to  the 
order  of  defendant,  with  verbal 
directions  to  deposit  the  same  with 
defendant.  Instead  of  doing  this, 
C.  delivered  the  check  to  defend, 
ant,  requesting  and  receiving  from 
it  a  certificate  of  deposit,  payable 
to  him  as  trustee  for  the  amount 
of  the  check,  on  which  he  shortly 
thereafter  drew  the  money,  and 
converted  it  to  his  own  use.  De- 
fendant collected  the  amount  of  the 
check.  In  an  action  to  recover  the 
amount,  held,  that  defendant  was 
liable;  that  the  check  simply  im- 
ported ownership  of  the  money  by 
S.,  and  his  desire  to  transfer  it  from 
the  People's  Bank  to  defendant; 
that  while  the  latter  could  have  re- 
fused to  receive  the  deposit,  or  to 
act  as  the  agent  of  S.  in  transfer- 
ring  the  fund,  having  accepted  the 
oi&ce,  it  was  bound  to  retain  the 


moneys  until  it  received  his  in. 
structions  as  to  paying  them  out. 
Sims  V.  U.  S.  Trust  Co.  473 

2.  On  the  trial  defendant  offered  in 
evidence  a  power  of  attorney  exe- 
cuted by  8.  toC,  some  eleven  teen 
years  previous  to  the  transaction 
in  question,  and  which  Lad  re- 
mained in  the  custody  of  the 
People's  Bank.  By  this  instrument 
C.  was  constituted  the  attorney  of 
S.  "  to  collect  and  receive  all  sums 
of  money  "  then  due,  or  thereafter 
to  become  due  to  S.,  "whether 
from  rents,  accounts,  bonds  and 
mortgages  or  otherwise; "  also,  to 
transact  the  ordinary  bank  business 
of  S.  at  the  People's  Bank  ;  ''to 
draw  checks  on  said  bank,  and  to 
indorse  checks,  promissory  notesi, 
drafts  and  bills  of  exchange  for 
collection."  Defendant  did  not 
know  of  the  existence  of  this  power 
of  attorney  until  after  the  transac- 
tion. Meld,  that  the  power  of  at- 
torney was  properly  excluded;  Ist. 
As  at  the  timeC.  made  no  claim  to 
be,  and  defendant  had  no  reason 
to  suppose  he  was  acting  as  general 
agent  for  S.  2d.  Because  the  in- 
strument did  not,  in  fact,  authorize 
C.  to  withdraw  from  defendant  the 
deposit.  Id. 

8.  Also  Jield,  defendant's  liability  was 
not  affected  by  the  fact  that  it  was 
its  custom  to  require  the  signature 
of  a  customer  to  accompany  a  de- 
posit ;  that  the  custom  was  adopted 
for  its  protection,  and  it  was  at 
liberty  to  enforce  or  omit  it;  and, 
having  received  the  money  with- 
out requiring  a  compliance  with 
the  custom,  it  was  liable.  Id, 

BANKRUPTCY. 

1.  A  foreign  discharge  in  bank- 
ruptcy is  not  a  defense  to  an  ac- 
tion brought  here,  upon  a  debt  or 
obligation  of  the  bankrupt,  by  a 
citizen  who  was  not  a  party  to,  and 
did  not  appear  in  the  bankruptcy 
proceedings,  although  sucli  debt 
or  obligation  was  contracted  under 
the  law  of  the  jurisdiction  of  the 
Bankruptcy  Court,  and  was  to  be. 
there  paid.     P/ielps  v.  Borland, 
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2.  Defendant,  a  citizen  of  this  coan- 
try,  drew  his  bill  of  exchange 
upon  a  Liverpool  firm,  which  he 
sold  to  plaintiffs,  residents  of  this 
State.  The  bill  was  accepted  by  the 
drawees,  but  they  having  failed,  it 
was  protested  for  non-payment. 
The  acceptors  were  discharged  in 
bankruptcy  upon  a  compromise  by 
the  English  court.  Plaintiffs,  who 
w«re  originally  not  parties  to  the 
bankruptcy  proceedings,  volunta- 
rily, and  without  the  consent  of 
defendant,  appeared,  proved  their 
claim,  and  accepted  the  composi- 
tion decreed.  In  an  action  upon 
the  bill,  held,  that  as  the  forei^rn 
discharge  would  in  and  of  itself 
have  been  no  defense  to  the  Ameri- 
can holder  of  the  bill,  and  plain- 
tiffs, had  they  not  surrendered  the 
right,  would  have  been  at  liberty 
to  proceed  by  attachment  against 
any  property  of  the  bankrupts  in 
our  jurisdiction,  to  which  right  it 
would  have  been  the  privilege  of 
defendant,  as  surety,  to  succeed  by 
way  of  subrogation  upon  payment 
of  the  debt,  and  as,  by  the  accept- 
ance of  the  composition,  this  right 
was  surrendered,  defendant  was 
thereby  released  from  liability.  Id. 

3.  In  an  action  against  a  sheriff  for 
alleged  failure  to  return  an  execu- 
tion, issued  to  him  November  22, 
1875,  within  sixty  days,  it  appeared 
that  in  proceedings  in  bankruptcy 
instituted  by  the  judgment  debtor, 
upon  an  application  made  by  him, 
sliowing,  among  other  things,  the 
seizure  by  the  sheriff  of  his  prop- 
erty under  the  execution,  which 
the  debtor  alleged  was  issued  upon 
a  judgment  obtained  fraudulently, 
and  in  violation  of  the  Bankruptcy 
Act,  an  order  was  issued  Novem- 
ber 27,  restraining  the  sheriff  from 
selling  or  interfering  in  any  way 
with  the  property  until  the  further 
order  of  the  court.  The  plaintiff 
appeared  in  the  Bankruptcy  Court 
npon  an  application  to  vacate  the 
order,  and  for  leave  to  the  sheriff  to 
sell  under  the  execution.  There- 
upon on  December  17.  an  ord«*r  was 
made  vacatinp^  the  stay,  and  grant- 
ing the  sheriff  Wve  to  sell,  and 
plaintiff  availed  itself  of  such  leave. 
This  action  was  brought  January 
27,  1876.    Held,  that  the  Bankrupt 


Court  had  jurisdiction  to  grant  the 
stay;  that  the  time  the  stay  lasted 
could  not  be  included  in  the  sixty 
days;  and  that  the  actiou  was  pre- 
maturely brought.  Ansonia  B.  A 
C.  Co.  V.  Gonner.  ft03 


BILLS,  NOTES  AND  CHECKS. 

1.  Defendant,  a  citizen  of  this  coun- 
try, drew  his  bill  of  exchange 
upon  a  Liverpool  firm,  which  he 
sold  to  plaintiffs,  residents  of  this 
State.  The  bill  was  accepted  by 
the  drawees,  but  they  having 
failed,  it  was  protested  for  non- 
payment.  The  acceptors  were  dis- 
charged in  bankruptcy  upon  a  com- 
promise  by  the  English  court. 
Plaintiffs,  who  were  originally  not 
parties  to  the  bankruptcy  proceed- 
ings, voluntarily,  and  without  the 
consent  of  defendant,  appeared, 
proved  their  claim,  and  accepted 
the  composition  decreed.  In  an 
action  upon  the  bill,  held^  that  as 
the  foreign  discharge  would  in  and 
of  itself  have  been  no  defense  to 
the  American  holder  of  the  bill, 
and  plaintiffs,  had  they  not  surren- 
dered the  right,  would  have  been 
at  liberty  to  proceed  by  attach- 
ment against  any  property  of  the 
bankrupts  in  our  jurisdiction,  to 
which  right  it  would  have  been 
the  privilege  of  defendant,  as 
surety,  to  succeed  by  way  of  sub- 
rogation upon  payment  of  the 
debt,  and  as,  by  tbe  acceptance  of 
the  composition,  this  right  was 
surrendered,  defendant  was  there- 
by released  from  liability.  Phelps 
V.  Borland.  406 

2.  8.,  plaintiff's  testator,  delivered  to 
C.  his  check  on  the  People's  Bank 
of  New  York,  payable  to  the  order 
of  defendant,  with  verbal  direc- 
tions to  deposit  the  same  with  de- 
fendant. Instead  of  doing  this,  C. 
delivered  the  check  to  defendant, 
requesting  and  receiving  from  it  a 
certificate  of  deposit,  payable  to 
him  as  trustee  for  the  amount  of 
the  check,  on  which  he  shortly 
thereafter  drew  the  money,  and 
converted  it  to  his  own  use.  Dh- 
fendant  collected  the  amount  of 
the  check.  In  an  action  to  re- 
cover the  amount,  JiM,  that  de- 
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fendant  was  liable;  that  the  check 
Biinplj  imported  owDerskip  of  the 
money  by  S.,  and  his  desire  to 
transfer  it  from  the  People's  Bank 
to  defendant;  that  while  the  latter 
could  have  refused  to  receive  the 
deposit,  or  to  act  as  the  agent  of  S. 
in  transferring  the  fund,  having 
accepted  the  office,  it  was  bound 
to  retain  the  moneys  until  it  re- 
ceived bis  instructions  as  to  pay- 
ing them  out.  Siim  v.  U.  &  Trust 
Go.  472 

8.  The  pastor  of  a  church  apon 
whose  property  was  a  mortgage  of 
$15,000,  requested  B.,  defendant's 
testatrix,  to  make  a  contribution  to 
help  pay  oflf  the  mortgage;  she 
promised  to  contribute  $'i,500  if  he 
would  secure  pledges  for  the  bal- 
ance. H.  promis^  to  make  the 
efforti  he  did  BO  and  was  successful 
in  securing  pledges  for  the  amount 
required.  B.  thereupon  gave  to 
him  her  promissory  note,  payable 
to  the  trustees  of  the  church  for 
$2,500,  which  note  he  delivered  to 
the  trustees.  In  an  action  upon 
the  note,  held,  that  H.  was  to  be 
regarded  as  having  acted  as  agent 
for  the  church,  and  his  promise 
was  that  of  the  church;  that  it 
having  performed  the  condition, 
her  promise  became  obligatory, 
and  the  note  was  based  upon  a 
;ood    oonsideratioD.      BoberU    v. 
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BOARD  OF  CLAIMS. 

1.  A  claim  was  presented  to  the  board 
of  claims  for  alleged  balances  due 
certain  contractors  on  three  con- 
tracts with  the  State.  The  boarJ 
found  balances  due  on  two  of  the 
contracts,  but  that  the  contractors 
had  been  overpaid  von  the  third 
contract  and  decided  that  so  much 
of  the  overpayment  as  was  neces- 
sary should  be  applied  to  extin- 
guish the  amounts  due  on  the  other 
contracts.  HM  no  error  ;  also  that 
the  fact  that  an  action  on  the  part 
of  the  State  would  be  barred  by  the 
statute  of  limitations  did  not  pre- 
vent such  application  ;  that  as  the 
claimants  had  moneys  overpaid  in 
their  hands  the  application  thereof 


in  payment  of  the  other  obliga- 
tions would  be  presumed  to  have 
been  made  when  tbe^  accrued. 
Bdden  v.  StaU.  I 

2:  An  action  hacf  previooBly  been 
brought  bv  the  State  to  recover 
back  the  whole  sum  paid  under  the 
contract  upon  which  the  overpay- 
ments were  made,  on  the  ground 
that  it  had  been  obtained  by  fraud. 
The  defendants  therein  SDSwered, 
setting  up,  among  other  things,  a 
balance  due  them  on  the  contract. 
The  State  succeeded  on  the  trial, 
but  the  judgment  was  reversed  by 
the  General  Term,  and  on  appeal 
to  this  court  from  the  order  of 
reversal  judgment  absolute  was 
rendered  against  the  State.  {^People 
V.  VenUon,  80  N.  Y.  656.)  Held, 
that  this  judgment  was  not  oon- 
clusive  against  the  State  as  to  pay. 
ments  in  excess  of  the  sum  rigb't- 
fuliy  due  under  the  contract,  as 
the  question  was  neither  litigated 
nor  decided  in  that  action.  idL 


BOARD  OF  RAILROAD  €X>MMIS- 
SIONERS. 

A  decision  of  the  board  of  rail- 
road commissioners,  constituted  by 
the  act  of  1882(i;hap.  'dS^,  Laws  of 
1882),  has  nobindtng  or  codcI naive 
authority.  People  v.B.,  W.^0, 
R  R  Co.  95 


B0CNDARIE8. 

At  a  foreclosure  sale,  made  in 
1876,  the  mortgaged  premises  were 
sold  in  parcels;  B.,  plaintiff's 
grantor,  became  the  purchaser  of 
a  lot,  being  part  of  what  was  * 
known  as  the  *'barn  lot,"  in  the  vil. 
lage  of  W.,  which  waa  describeil 
in  the  referee's  deed  as  bounded 
**  on  the  west  by  Wood  creek  ♦  *  • 
on  the  east  by  William  street,  the 
lot  hereby  conveyed  being  fifty- 
five  feet  in  length  along  William 
street,  from  and  off  the  north  end 
of  said  barn  lot,  and  about  thirty 
feet  in  width  from  Wood  creek  to 
William  street."  The  barn  lot  was 
a  strip  of  land  lying  between  Wood 
creek  and  William  street;  the  dis- 
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tance  from  the  ed^e  of  the  bank 
of  the  creek  to  William  street 
was  about  tbirtj  feet.  It  was  con- 
veyed subject  to  the  mortgage  in 
1863  by  a  description,  the  east  and 
west  boundaries  in  which  were 
similar  to  those  above  quoted.  At 
that  time,  and  for  several  years 
thereafter,  it  was  used  as  the  site 
of  a  baro.  The  bank  of  the  creek 
was  a  natural  wall  of  stone,  the 
top  of  which  was  from  twelve  to 
fifteen  feet  above  high.water  mark. 
The  water  power  of  the  creek  was 
then,  and  had,  for  many  years, 
been  used  to  run  a  factory  and  mill 
situate  north  of  and  adjoining  the 
baro  lot;  a  dam  being  built  across 
the  creek  at  the  north  end  of  the 
"barn  lot.'*  which  set  back  the 
water  opposite  that  lot  bo  as  to 
deprive  it  of  any  fall.  In  1884  the 
dam  was  carried  away,  and  in  1875, 
H.,  then  the  lessee  of  that  portion 
of  the  bam  lot  subsequently  con- 
veyed to  him,  undertook  to  use  the 
water  power  opposite  liis  lot ;  the 
foreclosure  suit  was  then  pending. 
At  the  foreclosure  sale,  before  H. 
purchased,  other  parts  of  the 
mortgaged  premises  **  with  all  the 
waters  and  land  under  the  waters 
of.  Wood  creek  "  were  sold  by  the 
referee  to  other  parties.  In  an  ac- 
tion to  restrain  defendant,  who 
claimed  under  the  deed  given  by 
the  referee  on  the  sale  last  men- 
tioned, from  building  and  main- 
taining a  dam  on  the  site  of  the  old 
one,  held,  that  in  view  of  the  loca- 
tion and  pliysical  condition  of  the 
property,  its  history,  and  the  defi- 
nite specification  of  the  dimensions 
of  the  plot  conveyed  to  H.,  the  in- 
tention was  clear  to  convey,  and 
H.  only  took  title  to  the  strip  of 
upland  between  the  creek  and  the 
street ;  and  he  acquired  no  right 
in  the  land  under  the  waters  of 
the  creek,  or  in  the  water  power. 
HaU  V.  W.  W.  P.  Go.  129 

BRIBERY. 

1.  The  crime  of  bribery,  committed 
by  a  member  of  the  common  coun- 
cil of  the  city  of  New  York,  is  em- 
braced within  and  punishable  un- 
der  section  72  of  Uie  Penal  Code, 
and  is  not  punishable  under  section 
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58  of  the  Kew  York  City  Consolida- 
tion  Act  of  1882  (Chap.  410,  Laws 
of  1882).  (Rapallo  and  Earl,  JJ., 
dissenting.)    People  v,  Jaehne,  182 

2.  Section  58  of  the  Consolidation 
Act,  defining  and  punishing  the 
crime  of  bribery  committed  by  a 
municipal  oi&cer  in  the  city  of 
New  York,  is  superseded  by  said  sec- 
tion 72  of  the  Penal  Code,  which  lat- 
ter  section  includes  within  the  words 
"  a  person  executing  the  functions 
of  a  public  office  "  a  member  of  a 
common  council  or  other  munici- 

Sal  officer,  and  wa^  intended  to 
eclare  a  general  rule,  and  to  pro- 
vide a  uniform  punishment,  and 
applies  as  well  to  municipal  officers 
in  the  city  of  New  York  as  in 
other  cities  of  the  State  (Rapallo 
and  Earl,  JJ.,  dissenting.)        Id. 

3.  In  determining  the  effect  of  the 
Penal  Code  upon  the  Consolidation 
Act,  the  Penal  Code,  although  en- 
acted  before  the  Consolidation  Act, 
must  be  treated  as  the  later  enact- 
ment,  according  to  the  express  pro- 
vision of  section  2143  of  the  Con^ 
Bolidatiou  Act.  Id,. 

4.  It  was  within  the  legislative  power- 
thus  to  subordinate  the  act  tathe 
Code  in  those  particulars  wherein 
the  two  statutes  are  in  conflict.    Id. 

5.  The  provision  of  said  Code  (§  725), 
declaring  that  nothing  therein 
shall  affect  municipal  ciiartera  or 
amendments  thereto  is  to-  be  con- 
strued as  saving  only  tlM^se  provis- 
ions of  charter  acts  which  are  not 
covered  by  the  provisions  of  the 
C/ode.  (Rapallo  and  Earl,  JJ., 
dissenting.)  li.. 

6.  It  is  the  duty  of  courts  in  constru- 
ing statutes  to  avoid,  if  possible, 
a  construction  which  leads  to  ab-> 
surdity  or  manifest  injustice.     Id. 


BROOKLYN.  (CITY  OF). 

The  relator  was  appointed  as  a . 
"  detailed  fi'reman  "  by  the  com- 
missioners of'  the  department  of 
fire  and  buildings  of  the  city  of 
Brooklyn.  He  was  removed  by  reso- 
lutionolthfi  board,. without  notioe^. 
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trial  or  charges  having  oeen  made 
against  him  as  required  by  the 
charter  of  said  city  (§  14,  tit.  13, 
chap.  863,  Laws  of  1873),  to  au- 
thorize the  removal  of  a  member 
of  the  department.  The  removal 
was  on  the  ground  that  no  such 
office  as  **  detailed  fireman  "  ex- 
isted. Held  error;  that  the  ap- 
^  pointment  of  the  relator  was  as 
fireman,  and  he  could  only  be  re- 
moved in  the  manner  prescribed 
by  the  charter.  PeopU,  ex  rel.  v. 
CkmrB,  Dept.  F.  d  Bidgs,  870 


BURDEN  OP  PROOF. 

[t  is  incumbent  upon  the  party  hold- 
ing the  affirmative  of  the  issue  on 
trial  of  a  civil  action,  to  satisfy  the 
jury,  by  a  preponderance  of  evi- 
dence, of  the  facts  upon  which  his 

•  case  depends  ;  if  he  fails  to  do  this, 
the  opposite  party  is  entitled  to  a 
verdict.  Cranston  v  N,  T,  G,  & 
H,  B,  614 


BUTTER. 

1.  In  order  to  sustain  an  indictment 
under  the  provision  of  the  act  of 
188)  (§  7.  chap.  183,  Laws  of  1883, 
amended  by  chap.  458,  Laws  of 
18S5)  prohibiting  the  manufacture 
or  sale  of  any  article  "  not  pro- 
duced from  unadulterated  milk  or 
cream  from  the  same,"  which  is 
"in  imitation  or  semblance  of 
or  designed  to  take  the  place  of 
butter,"  it  must  be  made  to  appear 
that  the  article  manufactured  was, 
by  the  use  of  ingredients,  not 
necessary  or  essential  to  the  article 
itself,  made  in  imitation  or  sem- 
blance of  butter;  the  manufacture 
of  an  article  simply  ''designed  to 
take  the  place  of  butter  "  is  not  an 
offense,  as  so  much  of  the  provis- 
ion is  unconstitutional.  People  v. 
Arensberg  388 

2.  Upon  the  trial  of  an  indictment 
for  a  violation  of  said  provision, 
it  appeared  that  defendant  sold 
the  article  known  as  oleomargarine. 
The  court  charged  in  substance 
that  the  simple  question  for  the 
jury    to   determine    was,     as    to 


whether  the  defendant  had  man  a- 
factured  or  sold  an  article  known 
as  oleomargarine,  which  was  not 
made  of  unadulterated  milk  or 
cream,  and  if  he  did  do  so,  he  was 
guilty.  Held  error.  (Andrews  and 
Earl,  JJ.,  dissenting.)  Id. 

CASE. 

A  party  desiring  to  appeal  from  a 
judgment  entered  apon  a  decision 
of  the  court  is  not  obliged  to  pre- 
pare a  case  to  be  settled  a^  required 
by  the  Code  of  Civil  Procedure 
(§  997),  but  he  may  file  exceptions 
to  the  findings  of  the  trial  court 
upon  questions  of  law  (§  994),  and 
have  his  appeal  heard  upon  those 
exceptions  without  any  case  (§  998). 
8chwarz  v.  Weber,  658 


CASES       REVERSED.        DISTIX- 
GUISEED,  ETC. 

CoffnoeU  v.  N.  F.,  N.  H.  db  H,  R.R. 
Go.  (16  J.  &  S.  31),  reversed. 
GogstDeU  v.  N,  F.,  N,  H.  A  H.  R. 
R.  Go.  10 

Raddiffv.  Mayor,  etc.  (4  N.  Y.  195), 
distinguished.  Cogswell  v.  N.  F., 
N.  H.  d  H.  R.  R.  Co.  15 

BeUinger  v.  ^V.  F.  C.  R.  R.  Co.  (23 
N.  Y.  42),  distinguished.  GogtweU 
V.  N.  F.,  N.  U.  <&II.  R.  R.  Co.  19 

Post  V.  Krei^her  (32  Ilun,  49),  re- 
versed.    Post  V.  Kreischer.        110 

ffincJUiffe  v.  SJiea  (34  Hun,  36  j).  re- 
versed.     Hineldiffe  v.  Shea.        153 

Uendrirkson  v.  People  (10  N.  Y.  13), 
distinguished.     People  v.  Mondon. 

217 

I 

Teachout  v.  People  (41  N.  Y.  7),  dis- 
tinguished. People  V.  Mmdon.  217 

People  V.  McGCoin  (91  N.  Y.  241).  dis. 
tinguished.  People  v.  Mondon.  218 

In  re  Deering  (93  N.  Y.  361),  distin- 
guished.   In  re  Johnson.  263 

In  re  Houghton  (20  Hun,  395),  distin- 
guished.    In*re  Johnson.  261 
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Tkomas  v.  Oakley  (18  Vea.  184),  dis- 
tinguiahed.    Lyon  v.  Mersey.    278 

Oroat  V.  Bock  (94  N.  Y.  115),  distin- 
guiched.     Lyon  v,  Hertey.        278 

Tuomi/  V.  Dunn  (77  N.  Y.  516),  di»- 
tlugai'sbed.     Lang  v.  Stafford.  281 

Bajus  V.  A,  B.  d  iVT  r.  B.  B.  Co.  (34 
Hun,  153),  reversed.  Bajus  v.  S., 
B.  dk  N.  T.  B.  B.  Co.  312 

Jfouler  V.  Am.  L.  Ins.  Co.  (HI  U.  S. 
885),  distinguished.  Zhoight  v. 
Oermania  L,  Ins,  Co.  852 

People,  ex  rd.  FanderbUt,  v.  fiHlmll 
(19  N.  Y.  531),  distinguished.  Peo- 
ple, ex  rel.  Smith,  v.  Comers,  etc. 

871 

People  V.  Arensberg  (40  Hun,  858), 
reversed.   People  v.  Arenaberg.  888 

Z.  S.  L  Co.  y.  Drexel  (90  N.  Y.  87), 
distinguished.    Blake  v.  Oristoold, 

436 

Mclntyre  v.  iVT.  r.  (7.  12.  22.  Co.  (37 
N.  Y.  287),  distinguished.  Solo- 
mon  ▼.  Man.  B.  Co.  442 

FUer  V.  iV:  F.  C.  R  B.  Co.  (49  N.  Y. 
47),  distinguished.  Solomon  v. 
Man.  B.  Co.  442 

Byrnes  v.  Lahagh  (88  Hun,  523),  re- 
versed.    Byrnes  v.  SlUwell.       453 

Nodine  v.  Cheen field  (7  Paige,  544), 
distinguished.     Byrnes  v.  StUucell. 

461 

jDtf  Peyster  ▼.  Clendining  (8  Paige, 
295),  distinguished.  Bvmes  y. 
StUweU,  "         461 

-ffan«  V.  ^Ji^or**  JSr'r«  (5  Sandf.  467), 
distinguished.     Byrnes  v.  StUwell. 

461 

7»  r«  i?yrf(5r  (11  Paige,  185),  distin- 
guished.    Byrnes  y.  StilweU.     461 

Sh&ridan  y.  House  (4  Eejes,  569),  dis- 
tinguished,     Byrnes    v.    StilweU. 

461 

i/cw<j  V.  Lii^g/  (41  N.  Y.  66),  distin- 
guished.   Byrnes  v.  StilweU.     462 


^'/»i774  V.  5i;Aoto  (68  N.  Y.41),  distin- 
guished.   Byrnes  v.  StUwelL     462 

jr«^w  V.  LoriUard  (a5N.  Y.  177),  dis- 
tinguished. Byrnes  v.  StilweU.  462 

Ddafield  v.  Shipman  (84  Hun,  514), 
reversed.     Uelafleld  v.   Shipman. 

463 

Heermance  v.  *  Ellsworth  (64  N.  Y. 
159),  distinguished.  Brewster  v. 
Games.  556 

McCnhiU  V.  Hamilton  (20  Hun,  388), 
distinguished  and  questioned.  TTip 
V.  Hirsh.  665 

Pi(5r«m  V.  P«?pi(j  (79  N.  Y.  424).  dis- 
tinguished.    Benihan  v.   Dennin. 

580 

Jf«for  V.  Ifi7for  (82  Hun,  481),  disap- 
proved.   Larkins  v.  Maxon.      081 

Da^^e«  V.  jifftid  (11  Abb.  N.  C.  116), 
disapproved.     Larkins  v.   Maxon. 

681 


CAUSE  OF  ACTION.   » 

1.  In  the  case  of  void  process,  no 
preliminary  proceeding  is  neces- 
sary to  vacate  or  set  it  aside  as  a 
condition  to  the  maintenance  of  an 
action  for  damages  occasioned  bv 
its  enforcement.  FincJier  v.  Lang- 
hein.  b4 

2.  Process,  however,  which  the  court 
has  general  jurisdiction  to  award, 
but  which  is  irregular,  by  reason 
of  the  non-performance  by  the 
party  of  some  preliminary  require- 
ment, or  the  existence  of  some 
fact  not  disclosed  in  his  applira- 
tion  therefor,  must  be  regularly 
vacated  or  annullerl  by  an  order  of 
the  court  before  such  an  action  can 
be  maintained.  Id. 

3.  An  action  is  maintainable  to  re- 
cover back  moneys  wrongfully  ex- 
torted under  color  of  an  assessment 
imposed  without  jurisdiction.  Jex 
V.  Mayor,  etc.  536 

CERTIORARI. 

\Vliile  an  order  of  the  Supreme  Court, 
quashing  a  common-law  certiorari^ 
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made  in  the  exercise  of  Its  dlscre- 
tiou  by  the  court,  on  the  ground 
the  proceedingH  brought  up  by  the 
writ  ought  uot  to  be  thus  reviewed, 
is  not  appealable  to  this  court,  when 
it  adjudicates  upon  the  proceeding, 
and  determines  that  the  allegations 
of  error  are  not  sustained  it  is  re- 
viewable here.  People,  ex  rel,  v. 
Com'rs  Vept.  F,  arutBldgs,        370 

CHALLENGE  (OF  JURORS). 

A  juror  challenged  testified  in  sub- 
stance that  he  had  formed  no  opin- 
ion as  to  the  guilt  or  innocence  of 
the  defendant,  but  was  of  opinion 
from  what  he  had  heard  that  the 
catastrophe  was  the  result  of  culpa- 
ble negligence  on  the  part  of  some 
one,  and  it  would  require  evidence 
to  remove  the  impression.  Anotlier 
juror  testified  that  he  had  formed 
an  opinion  from  reading  the  papers 
as  to  the  guilt  or  innocence  of  the 
defendant,   which   would    require 

.  evidence  to  remove.  Each  of  ihem 
also  testified  that  he  could  go  into 
the  jury-box  and  render  an  impar- 
tial verdict  upon  the  evidence  sub- 
mitted witliout  being  influenced  by 
the  opinion  or  impression  so  formed. 
Jlrlii^  that  the  challenges  were 
properly  overruled.  People  v.  Bvd. 
dermeck,  487 

CHECKS. 
See  Bills,  Notes  and  Checks. 

CITY  COURT  (NEW  YORK). 

The  provision  of  the  act  of  1886 
(Chap.  418,  Laws  of  1886)  amenda- 
tory of  the  Code  of  Civil  Procedure, 
which  declares  that  the  City  Court 
of  New  York  (formerly  the  Marine 
Court)  shall  be  deemed  a  superior 
city  court  within  the  meaning  of  the 
provision  of  the  Code  of  Civil  Pro- 
cedure (§  190)  providing  for  appeals 
to  this  court,  and  which  thus  au- 
thorizes appeals  direct  to  this  court 
from  judgments  of  the  General 
Term  of  said  court,  is  violative  of 
the  provision  of  the  State  Constitu- 
tion (§  12,  art.  6)  which  declares 
that  the  Court  of  Common  Pleas  of 
the  city  and  county  of  New  York 


shall  be  continued  with  the  powers 
and  jurisdiction  it  had  at  the  time 
of  the  adoption  of  the  judiciary  ar- 
tide  of  the  Constitution,  as  said 
act  takes  away  from  the  Court  of 
Common  Pleas  the  power  to  review 
the  decisions  of  the  Marine  Court, 
which  it  had  at  the  time  of  the 
adoption  of  the  judiciary  article  of 
the  Constitution.  Hutkojf  v.  Dem- 
oreet,  377 


CODES. 

See  Code  of  Civil  Procedure. 
Code  op  Criminal  Procedure, 
Penal  Code. 


CODE  OP  CIVIL  PROCEDURE. 

S  190.  RutkoffY.  D&nwreM.  S71 

§  523.  Oadsden  v.  Woodward,  242 
fci  550.  Fiich  V.  McMahon.  (Mem,)  690 
g  763.  Long  v.  Stafford,  274 

fc§  829.  In  re  WUwn,  374 

i5§  834,  836.  Renikan  v;  Dennin.  573 
§  837.  Ondsden  v.  Woodioard.  242 
§§  994,    997,    998.     Schwarz  v. 

Weber.      {Mem.)  658 

§§  1000,  1210.  Long  v.  Stafford,  274 
i^§  1337,  1338.  Hewlett  v.  hUmer.  156 
S§  1987,  1939.  Long  v.  Staffr^d,  274 
§§  1823,  1825,  1826.  Lichtenberg 

V.  Herdifelder,  302 

§  2070.  People  v.   /?.,    TT.  <fe  0. 

R.  R.  Co.  95 

8  Q.'un  i  Hewlett  V.  Elmer.  156 
^  '^*^*  ■}  Angevine  v.  Jackson.  470 
§  2481.  LichUnberg  v.  Herdtf el- 
der. 302 
§  2555.  In  re  Snyder.  178 
S  2589.  In  re  Wison.  874 
^  3347.  HewUU  v.  Elmer.  156 


CODE    OF    CRIMINAL    PROCED- 
URE. 

§§  188. 196,  198.  People  v.  Mon^ 

don.  211 

§§  284,  285,  381.  People  v.  Bud- 

deneieck.  487 

(People  V.  Jaehne.  182 

People  V.  Mondon,  211 

People  V.  McCaUam.        587 
People  V.  Drme.  {Mem.)  655 
§§  467,  542.   People  y.  Btidden^ 

neck  487 
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OOMMISSIONERS       OF 
WAYS. 

See  Highways. 


HIGH- 


COMMITMENT. 

1.  In  an  action  brought  by  plaintiff 
to  dissolve  an  uniucorporated  asso- 
ciation, an  injunction  was  applied 
for  by  liim  to  prevent  a  disposition 
of  its  funds.  Upon  tlie  bearing,  a 
reference  was  granted  to  determine 
the  truth  of  certain  averments 
made  by  plaintiff*,  a  provision  be- 
ing inserted  in  theoi^er,  with  his 
consent,  that  if  he  failed  to  sub- 
stantiate his  claim  he  should  pay 
the  referee's  fees.  Upon  papers 
showing  that  the  referee  found 
against  plaintiff,  but  that  he,  after 
due  notice,  neglected  to  take  up 
the  report  or  pay  the  referee's  fees, 
an  order  to  show  cause  was  granted 
requiring  plaintiff  to  pay  said  fees 
within  three  days,  or  to  show  cause 
why  he  should  not  be  committed 
for  contempt  in  refusing  to  ol)ey 
the  order  of  the  court.  On  return 
of  the  order  to  show  cause,  the 
court  found  plaintiff  (Tuilty  of  the 
offense  charged,  and  ordered  that 
a  commitment  issue,  which  was 
done,  and  plaintiff  was  committed 
to  jail.  In  these  proceedings,  the 
defendants  here  acted  as  the  attor- 
neys for  the  defendant  in  that 
action.  The  order  was  subsequently 
reversed  by  this  court,  it  hold- 
ing that  no  contempt  had  been 
committed.  {FUcher  v.  Radb,  81 
N.  T.  235.)  Held,  that  an  action 
for  false  imprisonment  'was  not 
maintainable;  that  the  court  grant- 
ing the  order  concededly  had  juris- 
diction of  the  parties  and  the  sub- 
ject-matter and  authority  to  deter- 
mine as  to  whether  or  not  a  con- 
tempt had  been  committed,  and  its 
order,  although  erroneous,  was  a 
protection  to  defendants.  Fischer 
▼.  Langbein.  84 

2.  It  was  claimed  that  the  commit- 
ment was  void,  because  it  did  not 
contain  a  statement  that  the  dis- 
obedience referred  to  as  the  con- 
tempt had  defeated,  impaired,  im- 
peded or  prejudiced  some  right  oi 
the  defendants  in  the  former  ac- 


tion. The  commitment,  the  order 
and  the  affidavit  upon  which  it 
was  founded  stated  in  detail  the 
proceedings  which  it  was  claimed 
the  disobedience  affected.  Held, 
that  this  was  a  full  compliance 
with  the  requirements  of  Lhe  rule 
in  respect  to  the  contents  of  a 
commitment.  Id, 


COMPTROLLER. 

Where  the  State  comptroller  has 
acted  upon  an  application  to  vacate 
a  tax  sale,  and  has  denied  the  same, 
he  cannot  be  required  by  mandamus 
to  reach  a  different  conclusion. 
The  matter  is  for  his  determination 
and  although  his  decision  be  erro- 
neous it  cannot  be  thus  reviewed. 
People,  ex  rel,  v.  Chapin.  635 


CONDITION. 

WTiile  no  particular  form  of  words 
is  necessary  to  create  a  limitation 
or  condition,  it  is  essential  that  the 
intention  to  create  them  should  be 
clearly  expressed  in  some  words 
importing  ex  m  termini  that  the 
vesting  or  continuance  of  the  es- 
tate or  interest  is  to  depend  upon 
a  contingency  provided  for.  I^/on 
V.  Hersey,  264 


CONFESSIONS. 
See  ADMissioirs  and  Declarations. 

CONSIDERATION. 

The  pastor  of  a  church,  upon  whose 
property  was  a  mortgage  of 
$15,000,  requested  B..  defendant's 
testatrix,  to  make  a  contribution  to 
help  pay  off  the  mortgasru;  she 
promised  to  contribute  $2,500  if 
he  would  secure  pledges  for  the 
balance.  H.  promised  to  make 
the  effort;  he  did  so  and  was  suc- 
cessful in  securing  pledges  for  the 
amount  required.  B.  thereupon 
gave  to  him  her  promissory  note, 
payable  to  the  trustees  of  the 
chftrch  for  $2,500,  which  note  he 
delivered  to  the  trustees.  In  an 
action  upon  the  note,  hsld^  that  H, 
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was  to  be  regarded  as  having  acted 
as  agent  for  the  church,  and  his 
promise  was  that  of  the  church; 
that  it  liaving  performed  the  con- 
dition, her  promise  became  obliga- 
tory,  and  the  note  was  based  upon 
a  good  consideration.  Bobsrts  v. 
CM,  (JOO 


CONSTITUTIONAL  LAW. 

1.  Whether  the  legislature  can  au- 
thorize a  railroad  corporation  to 
maintain  an  engine-house,  under 
circumstances  which,  if  maintained 
by  an  individual,  would,  by  the 
common  law,  constitute  a  nuisance 
to  private  property  without  pro- 
viding compensation,  qncBre.  Cogs- 
weU  V.  N,  r.,  iV.  H.  db  KB,  R,  Co, 

10 

2.  The  provision  of  the  act  of  1886 
(Chap.  418,  Laws  of  1886)  amend- 
atorj  of  the  Code  of  Civil  Proced- 
ure, whicli  declares  that  the  City 
Court  of  New  York  (formerly  the 
Marine  Court)  shall  be  deemed  a 
superior  city  court  within  the 
meaning  of  the  provision  of  the 
Code  of  Civil  Procedure  (i^  190)  pro- 
viding for  appeals  to  this  court, 
and  which  thus  authorizes  ap- 
peals  direct  to  this  court  from 
judgments  of  the  General  Term  of 
said  court,  is  violative  of  the  pro- 
vision of  the  State  Constitution 
(§  12,  art.  6)  which  declares  that 
the  Court  of  Common  Pleas  of  the 
city  and  county  of  New  York  shall 
be  continued  with  the  powers  and 
jurisdiction  it  had  at  the  time  of 
the  adoption  of  the  judiciary  arti- 
cle of  the  Constitution,  as  said  act 
takes  away  from  the  Court  of  Com- 
mon Pleas  the  power  to  review  the 
decisions  of  the  Marine  Court, 
which  it  had  at  the  time  of  the 
adoption  of  the  judiciary  article  of 
the  Constitution.  Hutkoff  v.  Demo- 
rest,  877 

3.  Power  to  pass  said  act  was  not 
given  to  the  legislature  by  the  pro- 
vision of  said  judiciary  article  (Art. 
6,  §  22),  which  gives  it  power  to 
"  authorize  the  judgments,  decrees 
and  decisions  of  any  court  of  orig- 
inal civil  jurisdiction  established 
in  any  city,  to  be  removed  for  re- 


view directly  into  the  Coart  of  Ap. 
peals.*'  That  provision  was  in- 
tended to  embrace  only  courts  of 
record  established  in  cities  which 
were  in  existence  at  the  time  of  the 
adoption  of  said  article  (December, 
1869),  and  the  Marine  Court  was 
not  a  court  of  record  in  a  legal 
sense  of  the  term  until  1872.      id, 

4.  It  seems  the  Constitution  does  not 
contemplate  the  establishment  by 
the  legislature  of  other  superior 
city  courts  than  those  enumerated 
therein.  Id, 

5.  In  order  to  sustain  an  indictment 
under  the  provision  of  the  act  of 
18a'5  (§  7,  chap.  183,  Laws  of  1885, 
amended  by  chap.  458,  Laws  of 
1885)  prohibiting  the  manufacture 
or  sale  of  any  article  '*not  pro- 
duced from  unadulterated  mill^  or 
cream  from  the  same,*'  which  is 
'Mn  Imitation  or  semblance  of  or 
desisfned  to  take  the  place  of  but. 
ter,"  it  must  be  made  to  appear 
that  the  article  manufactured  wa«, 
by  the  use  of  ingredients,  not  nee- 
essary  or  essential  to  the  article 
itself,  made  in  imitation  or  sem- 
blance of  butter;  the  manufacture 
of  an  article  simply  *' designed  to 
take  the  place  of  butter "  is  not 
an  offense,  as  so  much  of  the  pro- 
vision is  unconstitutional.  People 
V.  Areruberg,  &8 

It  U  within  legislfUive  power  to 

subordinate  one  statute  to  another  in 
particulars  where  the  ttoo  are  in  eon- 
flict.    People  v.  Jaehne,  183 


CONSTRUCTION. 

1.  It  is  the  duty  of  courts  in  constru- 
ing statutes  to  avoid,  if  possible,  a 
construction  which  leads  to  absurd- 
ity  or  manifest  injustice.  People 
V.  Jaehne,  183 

2.  When  the  construction  of  a  con- 
tract depends  upon  the  language 
of  the  instrument  itself,  it  Is  a 
question  of  law  for  the  court,  and 
a  submission  thereof  to  the  jury  is 
error.    D wight  v.  Ger,  L.  Ins.  Co, 

341 

8.  In  considering  the  language  of  »«* 
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iDsnrance  contract,  the  wordn  of  a 
promise  are  to  be  regarded  as  those 
of  the  promisor,  while  those  of  a 
representation  upon  which  the 
promise  is  founded  are  the  words 
of  the  promieee,  and,  in  either 
case,  are  to  be  taken  most  strongly 
against  the  party  using  them.    Id. 

4.  B  se&tM  that  no  questions  concern- 
ing the  interpretation  of  contracts 
can  properly  be  submitted  to  a 
jury,  except  those  arising  upon 
conflicting  evidence  as  to  the  terms 
of  the  contract,  or  when  extrinsic 
evidence  raises  some  doubt  as  to 
the  identity  of  the  subject-matter 
or  the  claimants  thereunder.      Id, 

5.  The  rules  relating  to  the  construc- 
tion of  contracts  stated.  Id, 


CONTEMPT. 

1.  It  teems  that  in  proceedings  under 
the  Code  of  Civil  Procedure  (^3555). 
to  punish  an  executor  for  contempt 
in  neglecting  to  obey  a  surrogate's 
decree  directing  the  payment  of 
moneys  in  his  hands  as  executor, 
the  investigation  may  properly  be 
limited  to  the  questions  as  to  the 
service  of  the  decree  and  the  neg- 
lect constituting  its  violation.  In 
re  Snyder,  178 

2.  Where  in  such  proceedings  the 
neglect  charged  was  not  denied  by 
the  executor,  but  he  presented  his 
own  affidavits,  admitting  a  con- 
version by  him  of  the  funds  of  the 
estate  in  his  hands  to  his  own  pri- 
vate business  the  transfer  of  his 
business  and  stock  in  trade  and 
real  estate  to  his  wife  in  payment 
of  an  antecedent  debt  followed  by 
no  apparent  change  in  possession 
or  management,  and  averring  in 
consequence  of  such  transfer,  insol- 
vency  and  inability  to  comply  with 
the  decree.  Held,  that  the  surro- 
gate was  not  necessarily  concluded 
by  these  averments ;  also  that, 
granting  the  order  punishing  for 
the  alleged  contempt,  rested  in 
discretion,  as  it  did  not  appear  the 
discretion  had  been  unfairly  exer- 
cised, it  was  not  reviewable  here. 

Id. 


CONTRACT. 

1.  Assuming  that  where  a  town  was 
bonded  to  aid  in  the  construction 
of  a  railroad,  on  condition  that  a 
permanent  depot  should  be  erected 
and  maintained  at  a  specified  place 
in  the  town,  this  creates  a  contract 
between  the  railroad  corporation  ^ 
and  the  town;  the  contract  may  not 

be  enforced  by  a  writ  of  mandamue, 
issued  on  behalf  of  the  people  at 
the  instance  of  the  attorney-gen- 
eral.  The  contract  right  and  ob- 
ligation are  not  in  any  proper 
sense  a  public  matter  in  which  the 
people  of  the  State  in  their  sov- 
ereign capacitv  are  interested. 
PeopU  V.  R.,  W.  d  0.  B.  R.  Co.  95 

2.  R  seema  such  a  contract  must  be 
enforced  by  some  proceeding  on 
behalf  of  the  town.  Id. 

8.  While  no  particular  form  of  words 
is  necessary  to  create  a  limitation 
or  condition,  it  is  essential  that 
the  intention  to  create  them  should 
be  clearly  expressed  in  some  words 
importing  ex  vi  termini  that  the 
vesting  or  continuance  of  the  estate 
or  interest  is  to  depend  upon  a 
contingency  provided  for.  Lyon  v. 
Heraey.  264 

4.  L.  died  seized  of  a  tract  of  land 
in  L.  county  and  of  an  interest  in 
certain  tannery  property.  His  will 
gave  to  his  executors  power  to  sell 
the  neal  estate.  They  entered  into 
a  contract  with  the  firm  of  C.  J. 
L.  &  Co.  for  the  sale  to  that  firm  of 
all  the  hemlock  bark  upon  the 
tract.  The  contract,  after  stating 
that  the  tract  was  in  the  vicinity 
of  the  tannery,  contained  this 
clause :  '*  Said  bark  to  be  used 
there  in  carrying  said  tannery  on." 
The  contract  provded  that  the 
vendees  should  pay  a  price  speci- 
fied for  the  bark,  lo  be  paid  before 
its  removal  from  the  land,  the  bark 
to  remain  the  property  of  the 
estate  until  paid  for.  The  vendees 
were  to  cut  not  over  a  specified 
number  of  cords  per  year  and  were 
authorized  to  enter  upon  the  land, 
to  fell  and  cure  said  bark  and  re- 
move it  in  the  usual  way.  Said 
vendees  entered  upon  the  perform- 
ance of  their  contract,  and  they 
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and  defendants,  their  assignees, 
continued  to  take  and  use  the  bark 
in  the  tannery  until  it  was  de- 
stroyed by  fire.  Before  this  the 
tannery  property  had  l>een  sold 
on  a  partition  sale,  and  one  of  the 
defendants  became  the  owner. 
Defendants  owned  another  tannery 
in  the  Ticinity,  and,  after  notice 
from  plaintiffs  claiming  a  right  to 
terminate  the  contract,  and  that 
they  elected  so  to  do,  they  con- 
tinued to  cat  bark  with  the  avowed 
purpose  of  using  it  in  the  other 
tannery.  In  an  action  to  annul 
the  contract,  to  restrain  such  use, 
and  to  determine  the  ownership  of 
the  bark  cut  and  not  removed 
from  the  tract,  held^  that  the  words 
quoted  created  neither  a  limita- 
tion nor  a  condition;  and  that  the 
action  was  not  maintainable.      Id. 

5.  When  the  construction  of  a  con- 
tract depends  upon  the  language  of 
the  instrument  itself,  it  is  a  ques- 
tion of  law  for  the  court,  and  a 
submission  thereof  to  the  jury  is 
error.  BwiglU  v.  Germania  L,  Ins. 
Go,  841 

6.  In  considering  the  language  of  an 
insurance  contract,  the  words  of  a 
promise  are  to  be  regarded  as  those 
of  the  promisor,  while  those  of  a 
representation  upon  which  the 
promise  is  founded  are  the  words 
of  the  promisee,  and,  in  either  case, 
are  to  be  talcen  most  strongly 
against  the  party  using  them.    Id. 

7.  It  ieems  that  no  questions  concern- 
ing the  interpretation  of  contracts 
can  properly  be  submitted  to  a  jury, 
except  those  arising  upon  conflict- 
ing evidence  as  to  the  terms  of  the 
contract,  or  when  extrinsic  evi- 
dence ndses  some  doubt  as  to  the 
identity  of  the  subject-matter  or 
the  claimants  thereunder.  Id. 

8.  The  rules  relating  to  the  construc- 
tion of  contracts  stated.  Id. 

9.  Where  one  person  enters  into  the 
employment  of  another  without  an 

I  express  agreement  as  to  the  time  of 
service  or  measure  of  compensa- 
tion, in  the  absence  of  any  proof  of 
usage,  it  is  to  be  considered  as  a 


general  hiring ;  but  no  agreement 
can  be  Implied  that  compensation 
shall  be  postponed  until  the  termi- 
nation of  the  employment ;  and 
where  the  employment  has  contin- 
ued for  a  long  period  of  time,  and 
there  are  no  mutual  accounts  be- 
tween the  parties,  the  statute  of 
limitations  is  a  bar  to  a  claim  for 
more  than  six  years  of  serviceB  in 
such  employment,  unless  it  appear 
that  payments  have  been  made  to 
applv  thereon  within  the  six  years, 
in  which  case  a  recovery  is  proper 
for  a  period  beginning  six  years 
prior  to  the  first  of  said  payments. 
In  re  Gardner.  533 

10.  Contracts  made  nnder  and  in  pur- 
suance of  the  act  of  1870  (Chap.  378, 
Laws  of  1870),  organizing  *•  the 
Buffalo  State  Asylum  for  the  In- 
sane"  for  furnishing  materials  for 
the  construction  of  buildings,  were 
not  abrogated  by  the  provisions  in 
the  appropriation  bills  of  1874  and 
1875  (Chap.  823,  Laws  of  1874,  and 
chap.  264,  Laws  of  1875)  in  refer- 
ence to  that  institution.  McMaster 
V.  State.  547 

11.  Accordingly  held,  where  a  claim 
against  the  State  for  damages  for 
breach  of  contracts  for  furnishing 
building  materials  was  presented 
more  than  six  years  after  the  pas- 
sage  of  the  act  of  1875,  but  within 
six  years  after  breach  of  the  ctm- 
tracts  on  the  pari  of  the  ofBdials 
having  charge  of  the  work,  that  the 
claim  was  not  barred  by  the  statute 
of  limitations.  Id, 

12.  The  pastor  of  a  church  upon 
whose  property  was  a  mortgage  of 
$15,0(X),  requested  B.,  dtsfendant^s 
testatrix,  to  make  a  contribution  to 
help  pay  off  the  mort^ra^re;  she 
promised  to  contribute  $2,500  if  he 
would  secure  pledges  for  the  bal- 
ance. H.  promised  to  make  the 
effort ;  he  did  so  and  was  success- 
ful in  securing  pledges  for  the 
amount  required.  B.  thereupon 
gave  to  him  her  promissory  note, 
payable  to  the  trustees  of  the 
church  for  $2,500,  which  note  he 
delivered  to  the  trustees.  In  an 
action  upon  the  note,  heid,  that  H. 
was  to  be  regarded  as  having  acted 
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aa  agent  for  the  charch,  and  his 
promise  was  that  of  the  cUurcli; 
tbat  it  having  performed  the  con- 
dition»  her  promise  became  obliga- 
tory, and  the  note  was  based  upon 
a  irood  consideration.  Roberts  v. 
GM.  600 

13.  R  seems  the  same  result  would 
follow  if  it  should  be  conceded  that 
H.  acted  not  for  the  church,  but  for 
himself,  intending  to  present  the 
money  subsequently  to  the  church. 

Id, 

CORONERS. 

1.  Where  it  has  been  made  to  appear 
before  a  coroner's  inquest  that  a 
death  has  been  caused  by  criminal 
means,  the  situation  of  a  person 
accused  of  and  under  arrest  for  the 
crime,  who  is  examined  before  the 
coroner  and  his  jury,  is  similar  to 
that  he  would  occupy  if  before  an 
examining  magistrate,  and  he  is  to 
be  treated  in  the  same  manner;  his 
examination,  therefore,  if  not  taken 
in  conformity  with  the  statute 
(CJode  of  Grim.  Pro.,§§  188,  196, 
198),  cannot  be  used  agamst  him  on 
trial  for  the  offense.  People  v. 
Mandon,  211 

2.  R  seems  that  where  a  coroner's  in- 
quest  is  held  before  it  is  ascer- 
tained that  a  crime  has  been  com- 
mitted, or  before  any  person  has 
been  arrested  charged  with  the 
crime,  and  a  witness  is  called  and 
sworn,  his  testimony,  should  he 
afterward  be  charged  with  the 
crime,  may  be  used  against  him  on 
his  trial,  although  at  the  time  of 
his  examination  lie  was  aware  that 
it  was  suspected  a  crime  had  been 
committed,  and  that  he  was  the 
criminal.  Id. 

CORPORATIONS. 

1.  A  corporation,  in  order  to  defeat  a 
contract  entered  into  by  its  direc- 
tors on  its  behalf,  in  which  one  or 
more  of  them  had  a  private  in- 
terest, is  not  bound  to  show  that 
the  influence  of  the  director  or  di- 
rectors having  the  private  interest 
determined  the  action  of  the  board. 
Munson  v.  5.,  G,  <fe  (7.  R.  R.Co,5S 

SiOKELs— Vol.  LVIII. 


2.  The  promoters  of  a  corporation 
do  not  represent  it  in  any  relation 
of  agency,  and  have  no  autliority 
to  enter  into  preliminary  contracts 
binding  the  corporation  when  it 
shall  come  into  existence,  and,  if 
its  sanction  to  such  a  contract  is 
obtained  by  the  act  or  co-operation 
of  a  director  who  has  a  private  in- 
terest, it  may  resist  an  action  for 
specific  performance,  at  least  in  a 
case  where  it  has  not  accepted  the 
consideration  or  taken  the  benefit 
of  the  contract.  Id, 

3.  Plaintiffs  were  the  owners  of 
nearly  the  whole  of  an  issue  of 
mortgage  bonds  made  by  the  S.  B. 
&  C.  R.  R.  Co.  Said  corporation 
having  become  insolvent  and  hav- 
ing abandoned  the  enterprise  of 
constructing  its  road,  plaintiffs 
entered  into  a  contract  with  de- 
fendant Magee,  which  recited  that 
Magee  represented  persons  and 
interests  proposing  to  organize 
another  railroad  company.  By  the 
contract,  plaintiffs  agreed  to  fore- 
close the  mortgage  securing  the 
bonds,  to  purchase  the  property 
covered  by  the  mortgage  on  fore- 
closure sale,  and  to  convey  the 
same  to  Magee,  or  to  the  company 
proposed  to  be  organized.  Magee 
agreed  to  deliver  to  plaintiffs,  in 
payment  for  the  property  so  con- 
veyed, first  mortgage  bonds  of  the 
new  company  to  an  amount  speci- 
fied. A  new  company  was  organ- 
ized, which  contemplated  building 
a  road  on  substantially  the  same 
line  as  that  of  the  old  company,  of 
which  new  company  plaintiff  Mun- 
son was  president  and  a  director. 
Its  board  of  directors  passed  a  reso- 
lution assuming  the  obligations  of 
Magee  and  subsequently  a  new 
contract  was  made  between  it  and 
plaintiffs,  which  substituted  the 
company  in  place  of  Magee  in  the 
contract.  Munson,  as  a  director, 
participated  in  the  meeting  of  the 
board  at  which  the  resolution  was 
passed  and,  as  its  president,  exe- 
cuted the  new  contract.  The  new 
company  subsequently  located  an 
entirely  new  line  upon  which  to 
build  its  road.  Plaintiffs  foreclosed 
the  mortgage  and  purchased  the 
property,  which  consisted  of  rights 
of  way' and  a  road-bed,  partially 
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graded  over  a  portion  of  the  route 
of  the  old  com  pan  J.  Held,  that 
au  action  to  compel  a  specific  per- 
formance of  its  contract  by  the 
new  company  was  not  maintain- 
able ;  that  the  right  of  the  com- 
pany to  repudiate  the  contract  was 
not  affected  by  the  fact  that  Mun. 
son's  associates,  the  other  plain- 
tiffs, were  not  themselves  disabled 
from  contracting  for  it,  or  that 
Munson  was  but  one  of  ten  di- 
rectors who  voted  in  favor  of  the 
contract ;  also  field,  that  the  case 
was  not  within  the  terms  or  the 
spirit  and  intent  of  the  act  of  1873 
(Chap.  710.  Laws  of  1873),  whicli 
authorizes  the  purchaser,  on  fore- 
closure of  the  property  of  a  rail- 
road corporation,  to  form  a  new 
corporation  to  operate  the  road.  Id, 

4.  It  seems  that  an  agreement  on  the 
part  of  a  railroad  corporation, 
made  on  the  purchase  of  rights  of 
way,  to  pay  therefor  in  bonds  of 
the  corporation,  secured  by  mort- 
gage upon  its  property,  is  within 
its  implied,  if  not  within  its  ex- 
press power.  (Subd.  10,  §  28,  chap. 
140,  Laws  of  1850.)  Id, 

See  Insurance  (Life). 

Manupaci'uring  Corporations. 
Municipal  Corporations. 
Railroad  Corporations. 


COSTS. 

1.  Under  the  Code  of  Civil  Proced- 
ure (§  2589)  an  unsuccessful  con- 
testant of  the  probate  of  n  will  on 
appeal  may  not  be  allowed  costs; 
costs  on  appeal  may  only  be 
awarded  to  the  successful  party. 
In  re  Wilson.  874 

2.  Upon  a  reference  under  the  stat- 
ute of  a  claim  against  the  estate  of 
a  deceased  person,  the  prevailing 
party  is  entitled  to  recover  his  ne- 
cessary disbursements.  Larkins 
V.  Maxon,  680 

8,  The  provision  of  the  Code  of  Pro- 
cedure allowing  such  disburse- 
ments was  not  repealed  by  the 
Repealing  Act  of  1880  (Chap.  245. 
Laws  of  1880),  but  the  right 
thereto  is  preserved  by  the  quali- 


fyinfi:   seetion    of    said  act  (§  8, 
subd.  8).  Id. 

As  to  what  is  sufficUnt  pre~ 

sentatiou  of  claim  affuinst  eslate^  and 
as  to  when  costs  should  not  be  aUotced 
against  executors. 

See  Johnson  v.  Myers.  {Mem.)   666 


COUNTER-CLAIM. 

WJt>en  couTiter-ckdm  for  oter- 

payment  of  salary  to  dty  officer  not 
allowable. 

See  Cox  v.  Mayor,  etc  619 


COURTS. 

See  City  Court  (New  York). 
Court  of  Appeals. 
Court  of  Common  Pueas  (New 

York). 
General  Term. 
Surrogate's  Court. 


COURT  OF  APPEALS. 

1.  An  appeal  to  this  court  from  a 
judgment  of  General  Term,  afBrm- 
ing  a  decree  of  the  surro^te  ad- 
mitting a  will  to  probate,  doee  not 
bring  up  for  review  a  question  of 
fact  depending  upon  conflicting 
evidence  ;  it  is  for  it  only  to  deter- 
mine whether  there  is  any  evidence 
upon  which  the  decision  below 
might  fairly  and  reasonably-  stand. 
ffetoleU  V.  Eljner.  156 

2.  The  power  of  the  court  in  this 
respect  was  not  enlarged  by  the 
amendment  of  1883  (Chap.  2!^, 
Laws  of  1883),  to  the  provision  of 
the  Code  of  Civil  Procedure  (subd. 
1,  ^  3347),  limiting  the  effect  of 
certain  chapters  of  the  Code,  in- 
cluding that  in  reference  to  surro- 
gates (Chap.  18),  to  actions  or  spe- 
cial proceedings  commenced  on  or 
after  September  1,  1880.  The 
amendment  only  regulates  such 
appeals  as  by  existing  laws  were 
permitted.  Id, 

3.  By  the  Code  (§  2545),  the  practice 
upon  a  trial  by  a  Surrogate's  Court 
of  a  question  of  fact,  and  the  prep, 
aration  of  papers  on  which  an  ap- 
peal  shall  be  heard,  are  assimilated 
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to  tlie  proceedings  on  and  after 
trial  of  an.  action  by  the  court,  and 
for  this  purpose  the  surrogate's 
decree  is  regarded  as  a  judgment 
in  an  action.  Id, 

4.  The  provisions  of  the  Code  in  ref- 
erence to  this  subject  are  applica- 
ble to  the  Court  of  Appeals  as  well 
as  to  the  Supreme  Court,  and  these 
provisions  defining  and  limiting  the 
questions  which  may  be  brought  up 
for  review  by^  the  former  court 
(§§  1336, 1388).  are  applicable  to  an 
appeal  from  the  determination  of 
the  General  Term,  on  appeal  to  it 
from  a  surrogate's  decree,  upon  the 
trial  by  him  of  an  issue  of  fact. 

Id. 


COURT    OF     COMMON 
(NEW  YORK). 


PLEAS 


3ee  City  Court  (New  York). 


COVENANT. 

A  covenant  of  indemnity  against 
the  recovery  of  a  judgment  is 
broken  the  moment  judgment  is 
recovered  against  the  covenantee, 
and  a  cause  of  action  thereon  is 
complete  for  damages,  which  are 
measured  by  the  amount  of  the 
judgment;  and  this,  although  the 
judgment  has  not  been  paid  by  him, 
and  although  the  covenantor  was 
not  a  party  to  and  had  no  notice  of 
the  former  action.  Conner  v. 
Heeves.  627 


CREDITOR'S  SUIT. 

An  action,  based  upon  a  judg- 
ment, rendered  against  executors  in 
their  representative  capacity,  is  not 
maintainable  to  set  aside,  as  fraudu- 
lent against  creditors,  a  conveyance 
of  real  estate  made  by  the  deceident. 
Tlie  judgment  is  not  a  lien  upon  the 
land  and  so  it  may  not  be  sold  un- 
der any  execution  issued  thereon 
(Code  of  Civ.  Pro.,  §§  1823, 1825, 
1826.)  The  conveyance,  therefore, 
is  no  obstruction  to  any  lien  the 
judgment  creditor  has,  or  to  the 
enforcement  of  any  execution  is- 
sued upon  his  judgment.  lAchten- 
berg  v.  Hertfelder.  302 


CRIMINAL  TRIAL. 

1.  It  MemsXhAi  when  upon  a  criminal 
trial  there  is,  in  addition  to  a  con- 
fession of  the  defendant,  proof  of 
circumstances  which, although  they 
may  have  an  innocent  construction, 
are  calciUated  to  suggest  the  com- 
mission of  the  crime,  and  for  the 
explanation  of  which  the  confession 
furnishes  the  key,  there  is  sufficient 
"  additioual  proof  that  the  crime 
charged  has  been  committed"  to 
warrant  a  conviction,  within  the 
meaning  of  the  provision  of  the 
Code  of  Criminal  Procedure  (§  395) 
requiring  such  proof.  People  v. 
Jaehne.  182 

2.  A  confession  under  said  provision 
is  competent  proof  both  of  the 
criminal  agency  of  the  defendant 
and  of  the  body  of  the  crime,  but 
insufficient  as  to  the  latter  to  war- 
rant a  conviction  without  corrobo- 
ration. Id. 

3.  Where  it  has  been  made  to  appear 
before  a  coroner's  inquest  that  a 
death  has  been  caused  by  criminal 
means,  the  situation  of  a  person  ac- 
cused of  and  under  arrest  for  the 
crime,  who  is  examined  before  the 
coroner  and  his  jury,  is  similar  to 
that  he  would  occupy  if  before  an 
examining  magistrate,  and  he  is  to 
be  treated  in  the  same  manner ; 
his  examination,  therefore,  if  not 
taken  in  conformity  with  the  stat- 
ute (Code  of  Crim.  Pro.,§§  188, 196, 
198),  cannot  be  nsed  against  him  on 
trial  for  the  offense.  People  v 
Mondon.  211 

4.  On  the  trial  of  an  indictment  for 
murder  it  appeared  that  the  pris- 
oner, who  was  an  ignorant  Italian 
laborer,  unfamiliar  with  the  Eng- 
lish language,  was  arrested  with- 
out warrant  as  the  suspected  mur- 
derer, and  while  under  arrest  was 
taken  by  the  officer  having  him  in 
charge  before  a  coroner's  Inquest, 
and  after  proof  had  been  given  of 
the  homicide,  was  examined,  on 
oath,  by  the  district  attorney  and 
the  coroner  as  to  circumstances 
tending  to  connect  him  with  the 
crime.  It  did  not  appear  that  he 
was  informed  that  he  was  not  bound 
to    answer    questions    tending  to 
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crimiDate  himself.  Tlie  prosecu- 
tion was  permitted  to  prove,  under 
objections  and  exceptions,  the  state- 
ments BO  made  by  the  prisoner. 
Ileld  error ;  and  that  the  evidence 
was  not  rendered  competent  by  the 
provision  of  the  Code  of  Criminal 
Procedure  (§  395)  specifying  the 
cases  wliere  the  confession  of  a  de- 
fendant in  a  criminal  action  may  be 
given  in  evidence  against  him.  Id. 

5.  It  seems  thdii  where  a  coroner's' in- 
quest is  held  before  it  is  ascertained 
that  a  crime  has  been  committed, 
or  before  any  person  has  been  ar- 
rested charged  with  the  crime,  and 
a  witness  is  called  and  sworn,  his 
testimony,  should  he  afterward  be 
charged  with  the  crime,  may  be 
used  against  him  on  his  trial,  al- 
though at  the  time  of  his  examina- 
tion lie  was  aware  that  it  was  sus- 
pected a  crime  had  been  committed, 
and  that  he  was  the  criminal.     Id. 

6.  Upon  the  trial  of  an  indictment 
for  murder  in  the  first  degree,  the 
testimony  of  defendant  was  to  the 
effect  that  V.,  the  deceased,  came 
to  the  cabin  where  defendant  lived, 
forced  open  the  door  and  entered 
without  permission  and,  after  some 
words.^struck  defendant  as  he  was 
sitting  on  a  bench,  knocking  him 
off  on  the  floor,  and,  as  he  arose, 
seized  a  stick  of  wood;  defendant 
also  grasped  hold  of  it;  a  struggle 
ensued,  during  which  V.  grasped 
defendant  by  the  throat  and  jam- 
med bim  back  to  the  wall  near  a 
shelf  upon  which  was  a  butcher 
knife;  this  defendant  seized  and 
stabbed  V.  with  it,  weakening 
him  so  that  defendant  got  him 
down  and  choked  him  until,  as 
defendant  testified,  he  found  him 
"  about  past  recall,"  and  feared  he 
had  killed  him;  he  then  struck 
V.  with  an  axe,  crushing  in  liis 
skull  and  killing  him.  Held,  that 
defendant's  own  testimony  justified 
a  conviction  for  murder  in  the  first 
degree.  People  v.  Beckwith.       860 

7.  In  order  to  snstain  an  indictment 
under  the  provision  of  the  act  of 
18a5  (§  7,  chap.  183,  Laws  of  1885, 
amended  by  chap.  458,  Laws  of 
1885),  prohibiting  the  manufacture 
or  sale  of  any  article  '  'not  produced 


from  unadulterated  milk  or  i 
from  the  same,"  which  is  "  in  imi- 
tation  or  semblance  of  or  deaigoed 
to  take  the  place  of  butter,^  it 
must  be  made  to  appear  that  the 
article  manufactured  was,  by  the 
use  of  ingredients,  not  oeok-ssary 
or  essential  to  tbe  article  itself, 
made  in  imitation  or  semblance  of 
butter;  the  manufacture  of  an  ar- 
ticle simply  "  designed  to  take  the 
place  of  butter  "  is  not  an  offense. 
as  so  much  of  the  provision  ia  un- 
constitutional. People  ▼.  Aren^ 
herg,  388 

8.  Upon  the  trial  of  an  indictment 
for  a  violation  of  said  provision,  it 
appeared  tUat  defendant  sold  the 
article  known  as  oleomari^arine. 
The  court  charged  in  substance 
that  the  simple  question  for  the 
jury  to  determine  was,  as  to 
whether  the  defendant  had  manu- 
factured or  sold  an  article  known 
as  oleomargarine,  which  was  not 
made  of  unadulterated  milk  or 
cream,  and  if  he  did  so,  be  was 
guilty.  Hfld  error.  (Andrbwb 
and  Earl,  JJ.,  dissenting.)        Id. 

9.  Upon  a  motion  in  arrest  of  judg- 
ment, under  the  Code  of  Criminal 
Procedure  (^§  831,  467).  only  two 
objections  are  available*  (1)  "to 
the  jurisdiction  of  the  coart  over 
the  subject  of  the  indictment;" 
(2)  *'  that  the  facts  stated  do  not 
constitute  a  crime.'*  People  v. 
Buddeneieek.  487 

10.  On  the  trial  of  an  indictment  in 
causing  death  by  culpable  negli- 
gence in  the  erection  of  a  build- 
ing, after  D.  O.,  an  inspector  of 
buildings  for  the  fire  department, 
had  testified  as  to  the  condition  of 
the  fallen  wall  of  the  building,  its 
want  of  solidity,  the  materials  of 
which  it  was  constructed,  and, 
among  other  things,  that  the  mor- 
tar used  was  of  poor  and  inferior 
quality,  being  chiefly  composed  of 
loam  instead  of  sand,  he  was  al- 
lowed to  produce  in  evidence 
specimens  of  mortar  and  of  mor- 
tar and  brick  taken  from  the 
rains  and  a  specimen  from  another 
building  of  brick  and  mortar  prop- 
erly prepared.    Held  no  error.  Id. 
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11.  On  tbe  cro98-ex8imiDatIon  of  said 
witoefls  he  proved  certain  reports 
made  by  the  official  examiners,  to 
the  effect  that  the  buildings  in 
question  were  unsafe,  which  re- 
ports were  offered  in  evidence  by 
defendant.  Upon  re-direct  exami- 
nation the  prosecution  offered  in  evi- 
dence certain  other  reports  subse- 
quently made  concerning  the  same 
buildings.  Before  they  were  re- 
ceived defendant's  counsel  was  per- 
mitted to  examine  the  witness,  and 
upon  such  examination  the  gen- 
eral contents  of  the  reports  were 
shown.  This,  and  a  condition  of 
the  buildings  substantially  as 
stated  therein,  was  also  disclosed 
by  parol  evidence  on  examinations 
by  defendant's  counsel,  or  by  the 
district  attorney  in  answer  or  ex- 
planation of  that  so  obtained.  Held, 
that  the  admission  of  the  reports  in 
evidence  was  not  a  ground  of  re- 
versal, as  it  could  in  no  respect 
have  tended  to  defendant's  preju- 
dice.    (Code  of  Crim.  Pro..  §  542.) 

Id, 

12.  The  prosecution  offered  in  evi- 
dence a  photograph  of  a  part  of 
the  ruins  taken  during  the  trial. 
It  was  proved  that  the  part  repre- 
sented was  in  the  same  condition 
as  when  seen  by  the  witness  a  few 
days  after  the  accident ;  also,  that 
the  photograph  accurately  repre- 
sented the  scene.  Held,  that  the 
photograph  was  admissible  and 
properly  received  in  evidence.    Id, 

13.  Also  Tield,  that  while  the  court, 
in  its  discretion,  might  have  al- 
lowed the  jury  to  visit  and  view 
the  premises,  its  refusal  to  do  so 
at  the  request  of  the  defendant's 
counsel  was  not  error.  Jd. 

14.  A  stipulation  by  counsel  in  a 
criminal  trial  that  a  general  ex- 
ception to  a  charge  shall  give  the 
defendant  the  benefit  of  a  partic- 
ular exception  is  unavailable.     Id. 

15.  Upon  the  trial  of  an  indictment 
for  libel,  it  appeared  that  the  libel- 
ous article,  which  related  to  the 
disbursement  of  moneys  in  con- 
nection with  the  comptroller's  of- 
fice in  the  city  of  T.,  was  printed 
in  a    newspaper,  published  by   a 


corporation  with  which  all  the  de- 
fendants were  connected.  Testi- 
mony was  given  on  the  part  of  the 
prosecution  by  L.  and  H.,  report- 
ers  connected  with  the  paper,  that 
the  article  was  written  by  L.,  and 
after  its  appearance  in  the  first 
edition  of  the  paper  a  question 
was  raised  as  to  the  truth  of  the 
charges.  L.  and  H.  were  sent  by 
defendants  to  the  comptroller's  of- 
fice to  ascertain  the  facts  and 
charges.  They  reported  that  they 
were  false,  and  an  article  was  pre- 
pared by  H,  for  the  second  edition, 
containing  a  retraction,  which  de- 
fendants declined  to  publish,  but 
Issued  the  second  edition  with  the 
libelous  article  therein.  The  testi- 
mony of  L.  and  H.  as  to  their  go- 
ing  to  the  comptroller's  office  was 
contradicted  by  the  defendants, 
each  of  whom  denied  any  knowl- 
edge of  the  article  until  after  the 
publication  of  the  second  edition. 
The  prosecution  was  thereupon 
permitted  to  prove,  under  objec- 
tion and  exception,  by  a  clerk  in 
the  comptroller's  office,  that  on 
the  day  in  question  L.  and  H.  came 
to  said  office  and  looked  over  the 
books.  Hdd  no  error.  People  v. 
Sherman,  ^         613 

16.  It  is  n6t  error  for  the  court, 
during  the  course  of,  and  before 
the  conclusion  of  the  evidence  on 
the  trial  of  a  criminal  action,  to 
refuse  tu  pass  upon  propositions  of 
law;  it  has  the  right  to  reserve 
the  disposition  of  such  questions 
until  the  entire  testimony  is  in. 
People  V.  McCdUam,  587 

17.  Upon  such  trial  it  is  not  error 
for  the  court  to  refuse  to  pass  upon 
abstract  qjjestions  of  law.  Id, 

18.  If  the  charge,  as  a  whole,  con- 
veys  to  the  jury  the  correct  rule  of 
law  upon  a  given  question  the 
judgment  will  not  be  reversed,  al- 
though detached  portions  may  be 
erroneous;  and,  if  the  language 
employed  be  capable  of  different 
constructions,  that  one  will  be 
adopted  which  will  lead  to  an  af- 
firmance of  the  judgment  unless 
it  fairly  appears  that  the  jury 
might  have  been  misled.  Id, 
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10.  Upon  trial  of  an  indictment  for 
larcoDj,  it  appeared  that  wliile  of- 
ficers were  making  a  search  of  de- 

[  fendant*s  house  for  the  stolen  prop- 
erty, one  of  them  said  to  her  that 
she  might  as  well  own  up,  as  they 
had  proof  sufficient  to  convict  her, 
and  that  she  might  consider  her- 
self under  arrest.  Tliereafter  she 
made  certain  statements,  which 
were  proved  under  objection  and 
exception,  lleldt  that  conceding 
the  statements  so  made  would  be 
regarded  as  confessions,  evidence 
thereof  was  competent  under  the 
Code  of  Criminal  Procedure  (§  895); 
it  could  not  be  considered  that  the 
statement  of  the  officer  was  a  threat 
or  that  the  declarations  of  defend- 
ant were  induced  by  fear.  Id. 

20.  The  property  alleged  to  have 
been  stolen  was  a  trunk  containing 
money  and  other  property.  Tlie 
owner  testified  on  his  direct  exam- 
ination that  he  lost  $540  in  money; 
from  his  cross-examination  it  was 
claimed  that  he  was  uncertain  as  to 
the  amount  taken.  The  court 
charged  that  if  they  "were  con- 
vinced that  the  value  of  the  prop- 
erty taken  was  over  $500  and  that 
defendant  took  it,  they  might  con- 
vict  her  of  grand  larceny  in  the 
first  degree;  if  the  value  was  less 
but  more  than  $25,  they  might  con- 
vict of  grand  larceny  in  the  second 
degree;  if  less  than  $25,  then  of 
petit  larceny.     Ildd  no  error.    Id, 

21.  It  is  within  the  discretion  of  the 
court  upon  a  criminal  trial,  after  a 
witness  for  the  prosecution  has  de- 
tailed the  incidents  of  a  transac- 
tion, to  permit  the  district  aitor- 
ney  to  call  his  attention  to  particu- 
lar facts.     People  v.  Druse.       653 

23.  Upon  the  trial  of  an  indictment 
for  murder,  after  evidence  has  been 
given  on  the  part  of  the  defendant 
tending  to  show  that  the  homicide 
was  committed  in  self-defense,  he 
may  follow  it  with  proof  of  the 
general  reputation  of  the  deceased 
for  quarrelsomeness  and  violence; 
but  evidence  of  specific  acts  of  vio- 
lence toward  third  persons  is  in- 
competent. Id. 

23.  A  confession  of  a  defendant  in  a 


criminal  action  voluntarily  made  is 
competent  evidence  against  him, 
although  made  wlien  he  was  nnder 
arrest.  (Code  of  Crim.  Pro.,  §895.) 

Id. 


CUSTOM. 

A.,  plaintifTfl  testator,  a  car  repairer 
in  defendant's  employ,  was  under 
one  of  its  cars,  standing  on  a  Fide 
track,  engaged  in  making  repairs. 
Another  car  was  carelessly  backed 
against  it  by  other  employes,  caus- 
ing his  death.  In  an  action  to  re- 
cover damages,  it  appeared  that 
other  railroad  companies  have 
adopted  a  rule,  providing  for  the 
placing  of  a  blue  flag  by  day,  and 
blue  light  by  night,  upon  a  car  un- 
der which  repairmen  weve  at  work, 
and  prohibiting  the  ooupliag  or 
moving  of  a  car  thus  protected  un- 
til  the  signal  is  removed  by  the 
repairmen.  No  similar  rule,  or  rule 
applicable  to  such  a  case,  had  been 
adopted  by  the  defendant.  Held, 
that  the  question  of  neglig-ence  on 
its  part  was  one'  of  fact  for  the 
jury,  and  that  it  was  immaterial 
that  there  was  a  custom  among  the 
repairmen  at  the  place  where  the 
accident  happened,  to  place  a  red 
flag  at  each  end  of  cars  which  they 
were  repairing,  it  not  appearing 
that  a  rule  to  that  effect  had  been 
promulgated  or  obedience  thereto 
required  by  defendant,  or  that  it 
was  printed  or  generally  known  to 
the  engineers  engaged  in  running 
trains.  Abel  v.  President,  etc.,  D. 
db  H.  a  Co,  581 

A  custom  of  a  bank  to  require 

signature  of  customer  to  accompany 
deposit  maji  be  wrtired  by  U,  and  re- 
ceipt of  deposit  icWiovt  requirinff  sig- 
nature is  a  waiver. 

See  Sims  v.  U,  S.  T.  Co,  473 


DAMAGES. 

1.  In  an  action  to  recover  damagei 
for  injuries  to  plaintiff's  steam 
ferry-boat  alleged  to  have  been 
caused  by  defendant's  negligence, 
it  appeared  that  in  repairing  the 
boat  some  improvements  were 
made  therein.  The  gross  amount  of 
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expenditures  was  shown  on  tlie 
trial,  without  separating  the  ex- 
penses of  the  repairs  from  those  of 
the  improvements.  Meld,  a  refusal 
to  charge  that  plaintiffs  could  re- 
cover only  nominal  damages,  and 
could  recover  no  damages  for  the 
loss  of  the  use  of  the  boat  while  be- 
inff  renaired,  was  not  error;  that 
while  tne  burden  of  proof  was  upon 
plaintiffs  on  the  question  of  dam- 
ages, jet  as  the  evidence  showed 
substantial  damages  caused  by  de- 
fendant's negligence,  the  failure 
to  distinguish  as  to  all  the  items 
between  the  expenditures  thereby 
Incurred  and  those  for  which  de- 
fendant was  not  liable,  did  not 
limit  the  recovery  to  nominal  dam- 
ages. Mark  v.  JI.  R  Bridge  Oo.  28 

2.  It  seems  if  the  request  had  been 
simply  to  charge  that  defendant 
was  only  liable  for  expense  of  re- 
pairs or  loss  of  time,  which  were 
affirmatively  shown  to  have  been 
caused  by  defendant's  negligence, 
a  refusal  so  to  charge  would  have 
been  error.  Id. 

3.  A.  covenant  of  indemnity  against 
the  recovery  of  a  judgment  is 
broken  the  moment  judgment  is  re- 
covered agaiust  the  covenantee,  and 
a  cause  of  action  thereon  is  com- 
plete for  damages,  which  are  meas- 
ured by  the  amount  of  the  judg- 
ment; and  this,  although  the  judg- 
ment has  not  been  paid  by  him,  and 
although  the  covenantor  was  not  a 
party  to  and  had  no  notice  of  tlie 
former  action.     Conner  v.  Reeves, 
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DEED. 

At  a  foredosnre  sale,  made  in  1876, 
the  mortga^red  premisses  were  sold 
in  parcels;  H.,  plaintiff's  grantor, 
became  the  purchaser  of  a  lot,  be- 
ing part  of  what  was  known  as  the 
"  barn  lot."  in  the  village  of  W., 
which  was  described  in  the 
referee's  deed  as  bounded  **  on  the 
west  by  Wood  creek  *  *  *  on 
the  east  by  William  street,  the  lot 
hereby  conveyed  being  fifty-five 
feet  in  length  along  William  street, 
from  and  off  the  north  end  of  said 
barn  lot,  and  about  thirty  feet  in 


width  from  Wood  creek  to  William 
street."  The  barn  lot  was  a  strip 
of  land  lying  between  Wood  creek 
and  William  street;  the  distance 
from  the  edge  of  the  bank  of  the 
creek  to  William  street  was  about 
thirty  feet.  It  was  conveyed  sub- 
ject to  the  mortgage  in  1863  by  a 
descriotion,  the  east  and  west 
boundaries  in  which  were  similar 
to  those  above  quoted.  At  that 
time,  an(f  for  several  years  there- 
after, it  was  used  as  the  site  of  a 
barn.  The  bank  of  the  creek  was 
a  natural  wall  of  stone,  the  top  of 
which  was  from  twelve  to  fifteen 
feet  above  high-water  mark.  The 
water  power  of  the  creek  was  then, 
and  had,  for  many  years,  been  used 
to  run  a  factory  and  mill  situate 
north  of  and  adjoining  the  barn 
lot;  a  dam  being  built  across  the 
creek  at  the  north  end  of  the 
**barn  lot,"  which  set  back  the 
water  opposite  that  lot  so  as  to  de- 
prive it  of  any  fall.  In  1864  the 
dam  was  carried  away,  and  in  1875, 
H.,  then  the  lessee  of  that  portion 
of  the  barn  lot  subsequently  con- 
veyed to  him,  undertook  to  use  the 
water  power  opposite  his  lot;  the 
foreclosure  suit  was  then  pending. 
At  the  foreclosure  sale,  before  H. 
purchased,  other  parts  of  the  mort- 
gaged premises  "with  all  the 
waters  and  land  under  the  waters 
of  Wood  creek  "  were  sold  by  the 
referee  to  other  parties.  In  an  ac- 
tion to  restrain  defendant,  who 
claimed  under  the  deed  given  by 
the  referee  on  the  sale  last  men. 
tioned,  from  building  and  main- 
taining a  dam  on  the  site  of  the 
old  one,  lield^  that  in  view  of  the 
location  and  physical  condition  of 
the  property,  its  history,  and  the 
definite  specification  of  the  dimen- 
sions of  the  plot  conveyed  to  H., 
the  intention  was  clear  to  convey, 
and  H.  only  took  title  to  the  strip 
of  u])land  between  the  creek  and 
the  street  ;  and  he  acquired  no 
right  in  the  land  under  the  waters 
of  the  creek,  or  in  the  water  power. 
Hall  V.  TT.  W,  P.  Co.  129 


DECEIT. 
See  Fraud. 
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.     DEFENSE. 

1.  Where,  in  an  action  of  treepafis 
for  tlie  unlawful  taking  and  con- 
version of  personal  property,  it  ap- 
peard  tliat,  at  tlie  time  of  the  tak- 
ing complained  of,  plaintiff  was  in 
actual  possession  tberedf,  it  is  no 
defease  to  sliow  title  in  a  third 
person,    defendant    must    connect 

.  himself  in  some  way  with  the 
owner.     Wheeler  v.  Lawson,       40 

2.  In  snch  an  action  it  appeared  that 
S.,  the  former  owner  of  the  prop- 
erty, executed  a  chattel  mortgage 
thereon  to  plaintii!*s  assignor.  8. 
suhseqaently  made  a  general  as- 
signment for  the  benefit  of  credit- 
ors. The  assignee  with  the  consent 
of  S.  surrendered  the  property  to 
the  mortgagee,  from  whose  posses- 
sion it  was  forcibly  taken  by  de- 
fendant, who,  as  Bheriff*,  had  in  his 
hands  an  execution  against  S., 
issued  upon  a  judgment  rendered 
after  the  property  came  into  the 
plaintiffs  possession.  Seld,  that 
the  invalidity  of  the  chattel  mort- 
gasre  did  not  justify  the  taking, 
as  in  such  case  the  title  was  in  the 
assignee  of  S.,  and  proof  of  posses- 
sion in  plaintiff  was  sufficient  to 
sustain  the  aotien.  Id. 

3;  A  foreign  discharge  in  bankruptcy 
is  not  a  defense  to  an  action  brought 
here,  upon  a  debt  or  obligation  of 
the  bankrupt,  by  a  citizen  who  was 

;  not  a  party  to,  and  did  not  appear 
in  the  bankruptcy  proceedings,  al- 
though such  debt  or  obligation  was 
contracted  under  the  law  of  the 
jurisdiction  of  the  Bankruptcy 
Court,  and  was  to  be  there  paid. 
Ffielpa  V.  Borland.  406 

4.  Defendant,  a  citizen  of  this  coun- 
try, drew  his  bill  of  exchange  upon 
a  Liverpool  firm,  which  he  sold  to 
plaintiffs,  residents  of  this  State. 
The  bill  was  accepted  by  the  draw- 
ees, but  they  having  failed,  it  was 
protested  .for  non-payment.  The 
acceptors  were  discharged  in  bank- 
ruptcy upon  a  compromise  by  the 
English  court.  Plaintiffs,  who 
were  originally  not  parties  to  the 
bankruptcy  proceedings,  volun- 
tarily, and  without  the  consent  of 
defendant,  appeared,  proved  their 


claim,  and  accepted  the  oompoeitioQ 
decreed.  In  an  action  npon  the 
bill,  heldy  that  as  the  foreign  dis- 
charge would  in  and  of  Itself  have 
been  no  defense  to  the  American 
holder  of  the  bill,  and  plaintiffs, 
had  they  not  surrendered  the  right, 
would  have  been  at  liberty  to  pro- 
ceed by  attachment  against  any 
property  of  the  bankrupts  in  our 
jurisdiction,  to  which  right  it 
would  have  been  the  privilege  of 
defendant,  as  surety,  to  eocceed  by 
way  of  subrogation  upon  payment 
of  the  debt,  and  as,  by  the  accept- 
ance of  the  composition,  this  right 
was  surrendered,  defendant  was 
thereby  released  from  liaUlitjr.  id. 


DEVISE. 

1.  Where  there  is  a  devise  or  bequest 
eimpliciter  to  one  person  absolutely, 
and  in  cape  of  his  death  to  another, 
it  is  a  settled  rule  of  construction 
that  the  words  of  contingency  refer 
to  a  death  in  the  life-time  of  the 
testator.  Vanderzee  v.  SUngerland. 

47 

2.  The  same  rule  applies  where  the 
devise  over  is  not  dependent  upon 
the  event  of  death  simply,  but 
upon  death  in  connection  with 
some  collateral  event,  as  death 
without  issue  or  without  children, 
etc.  Id, 

3.  The  rule  in  the  latter  case  stands 
more  upon  authority  than  rea.«on, 
and  the  tendency  of  courts  is  to  lay 
hold  of  slight  circumstances  to 
vary  the  construction,  and  give 
effect  to  the  language  according  to 
its  natural  import,  as  referring  to  a 
death  under  the  circumstances 
mentioned,  happening  either  be- 
fore or  after  the  death  of  the  tes- 
tator. Id. 


DISTRIBUTION. 

1.  A  divorced  wife,  whether  the  di- 
vorce was  granted  because  of  the 
misconduct  of  herself  or  her  hus- 
band, is  not  entitled,  if  he  die 
intestate,  to  administ ration,  or  to  a 
distributive  share  of  his  personal 
estate.    In  re  BMtgn.  284 
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2.  The  provision  of  the  Revised 
Stututes  (2  R.  S.  146,  g  48),  provid- 
ing that  if  the  divorce  was  granted 
because  of  the  misconduct  of  the 
wife,  she  shall  not  be  entitled  "to 
any  distributive  share  of  his  per- 
sonal estate/'  is  needless  and  su- 
perfluous. Id, 


DIVORCE. 

1.  A  divorced  wife,  whether  the  di- 
vorce was  granted  because  of  the 
misconduct  of  herself  or  her  hus- 
band, is  not  entitled,  if  he  die  in- 
testate, to  administration,  or  to  a 
distributive  share  of  his  personal 
estate.    In.  re  Ermgn.  284 

2.  The  provision  of  the  Revised  Stat- 
utes (2  R.  S.  146,  §  48),  providing 
that  if  the  divorce  was  granted 
because  of  the  misconduct  of  the 
wife,  she  shall  not  be  entitled  *'to 
anj  distributive  share  of  his  per- 
sonal estate,"  is  needless  and  su- 
perfluous. Id, 

3.  The  power  of  the  court  to  make 
an  allowance  to  the  wife  for  couu- 
sel  fees  and  expenses,  in  an  ac- 
tion for  divorce,  is  limited  to  such 
sums  as  may  be  necessary  to  en- 
able her  to  carry  on  or  defend  the 
action.  If,  where  she  is  defend- 
ant, she  has  succeeded  in  making 
her  defense  from  her  own  resour- 
ces, or  upon  her  own  credit,  she 
may  not,  before  judgment  and 
while  the  action  is  pending,  have 
an  order  compelling  her  husband 
to  pay  such  expesses.  Beadleaton 
V.  Beadiesion.  402 

4.  Where,  therefore,  at  the  time  of 
a  motion  for  judgment  in  such  an 
action,  on  the  report  of  a  referee 
in  favor  of  the  husband,  the  wife, 
who  had  been  allowed  a  sum  for 
counsel  fees  and  other  expenses, 
moved  for  a  further  allowance  for 
such  expenses  theretofore  incurred, 
without  showing,  in  her  moving 
papers,  that  it  was  seeded  further 
to  defend  the  action,  held,  that  the 
allowance  was  unauthorized.      Id. 

5.  It  aeems  an  allowance  for  some 
past  expense  may  be  made  where 
it  is  shown  that  its  payment  is 


necessary  to  enable  her  to  further 
Cc^ry  on  or  defend  the  action.     Id, 

6.  The  joinder  of  a  wife  with  her 
husband  in  a  deed  or  mortgage  of 
his  lands  does  not  operate  by  way 
of  passing  an  estate,  but  inures 
simply  as  a  release  of  her  future 
contingent  right  of  dower  iu  aid  of 
the  title  or  lien  so  created  ;  and  so 
long  as  there  remains  a  subsisting 
title  or  interest  under  the  deed  or 
mortgage  as  against  it,  she  is  con- 
cluded from  claiming  dower. 
IlincMiffe  v.  Shea.  153 

7.  Where,  however,  the  deed  or  mort- 
gage is  defeated  by  a  sale  on  exe- 
cution under  a  prior  judgment,  the 
wife  is  restored  to  her  original 
position  and  may,  after  her  hus- 
band's death,  recover  dower  in  the 
lands.  Id. 

8.  It  aeems  that  if  in  such  case,  on  the 
execution  sale,  there  had  been  a 
surplus  applicable  to  a  mortgage 
so  executed,  the  widow  could  not 
be  endowed  therein  except  after 
satisfaction  of  the  mortgage.      Id, 

9.  Where  land  contracted  to  be  sold 
by  executors  is  subject  to  a  dower 
right  of  the  testator's  widow,  the 
purchaser  may  elect  to  carry  out 
his  purchase  and  take  title  subject 
to  the  dower  right,  and.  if  he  does 
so  elect,  he  is  entitled  to  an  abate- 
ment  from  the  contract  price,  equal 
to  the  gross  cash  value  of  the 
dower  right.    Bostvnck  v.  Beach, 

414 

10.  Where  the  widow  was  also  execu- 
trix, and  as  such  one  of  the  par- 
ties  to  the  contract  of  sale,  and  was 
made  a  party  defendant  to  an  ac 
tion  for  specific  performance,  both 
in  her  representative  and  individ- 
ual capacity,  Iield,  that  bv  joining 
in  the  contract  of  sale.lwithout  any 
reservation  therein  of  her  dower 
right,  she  consented,  so  far  as  her 
individual  rights  were  concerned, 
to  make  a  good  title  and  to  look  to 
the  purchase-money,  as  a  substi- 
tute for  the  land,  for  her  dower 
right  therein.  Id, 
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11.  A  widow  may  dispose  of  her  dower 
right  before  U  is  admeasured.  Id. 
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ELECTrON  OP  REMEDIES. 

The  mere  briDging  of  an  action  for 
the  price  of  goods  sold  is  not  a 
binding  election  of  remedies,  or  a 
waiver  of  a  right  to  rescind  the 
sale  on  tlie  ground  of  fraud,  unless 
the  action  was  brought  with  knowl- 
edge of  the  fraud.  Eq,  G,  0.  F. 
Co,  V.  Hersee,  .25 


EMINENT  DOMAIN. 

1.  The  mere  fact  that  land  pro- 
posed  to  bd  taken  by  a  railroad 
company  is  not  needed  for  the  pres- 
ent and  immediate  purposes  of  the 
petitioner  is  not  necessarily  a  de- 
fense to  a  proceeding  to  condemn 
it.    In  re  SUUen,  I.  R.  Tr.  Go.    251 

2.  The  General  Railroad  Act  (Chap. 
140,  Laws  of  1850)  gives  to  corpo- 
rations organized  under  it  author- 
ity  to  acquire  lands  by  the  exercise 
of  the  right  of  eminent  domain, 
both  from  individuals  and  the  State, 
for  its  prospective,  as  well  as  pres- 
ent uses,  provided  the  necessity 
for  Buch  use  in  the  immediate 
future  is  established  beyond  rea- 
sonable doubt.  Id. 

3.  It  seeins  that,  as  the  exercise  of  this 
power  is  in  derogation  of  individual 
rifi^hts,  it  should  be  allowed  only 
when  the  necessity  clearly  appears, 
and  the  proposed  use  is  clearly 
embraced  within  the  legitimate 
objects  of  the  power.  Id, 


EQUITY. 

An  equitable  action  may  not  be 
maintained  by  commissioners  of 
highways  to  compel  the  removal 
of  or  to  restrain  obstructions  of  a 
highway.  The  statute  prescribes 
the  method  of  procedure  on  their 
part.  (1  R.  8.  621,  §  103  et  aeq.,  as 
amended  by  chap.  245,  Laws  of 
1878.)    BozeU  v.  Andrews.         150 


ESTOPPEL. 

1.  Where,  in  an  action  to  foreclose  a 
mortgage  brought  by  an  assiguee 
whose  assignment  was  on  record, 
a  purchaser  of  the  equity  of  re- 


demption set  up  payments  alleged 
to  have  been  made  by  him  to  the 
mortgagee  subsequent  to  the  re- 
cording of  the  assignment »  Add^ 
that  plaintiS*  was  not  estopped  by 
the  payments,  but  that  the  pur- 
chaser was  chargeable  with  con- 
structive notice  of  the  assignment. 
Brewster  v.  Games.  556 

2.  An  estoppel  may  not  be  based  n  pon 
statements  made  to  a  third,  person, 
and  not  made  to  be  commanicated 
to  the  one  claiming  the  estoppel. 
Maguire  v.  8elden.  643 


EVIDENCE. 

1.  While  the  payment  by  the  pnr- 
chaser  of  a  fair  consideration  upon 
a  sale  of  property  is  not  conclusive, 
ai  against  the  creditors  of  the  Ten- 
dor,  upon  the  question  of  good  faiih, 
it  affords  strong  evidence  thereof, 
and  requires  clear  proof  of  a  fraud- 
ulent intent  to  overcome  the  pre- 
sumption of  honest  motives  arising 
therefrom.    Nugent  v.  JcLcobs,  125 

2.  In  an  action  to  set  aside  a  convey- 
ance of  land  as  fraudulent  as  against 
the  creditors  of  the  grantor,  it  ap- 
peared that  the  grantee  paid  full 
value.  The  principal  circumstance 
upon  which  the  allegation  of  fraud- 
ulent intent  was  based  was  the 
execution  by  the  grantor  on  the 
same  day,  but  after  the  transfer  of 
the  land,  of  a  chattel  mortgage  to 
his  wife  covering  his  remaining 
property.  This  fact  the  court  al- 
lowed to  be  proved  by  oral  evi- 
dence of  the  grantor,  as  a  witness 
for  the  plaintiff;  on  cross-examina. 
tion  of  the  witness,  defendants  of- 
fered to  show  the  circumstances 
under  which  the  mortgage  was 
given,  and  what  was  done  with  it. 
This  was  objected  to  by  plaintiff 
and  excluded.  Hdd  error ;  and 
that,  as  defendant  may  have  been 
injured  thereby,  it  required  a  re- 
versal of  the  judgment.  M, 

3.  It  seems  that  when  upon  a  crim- 
inal trial  there  is,  in  aadition  to  a 
confession  of  the  defendant,  proof 
of  circumstances  which,  although 
they  may  have  an  innocent  con- 
struction, are  calculated  to  suggest 
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ilie  commission  of  t1.e  crime,  and 
for  the  explanation  of  wlxicli  tlie 
confession  furnishes  the  key,  there 
is  sufficient  *' additional  proof  that 
the  crime  charged  has  been  com- 
mitted" to  warrant  a  conviction, 
within  the  meaning  of  the  provision 
of  the  Code  of  Criminal  Procedure 
(§  395)  requiring  sach  proof.  Peo- 
ple V.  Jaehne.  182 

4.  A  confession  under  said  provision 
is  competent  proof  both  of  the  crim- 
inal agency  of  the  defendant  and 
of  the  body  of  the  crime,  but  in- 
sufficient as  to  the  iatter  to  warrant 
a  conviction  without  corroboration. 

Id. 

5.  On  the  trial  of  an  indictment  for 
murder  it  appeared  that  the  pris- 
oner,  who  was  an  ignorant  Italian 
laborer,  unfamiliar  with  the  £ng- 
lisli  language,  was  arrested  with- 
out warrant  as  tlie  suspected  mur- 
derer, and  while  under  arrest  was 
taken  by  the  officer  having  him  in 
charge  before  a  coroner's  inquest, 
and  after  proof  had  been  given  of 
the  homicide,  was  examined,  on 
oath,  by  the  district  attorney  and 
the  coroner  as  to  circumstances 
tending  to  connect  him  with  the 
crime.  It  did  not  appear  that  he 
was  informed  that  he  was  not 
bound  to  answer  questions  tending 
to  criminate  himself.  The  prose- 
cution  was  permitted  to  prove,  un- 
der objections  and  exceptions,  the 
statements  so  made  by  the  prisoner. 
Held  error ;  and  that  the  evidence, 
was  not  rendered  competent  by  the' 
provision  of  the  Code  of  Criminal 
Procedure  (i^  395),  specifying  the 
cases  where  the  confession  of  a  de- 
fendant in  a  criminal  action  may 
be  given  in  evidence  against  him. 
People  V.  Mbndon,  211 

6.  It  seems  that  where  a  coroner's  in- 
quest is  held  before  it  is  ascertained 
that  a  crime  has  been  committed, 
or  before  any  person  has  been  ar- 
rested charged  with  the  crime,  and 
a  witness  is  called  and  sworn,  his 
testimony,  should  he  afterward  be 
charged  with  the  crime,  may  be 
used  against  him  on  his  trial,  al- 
though at  the  time  of  his  examina- 
tion  he  was  aware  that  it  was  sus« 


peeked  a  crime  had  been  committed, 
and  that  he  was  the  criminal.     Id, 

7.  Defendant  G. ,  as  trustee  of  a  manu- 
facturiug  corporation,  joined  in 
making  an  annual  report,  which 
stated  that  the  capital  stock  of  the 
corporation  ($2,000,000)  had  been 
paid  up  in  full.  In  an  action  by  a 
creditor  of  tlie  corporation,  under 
the  Manufacturing  Act  (§  15,  chap. 
40,  Laws  of  1848),  to  recover  of  the 
trustees  signing  the  report,  the 
amount  of  his  claim,  on  the  ground 
that  such  statement  was  ^false,  to 
the  knowledge  of  the  signers,  the 
stock-ledgers,  the  books  of  certifi- 
cates of  stock,  and  the  books  of 
minutes  of  the  two  corporations 
were  offered  and  received  in  evi- 
dence. Held  no  error.  Blake  v. 
GriswM,  429 

8.  Corporate  books  are  not  only  evi- 
dence of  corporate  acts  when  they 
are  to  be  proved,  but  are,  to  some 
extent,  evidence  against  stockhold- 
ers,   who    are    chargeable     with 

.  knowledge  of  their  contents.      Id, 

0.  One  B.  was  called  as  a  witness  for 
plaintiff  to  prove  the  value  of  the 
property.  He  was  a  trustee  of  the 
new  company,  and  his  testimony 
showed  that  he  had  had  large  ex- 
perience in  the  development  of  iron 
mines,  the  transportation  of  the 
ore,  and  the  difficulty  and  uncer- 
tainty of  determining  its  extent 
and  quality.  He  had  examined 
the  property  so  far  as  was  at  the 
time  possible.  When  asked  as  to 
the  value,  he  stated  that  this  was 
speculative.  Held,  that  this  simply 
meant  that  as  a  mining  property 
and  for  mining  purposes,  while  its 
value  was  uncertain  it  had  a  value 
beyond  that  belonging  to  it  as  land 
and  for  agricultaral  purposes ;  that 
the  witness  was  competent  to  give, 
and  it  was  not  error  to  receive,  his 
opinion  as  to  such  value.  Id. 

10.  Another  witness  had  been  a  manu- 
facturer of  iron;  had  bought  and 
sold  ore  for  many  years ;  had 
owned  and  sold  mineral  lands ; 
he  knew  the  land  in  question,  and 
owned  land  in  its  vicinity.  Held, 
he  was  competent  to  testify  as  to 
its  value.  Id, 
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11.  S.,  plaintiff's  testator,  delivered 
to  C.  his  check  on  the  People's 
Bank  of  New^  York,  payable  to  the 
order  of  defendant,  with  verbal  di- 
rections to  deposit  the  same  with 
defendant.  Instead  of  doing  this, 
C.  delivered  the  check  to  defend- 
ant requesting  and  receiving  from 
it  a  certificate  of  .deposit,  payable 
to  him  as  trustee  for  the  amount  of 
the  check,  on  whicli  he  shortly 
thereafter  drew  tbe  money ,  and 
converted  it  to  his  own  use.  De- 
fendant collected  the  amount  of  the 
check.  On  the  trial  of  an  action 
to  recover  the  sum  collected,  de- 
fendant offered  in  evidence  a  power 
of  attorney  executed  by  S.  to  C, 
some  seventeen  years  previous  to 
tbe  transaction  in  question,  and 
which  had  remained  in  tbe  custody 
of  the  People's  Bank.  By  this  in- 
strument C.  was  constituted  the 
attorney  of  S.  "  to  collect  and  re- 
ceive all  sums  of  money "  then 
due,  or  thereafter  to  become  due 
to  S.,  **  whether  from  rents,  ac- 
counts, bonds  and  mortgages  or 
otherwise;"  also  to  transact  the 
ordinary  bank  business  of  S.  at  the 
People's  Bank; '  *  to  draw  checks  on 
said  bank,  and  to  indorse  checks, 
promissory  notes,  drafts  and  bills 
of  exchange  for  collection."  De- 
fendant did  not  know  of  the  exist- 
ence of  tbis  power  of  attorney  uu- 
til  after  the  transaction.  Held, 
tbat  the  power  of  attorney  was 
properly  excluded  ;  1st.  As  at  the 
time  C.  made  no  claim  to  be,  and 
defendant  had  no  reason  to  suppose 
he  was  acting  as  general  agent  for 
S.  2d.  Because  the  instrument 
did  not,  in  fact,  authorize  C.  to 
withdraw  from  defendant  the  de- 
posit. Sims  V.  IT.  S.  Trust  Go.   472 

12.  Oq  the  trial  of  an  indictment  for 
manslaughter,  in  causinor  death  by 
culpable  negligence  in  the  erection 
of  a  building,  after  D.  0.,an  inspec- 
tor of  buildings  for  the  fire  depart- 
ment,  had  testified  as  to  the  condi- 
tion of  tbe  fallen  wall  of  the 
building,  its  want  of  solidity,  the 
materials  of  which  it  was  con- 
structed, and,  among  other  things, 
that  the  mortar  used  was  of  poor 
and  inferior  quality,  being  chiefly 
composed  of  loam  instead  of  sand, 
he  was  allowed  to  produce  in  evi- 


dence specimens  of  mortar  and  of 
mortar  and  brick  taken  from  tbe 
ruins  and  a  specimen  from  another 
building  of  brick  and  mortar  prop- 
erly prepared.  Held  no  error. 
People  V.  Buddensieck.  487 

13.  On  the  cross-examination  of  said 
witness  he  proved  certain  reponsi 
made  by  the  official  examiners,  to 
the  effect  that  the  buildings  in 
question  were  unsafe,  which  re- 
ports were  offered  in  evidence  br 
defendant.  Upon  re-direct  exam- 
ination  the  prosecution  offered  iu 
evidence  certain  other  reports  sab- 
sequently  made  concerning  the 
same  buildings.  Before  they  were 
received  defendant's  counsel  was 
permitted  to  examine  the  witness, 
and  upon  sucii  examination  th« 
general  contents  of  the  reports 
were  shown.  This,  and  a  condition 
of  the  buildings  substantially  as 
stated  therein,  was  also  disclosed 
by  parol  evidence  on  examinations 
by  defendant's  counsel ,  or  by  the 
district  attorney  in  answer  or  t-x- 
planation  of  that  so  obtained.  Held, 
that  the  admission  of  the  reports 
in  evidence  was  not  a  g^round  of 
reversal,  as  it  could  in  no  respect 
have  tended  to  defendant's  preju- 
dice.    (Code  of  Crim.  Pro.,  §  642.) 

Jd. 

14.  Tlie  prosecution  offered  in  evi- 
dence a  photograph  of  a  part  of 
the  ruins  taken  during  the  trial. 
It  was  proved  that  the  part  repre-  . 
sented  was  in  the  same  condition 
as  when  seen  by  the  witness  a  few 
days  after  tbe  accident;  also,  that 
the  photograph  [accurately  repre- 
sented the  B-^ne.  Held,  that  the 
photograph  vJi|8  admissible  and 
properly  receiv^  in  evidence.   Id. 

r 

15.  Upon  the  trial  ff  an  indictment 
for  libel,  it  appear^  that  the  libel- 

'  ous  article,  which Telated  to  the 
disbursement  of  moieys  in  connec- 
tion with  the  comptiVller's  office  in 
the  city  of  T.,  wat*  printed  in  a 
newspaper,  publisho'^  by  a  corpora- 
tion with  which  all  tie  defendants 
were  connected.  T«timony  was 
given  on  the  part  of  the  prosecu- 
tion by  L.  and  H  ,  rjeporters  con- 
nected with  the  paper,  tbat  the 
article  was  written  bf  L.»  and  after 
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its  appenrance  in  the  first  edition 
of  the  paper  a  question  was  raised 
as  to  the  truth  of  the  charges.  L. 
and  H.  were  sent  hy  defendants  to 
the  comptroller's  office  to  ascertain 
the  facts  and  charges.  They  re- 
ported that  they  were  false,  and 
an  article  was  prepared  by  H.  for 
the  second  edition,  containing  a 
retraction,  which  defendants  de- 
clined to  publish,  but  issued  the 
second  edition  with  the  libelous 
article  therein.  The  testimony  of 
L.  and  H.  as  to  going  to  the  comp- 
troller's office  was  contradicted  by 
the  defendants,  each  of  whom 
denied  any  knowledge  of  the  arti- 
cle until  after  the  publication  of 
the  second  edition.  The  prosecu- 
tion was  thereupon  permitted  to 
prove,  under  objection  and  excep- 
tion, by  a  clerk  in  the  comptroller's 
office,  that  on  the  day  in  question 
L.  and  11.  came  to  said  office  and 
looked  over  the  books.  Jleld  no 
error.     Jr*eople  v.  Sherman.        51JJ 

16.  As  a  general  rule,  in  an  action 
upon  a  lK)nd  of  indemnity  against 
judgments,  tlie  sureties  tbereOn  are 
concluded,  by  the  judgment  re- 
covered against  the  obligee,  from 
questioning,  except  for  fraudulent 
collusion  for  the  purpose  of  charg- 
ing the  sureties,  the  existence  or 
extent  of  his  liability  in  the  action 
wherein  it  was  rendered.  Conner 
V.  Reeves,  527 

17.  Where,  however,  the  judgment 
was  taken  by  consent  of  the 
obligee,  while  he  is  not  excluded 
from  the  protection  of  the  indem- 
nity, the  judgment  is  presumptive 
evidence  only  against  the  sureties, 
and  they  are  at  liberty  to  show 
that  it  was  not  founded  upon  any 
legal  liability  or  that  it  exceeds 
such  liability.  Id, 

18.  Where  a  physician  attending  upon 
a  patient  requests  another  physi- 
cian to  attend  with  him  for  consul- 
tation in  regard  to  the  condition  of 
the  patient,  and  he  does  so  attend, 
he  is  brought  within  the  provisions 
of  the  Code  of  Civil  Procedure 
(P  834,  836),  prohibiting  a  physi- 
cian from  disclosing  information 
acquired  in  attending  a  patient  in 
a  professional  capacity,  necessary 


to  enable  him  to  act  in  that  capacity. 
To  bring  the  case  within  the  statute 
it  is  sufficient  that  the  physician 
attended  as  such  upon  the  patient 
and  obtained  his  information  in  that 
capacity.    Renihan  v.  Dennin,  578 

19.  The  distinction  between  the  case 
of  a  physician  and  that  of  an  at- 
torney pointed  out.  Id, 

20.  The  said  provisions  apply  where 
the  physician  is  called  as  a  wit- 
ness in  proceedings  for  the  probate 
of  the  will  of  the  patient.  Id, 

21.  These  provisions  are  not  limited 
to  a  prohibition  of  disclosures  by  a 
physician  of  information  of  a  confi- 
dential nature,  but  apply  to  all  in- 
formation obtained  by  the  physi- 
cian from  his  patient  while  attend- 
ing in  a  professional  capacity, 
which  was  necessary  to  enable  him. 
to  act.  Id, 

22.  M.,  an  employe  of  defendant,  was 
directed  to  detach  certain  cars  from 
a  freight  train.  While  engaged  in 
doing  this  he  was  run  over  and  re- 
ceived injuries  causing  his  death. 
In  an  action  to  recover  damages,  the 
alleged  negligence  on  the  part  of 
the  defendant  was  that  the  end  of 
the  car  he  was  detaching  was  not 
furnished  with  a  grab-handle. 
Plaintiff  was  allowed  to  prove,  un. 
der  objection  and  exception,  that, 
after  the  injury  and  while  M.  was 
being  conveyed  to  the  switch-house, 
in  reply  to  a  question  as  to  how  the 
accident  happened,  he  said:  *'I 
pulled  the  pin  and  made  a  grab  for 
the  car,  but  there  was  nothing  there 
for  me  to  grab."  Held,  the  evi- 
dence was  incompetent  and  its  re- 
ception error,  requiring  a  reversal. 

Martin  v.  iv!  F.,  Jff.  H,  d  H.  R. 
R.  Co.  626 

23.  A  party  does  not  waive  his  objec- 
tions to  incompetent  evidence  by 
attempting  to  disprove  the  matters 
testified  to.  or  to  prove  facts  incon- 
sistent with  them.  Id, 

24.  Upon  the  trial  of  an  indictment 
for  murder,  after  evidence  has  been 
given  on  the  part  of  the  defendant 
tending  to  show  that  the  homicide 
was  committed  in  self-defense,  he 
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may  fohow  it  with  proof  of  the  fljen- 
eral  repatation  of  the  deceaaed  for 
quarrelsomeness  and  violence;  but 
evidence  of  specific  acts  of  violence 
toward  third  persons  is  incompe- 
tent.    People  v.  Druse,  655 

25.  A  confession  of  a  defendant  in  a 
criminal  action  voluntarily  made  is 
competent  evidence  against  him, 
although  made  when  he  was  under 
arrest.  (Code  of  Crim.  Pro.,  §  395.) 

Id, 

Where^  after  witness  liad  testi- 
fied to  knoioledge  of  the  factSy  he  was 
asked  wliat  proportion  of  the  time  of 
anotlier  was  devoted  to  business  of  an 
agtncy,  and  what  proportion  to  his 
own.  Held,  this  did  not  call  for  an 
opinion^  but  a  fact,  and  was  compe- 
tent. 

See  Johnson  v.  Myers,  {Mem,)    663 

The  character  and  ability  of  an 

agent  employed  in  a  business  requir- 
ing capacity  and  intelligence  may  be 
taken  into  consideration  in  determin- 
ing the  value  of  his  services,  and  it  is 
competent  to  prove  the  value  of  the  ser- 
vices of  such  a  man  as  the  agent.    Id, 


EXCEPTIONS. 

1.  The  provision  of  the  Code  of  Civil 
Procedure  (§  1000),  declaring  that 
an  order  directing  exceptions  to  be 
heard  in  the  first  instance  at  Gen- 
eral Term  may  be  revoked  or  modi- 
fied by  the  judge  who  made  it,  is  to 
be  construed,  not  as  a  limitation 
upon  the  power  of  the  court,  but 
upon  that  of  a  judge  out  of  court; 
and  such  an  order  may  be  modi- 
fied by  order  of  a  Special  Term 
held  by  any  judge.  jLong  v.  Staf- 
ford. 274 

2.  To  authorize  the  General  Term, 
on  appeal  from  a  decision  of  a  sur- 
rogate upon  trial  of  issues  of  fact, 
to  review  the  findings,  either  of 
fact  or  law,  the  case  must  show 
that  proper  exceptions  were  taken 
as  prescribed  by  tlie  Code  of  Civil 
Procedure  (§  3545).  The  appeal 
brings  up  for  review  only  ques- 
tions thus  raised  by  exceptions. 
Angevine  v.  Jackson,  470 


3.  A  general  exception  to  the  snrro- 
gate's  decree  to  each  and  every  part 
thereof  is  insufficient.  M. 

4.  A  stipulation  by  counael  in  a 
criminal  trial  that  a  general  excep- 
tion to  a  charge  shall  give  the  de- 
fendant the  benefit  of  a  particalar 
exception  is  unavailable.  PecpU 
v.  Buddeneieck.  •&? 

5.  A  party  desiring  to  appeal  from  a 
judgment  entered  upon  a  decision 
of  the  court  is  not  obliged  to  pre- 
pare a  case  to  be  settled  as  required 
by  the  Code  of  Civil  Procedure 
(§  097),  but  he  may  file  exception:* 
to  the  findings  of  the  trial  court 
upon  questions  of  law  (g  994),  and 
have  his  appeal  heard  upon  thofie 
exceptions,  wi  thout  any  case  (^  998k 
Schwarz  v.  ^7eber,  658 

6.  Defendant,  the  succesaf  ul  party  in 
an  action  tried  by  the  court,  served 
copies  of  order  dismissing  com- 
plaint and  of  the  judgment,  but 
did  not  serve  a  copy  of  the  decision 
of  the  court,  which  consisted  of 
findings  of  fact  and  oonclasions  of 
law.  Plaintiff  appealed  within 
thirty  days  after  such  judgment. 
Heidy  that  an  order  diBmissing  the 
appeal  because  of  failure  to  make 
and  serve  a  case  was  error:  that 
as  exceptions  could  be  taken  and 
case  made  at  any  time  within  ten 
days  after  service  of  copy  of  de- 
cision, and  written  notice  of  en- 
try of  judgment  thereon  (§  994. 
rule  82  of  Sup.  Ct.),  and  a  copy  of 
the  decision  had  not  been,  served, 
his  time  for  filing  excceptions  and 
making  a  case  had  not  expired, 
and  the  General  Term  had  no  au- 
thority to  dismifls  the  appeaL     Id, 


EXCISE. 

1.  Although  by  the  amendment  of 
1879  to  the  charter  of  the  city  of 
Auburn  (Chap.  58,  Laws  of  1879), 
which  abolished  the  office  of  over- 
seers of  the  poor,  the  powers  and 
duties  of  that  office  were  devolved 
upon  the  board  of  charities  and  po- 
lice, yet  there  were  thereafter  in 
said  city  no  overBeers  of  the  poor, 
within  the  meaning  of  the  provis- 
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ion  of  the  excise  law  (§  22,  cbap. 
828,  Laws  of  1857,  as  amended  by 
chap.  820,  Laws  of  1878,  and  chap. 
109.  Laws  of  1878),  which  provides 
tliat  penalties  for  violation  of  said 
law  may  be  sued  for  in  the  name 
of  the  overseers  of  the  poor  of  the 
town  or  city  where  they  are  in- 
curred, "  except  in  such  towns  or 
cities  aa  have  no  overseers  of  the 
poor,  in  wliich  case  such  penalties 
sliall  be  sued  for  and  recovered  by 
and  in  the  name  of  the  board  of 
commissioners  of  excise  of  the 
town  or  city."  Bd.  ComWs  ExcUe 
V.  Burti8,  186 

2.  Accordingly  h^ldy  that  an  action  to 
recover  penalties  for  violations  of 
the  excise  law  in  said  city  was 
properly  brought  in  the  name  of 
the  board  of  commissioners  of  ex- 
cise of  the  city.  Id. 

EXECUTION. 

1.  Where  a  deed  or  mortgage  exe- 
cuted  by  a  huslmnd  and  wife 
jointly,  upon  lauds  owned  by  him, 
is  defeated  by  a  sale  on  execution 
under  a  prior  judgment,  the  wife 
is  restored  to  her  original  position 
and  may. after  her  husband's  death, 
recover  dower  in  the  lands.  Uineh- 
liffe  V,  Shm.  158 

2.  It  seema  that  if  in  such  case,  on 
the  execution  sale,  there  had  been 
a  surplus  applicable  to  a  mortgage 
BO  executed,  the  widow  could  not 
be  endowed  therein  except  after 
satisfaction  of  the  mortgage.      Id, 

3.  A  sheriff  to  whom  an  execution 
has  been  delivered  for  collection  is 
entitled  to  sixty  full  days  within 
which  to  perform  tlie  duties  en- 
joined upon  him,  and  any  stay 
which  restrains  him  from  enforcing 
the  execution  suspends,  while  it 
lasts,  the  running  of  the  time  in 
which  he  is  required  to  return  the 
writ.  Ansonia  B.  db  C.  Co,  v.  Con- 
ner. 502 

4.  Accordingly  held,  that  an  order 
made  by  a  court  of  competent  ju- 
risdiction, staying  a  sheriff,  having 
an  execution  in  his  hands,  from 
any   interference   under  the  writ 


with  the  property  of  the  judgment 
debtor,  suspended  during  its  con- 
tinuance the  running  of  the  stat- 
utory term  of  sixty  days.  Id. 

5.  In  an  action  against  a  sheriff  for 
alleged  failure  to  return  an  execu- 
tion, issued  to  him  November  22, 
1875,  within  sixty  days,  it  appeared 
that  in  proceedings  in  bankruptcy 
instituted  by  the  judgment  debtor, 
upon  an  application  made  by  him, 
showing,  among  other  things,  the 
seizure  by  the  sheriff  of  his  prop, 
erty  under  the  execution,  which  the 
debtor  alleged  was  issued  upon  a 
judgment  obtained  fraudulently, 
and  in  violation  of  the  Bankruptcy 
Act,  an  order  was  issued  November 
27,  restraining  the  sheriff  from  sell- 
ing or  interfering  in  any  way  with 
the  property  until  the  further  order 
of  the  court.  The  plaintiff  appeared 
in  the  Bankruptcy  Court  upon  an 
application  to  vacate  the  order,  and 
for  leave  to  the  sheriff  to  sell  under 
the  execution.  Thereupon,  on 
December  17,  an  order  was  made 
vacating  the  stay,  and  granting  the 
sheriff  leave  to  sell,  and  plaintiff 
availed  itself  of  such  leave.  This 
action  was  brought  January  27. 
1870.  Held,  that  the  Bankruptcy 
Court  had  jurisdiction  to  grant  the 
stay;  that  the  time  the  stay  lasted 
could  not  be  included  in  the  sixty 
days;  and  that  the  action  was  pre- 
maturely brought.  Id, 


EXECUTORS  AND  ADMINISTRA- 
TORS. 

1.  It  seems  that  in  proceedings  under 
the  Code  of  Civil  Procedure  (^ 
2555),  to  punish  an  executor  for 
contempt  in  neglecting  to  olxsy  a 
surrogate's  decree  directing  the 
payment  of  moneys  in  his  hands 
as  executor,  the  investigation  may 
properly  be  limited  to  the  questions 
HS  to  the  service  of  the  decree  and 
the  neglect  constituting  its  viola- 
tion.    In  re  Snyder,  178 

2.  Where  in  such  proceedings  the 
neglect  charged  was  not  denied  by 
the  executor,  but  he  presented  his 
own  afii'lavits,  admitting  a  conver- 
sion by  him  of  the  funds  of  the 
estate  in  his  hands  to  his  own  pri- 
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vate  basineBs,  the  transfer  of  his 
businesB  and  stock  in  trade  and 
real^ estate  to  his  wife  in  payment 
of  an  antecedent  debt  followed 
bj  no  apparent  change  in  posses- 
sion or  management,  and  averring 
in  consequence  of  such  transfer, 
insolvency  and  inability  to  comply 
with  the  decree.  Held,  that  the 
surrogate  was  not  necessarily  con- 
cluded by  these  averments;  also 
that,  granting  order  punishing 
for  the  alleged  contempt  rested 
in  discretion,  as  it  did  not  appear 
that  the  discretion  had  been  un- 
fairly  exercised,  it  was  not  re- 
viewable here.  Id. 

8.  A  divorced  wife,  whether  the  di- 
vorce was  granted  because  of  the 
misconduct  of  herself  or  her  hus- 
band, is  not  entitled,  if  he  die  in- 
testate, to  administration,  or  to  a 
distributive  share  of  his  personal 
estate.    InreEnHgn.  284 

4.  An  action,  based  upon  a  judgment 
rendered  against  executors  in  their 
representative  capacity,  is  not 
maintainable  to  set  aside,  as 
fraudulent  against  creditors,  a  con- 

/  veyancn  of  real  estate  made  by  the 
decedent.  The  judgment  is  not 
a  lien  upon  the  land  and  so  it  may 
not  be  sold  under  any  execution 
issued  thereon.  (Code  of  Civ.  Pro., 
§§  1823,  1825, 1826.)  The  convey- 
ance, therefore,  is  no  obstruction 
to  any  lien  the  judgment  creditor 
has,  or  to  the  enforcement  of  any 
execution  issued  upon  his  judg- 
ment.   lAchtenberg  v.  Herdtfelder. 

802 

5.  It  seems  it  is  the  duty  of  the  execu- 
tors in  case  of  such  fraudulent 
conveyance,  where  there  are  not 
assets  sufficient  to  pay  the  debts, 
to  reclaim  the  land  for  the  benefit 
of  all  the  creditors  (Chap.  814, 
Laws  of  1858),  and  no  one  creditor 
can  appropriate  it  for  his  own 
benefit.  Id 

6.  It  seems  also  that  if  the  executors 
refuse  to  commence  an  action,  at 
the  request  of  the  creditors  or  some 
of  them,  they  may  be  compelled  so 
to  do  by  order  of  the  surrogate. 
(Code  of  Civ.  Pro,,  §  2481.)        Id, 


7.  li  seems  also  the  fact  that  one  of 
the  executors  is  the  fraudulent 
grantee  furnishes  no  obstacle  to 
such  relief,  if  such  grantee  re- 
fuses to  restore  the  land  to  the 
estate,  he  may  be  removed  from 
his  office  and  the  remaining  execu- 
tors may  proceed,  or  the  others 
may  commence  the  action  making 
him  defendant.  Id. 

8.  An  executor  is  not  exonerated 
from  the  duty  of  vigilance  in  pro- 
tecting funds  belonging  to  the 
estate  simply  by  the  fact  that  they 
were  paid  to  or  came  into  the 
hands  of  a  co-executor  in  due 
course  of  administration.  Wilmer- 
ding  v.  McKesson,  329 

0.  While,  if  he  is  merely  passive, 
and  does  not  obstruct  the  collec- 
tion or  receipt  of  assets  by  his 
associate,  he  is  not  liable  for  the 
latter's  waste;  where  he  knovrs 
and  assents  to  a  mis-application, 
or  negligently  suffers  his  co-execu- 
tor to  receive  and  waste  the  estate, 
when  he  has  the  means  of  prevent- 
ing it,  he  becomes  liable  for  a 
resulting  loss.  Id. 

10.  The  will  of  W.  created  certain 
trusts;  among  others,  one  for  the 
benefit  of  plaintiff.  The  portion 
of  the  trust  fund,  held  for  plain- 
tiffs benefit,  was  directed  to  be 
separately  invested,  and  tlie  net 
income  applied  to  her  use  during 
life.  At  the  time  of  his  death,  W. 
was  a  member  of  the  firm  of  W. 
&  M.  The  surviving  members  of 
the  firm,  one  of  wliom  was  the 
defendant  G.,  an  executor  and 
trustee  under  the  will,  continued 
the  business.  He  retained  in  his 
possession  the  books  of  account, 
papers  and  securities  belonging  to 
the  estate.  Moneys  realiz^  from 
the  estate  in  the  course  of  adminis- 
tration wi^re,  under  the  authority 
of  G.,  paid  to  the  new  firm,  and 
were,  with  the  knowledge  of  de- 
fendaut  McR.,  a  co-executor  and 
trustee,  used  in  its  business,  the 
firm  paying  interest,  which  was 
credited  in  the  account-books  of 
the  estate.  No  portion  of  the  estate 
was  set  apart  as  plaintiffs  share. 
The  firm  failed,  and  the  funds  of 
the  estate  in  its  hands  were  lost. 
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In  an  action  to  charge  said  traatees 
with  the  losR,  Jield,  that  McK.  was 
liabie  for  allowing  the  fund  to  ac- 
cumulate in  the  hands  of  the  firm 
without  requiring  the  same  to  he 
invested  as  directed  by  the  will ; 
also,  that  if  he  had  not  actual 
knowledge  of  the  fact  that  the  firm 
was  using  the  funds,  as  he  could 
have  ascertained  the  fact  by  mak- 
ing inquiries  as  to  what  use  was 
being  made  thereof,  he  was  charge- 
able with  negligence  in  failing  so 
to  do;  that  he  should  at  least  have 
sought  to  have  them  properly  in- 
vested. Id. 

11.  G.,  without  the  knowledge  of 
McK.,  hypothecated  securities  be- 
longing to  the  estate  to  secure 
loans  for  his  own  benefit  or  for 
that  of  the  firm.  Held,  that  McK. 
was  not  liable  for  the  loss;  that 
the  failure  to  make  a  separation  of 
the  securities,  as  contemplated  by 
the  will,  did  not  render  him  liable, 
as  this  did  not  induce  or  cause 
the  spoliation,  nor  would  such  a 
separation  have  prevented  it.    Id, 

12.  McK.  was  charged  with  interest 
on  the  losses,  computed  with  an- 
nual rests,  field y  that,  as  there 
was  no  wrongful  intent  on  his 
part,  this  was  error;  and  that  sim- 
ple interest,  at  five  per  cent,  was 
a  proper  charge.  Id. 

13.  An  executor  named  in  a  will  who 
presents  it  for  probate  is  not  such  a 
party  to  the  proceeding,  within  the 
spirit  and  meaning  of  the  Code  of 
Civil  Procedure  (§  829),  as  to  pre- 
clude him  from  testifying  to  per- 
sonal   transactions   with    the    de- 

.  ceased  testator  ;  nor  does  his  right 
to  commissions  as  executor  render 
him  incompetent  by  reason  of  in- 
terest.    In  re  Wilson.  374 

14.  An  executor  called  as  a  witness 
as  to  such  transactions  was  also  a 
legatee  under  the  will.  Upon  ob- 
jection being  made  to  his  testifying 
because  of  his  interest  he  put  in 
evidence  a  release  under  seal  of 
his  interest  as  legatee.  Held^  that 
such  interest  was  thereby  dis- 
charged and  the  objection  ren- 
dered untenable.  Id. 
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15.  Where  executors,  empowered  by 
the  terms  of  the  will  to  sell  their 
testator's  real  estate,  enter  into  an 
executory  contract  for  such  sale, 
performance  of  such  contract  may 
be  enforced  in  equity  at  the  suit  of 
the  purchaser.    Bosticich  v.  Bench. 
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16.  By  the  will  of  D.  certain  trusts 
were  created  to  the  amount  of 
$4,500,  of  which  the  executors  of 
the  will  were  the  trustees.  D. 
held  a  mortgage  upon  real  estate, 
in  Xew  Jersey,  which,  previous  to 
his  death,  was  foreclosed,  and  on 
foreclosure  sale  he  bid  ofi'  the 
premises  for  $11,000,  the  amount 
of  prior  incumbrances  and  the 
cost ;  but  before  the  sale  was  con- 
summated D.  died.  The  executors 
were  called  upon  to  complete  the 
sale  and  pay  the  purchase-price, 
which  they  did.  After  holding 
the  real  estate  for  about  three 
years,  making  diligent  efforts  to 
sell,  they  effected  a  sale  for  $6,000, 
receiving  two  mortgages  for  the 
purchase -money,  one  of  $4,500,  on 
the  premises  sold,  which  was  as- 
signed to  defendants  as  trustees. 
and  held  by  them  as  an  invest- 
ment  of  the  trust  fund.  Subse^ 
quently  this  mortgage  was  fore- 
closed, and  on  sale  about  $2,300 
was  realized  to  apply  on  the  mort- 
gage, which  sum  the  trustees  ac- 
counted for.  In  proceedings  be- 
fore the  subrogate,  to  charge  the 
trustees  individually  with  the  de 
ficiency  in  the  trust  fund,  held, 
that,  in  the  absence  of  any  evi- 
dence impeaching  their  good  faith, 
they  were  not  liable  ;  that  as  exec- 
utors they  were  bound  to  perform 
their  testator's  contract  of  pur- 
chase, and  were  not  required  to 
wait  until  it  was  enforced  against 
them  by  legal  proceedings.  In  re 
Denton  v.  Sanford.  007 

17.  Also  Jield^  it  was  immaterial  that 
the  executors  paid  the  money  to 
complete  the  purchase  out  of  the 
funds  of  the  estate  before  tliey 
had  qualified  ;  that  thereafter  they 
could  ratify  what  they  had  pre- 
viously done.  Id. 

18.  After  the  sale  of  the  land  defend- 
ants rendered  a  final  account  as 
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executors.  The  petitioners  were 
made  parties  to  the  proceedings. 
The  mortgage  was  credited  to  tlie 
executors,  and  the  surrogate's  de- 
cree, settling  the  accounts,  recited, 
in  substance,  that  they  held  the 
mortgage  for  the  purposes  of  the 
trust,  directed  payment  to  the 
cestui  que  trust  of  certain  sums  as 
interest,  and  adjudged  that,  upon 
complying  with  the  decree,  the 
executors  should  be  discharged. 
Held,  that  the  petitioners  were 
estopped  by  the  decree,  which 
furnished  absolute  protection  to 
the  executors.  Id. 

10.  The  will  of  J.  authorized  his 
executors  to  continue  his  basi- 
ness  for  such  time  after  his  death 
as  they  should  think  advanta- 
geous to  the  estate,  and  directed  as 
to  the  distribution  of  the  profits. 
His  residuary  estate  he  gave  to 
his  executors  in  trust  to  collect 
rents  and  interest,  and  after  pay- 
ing  therefrom  necessary  expenses 
and  charges,  to  pay  the  "  residue 
and  net  proceeds  "  to  certain  eestuia 
que  trust,  during  their  lives.  Upon 
settlement  of  the  accounts  of  the 
executors,  lield,  that  losses  by  bad 
debts,  and  the  cost  of  personal 
property  purchased  to  replace  sim- 
ilar articles  worn  out  or  used  up  in 
conducting  the  business  by  the 
executors ;  also  expenditures  for 
ordinary  repairs  on  the  real  es- 
tate used  therefor,  were  properly 
charged  against  and  deducted  from 
the  income  payable  to  the  life-ten- 
ants ;  that  the  language  of  the  will 
authorized  the  deduction  of  all 
losses  and  expenses  necessarily 
incurred  in  managing  the  estate 
and  conducting  the  business,  in- 
cluding ordinary  expenses  for  re- 
pairs or  improvements,  and  it  was 
not  necessary  that  the  specific 
items  so  to  be  deducted  should  be 
stated  in  the  will.  In  re  Jones.  621 

20.  It  seems  the  same  rule  might  not 
apply  where  a  large  and  unusual 
expenditure  has  been  incurred ; 
as  in  the  erection  of  additionnl 
buildings.  Id. 

21.  Upon  a  reference  under  the  stat- 
ute of  a  claim  against  the  estate  of 
a  deceased  person,  the  prevailing 


party  is  entitled  to  recover  hia  nec- 
essary disbursements.  Larkint  v. 
Mdxon.  680 

22.  The  provision  of  the  Code  of 
Procedure  allowing  such  disbarae- 
ments  was  not  repealed  by  the 
Repealing  Act  of  1880  (Chap.  245, 
Laws  of  1880),  but  the  right  thereto 
is  preserved  by  the  qualifying  sec 
tion  of  said  act  {§  3.  eubd.  8).    Id. 

As  to  what  is  sufflcient  presen- 
tation of  claim  against  estate^  and 
as  to  when  costs  should  not  be  aUowed 
against  executors. 
See  Johnson  v.  Myers.  (Mem,)    666 


FALSE  IMPRISONMENT. 

1.  In  an  action  brought  by  plaintiff 
to  dissolve  an  unincorporated  asso- 
ciation, an  injunction  was  applied 
for  by  him  to  prevent  a  disposition 
of  its  funds.  Upon  the  bearing,  a 
reference  was  granted  to  determine 
the  truth  of  certain  averments 
made  by  plaintiff',  a  provision  be- 
ing inserted  in  the  order,  with  his 
consent,  tliat  if  he  failed  to  sub- 
stantiate his  claim  he  would  pay 
the  referee^s  fees.  Upon  papers 
showing  tliat  the  referee  found 
against  plaintiff,  but  that  he.  after 
due  notice,  neglected  to  take  up 
the  report  or  pay  the  referee's  fees, 
an  order  to  show  cause  waagi;^anted 
requiring  plaintiff  to  pay  saiS  fees 
within  three  days,  or  to  show  cause 
why  he  sbould  not  be  committed 
for  contempt  in  refusing  to  obey 
the  order  of  the  court.  On  return 
of  the  order  to  show  cause,  the 
court  found  plaintiff'  guilty  of  the 
offense  charged,  and  ordered  that  a 
commitment  issue,  which  was 
done,  and  plaintiff  was  committed 
to  jail.  In  these  proceedings,  the 
defendants  here  acted  as  the  attor- 
neys for  the  defendant  in  that 
action.  The  order  was  subsequently 
reversed  by  this  court,  it  liolding 
that  no  contempt  had  been  com- 
mitted. {Fisclierv.  Baab,  SI  N.  Y. 
235.)  Held,  that  an  action  for  false 
imprisonment  was  not  maintain- 
able; that  the  court  granting  the 
order  concededly  had  jurisdiction 
of  the  parties  and  the  subject-mat- 
ter and  authority  to  determine  as 
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to  whether  or  not  a  contempt  bad 
been  committed,  and  its  order, 
although  erroneous,  was  a  protec- 
tion to  defendants.  Mamer  v. 
Langbein,  84 

2.  Also  hM,  that  defendants  did  not 
make  themselves  liable  in  such  an 
action  because  of  their  refusal  to 
consent  to  plaintifi^s  discharge  after 
an  alleged  compliance  by  him  with 
the  terms  of  the  commitment,  or  for 
appearing  and  opposing  a  motion 
for  his  discharge,  all  of  which  oc- 
curred before  it  was  finally  de- 
termined that  plaintiff  was  not 
guilty  of  contempt,  and  it  ap- 
pearing that  the  motion  for  a  dis- 
charge was  denied.  Id. 

3.  It  was  claimed  that  the  commit- 
ment was  void,  because  it  did  not 
contain  a  statement  that  the  diso- 
bedience referred  to  as  the  contempt 
had  defeated,  impaired,  impeded 
or  prejudiced  some  rights  of  the 
defendants  in  the  former  action. 
The  commitment,  the  order  and 
tlie  affidavit  upon  which  it  was 
founded  stated  in  detail  the  pro- 
ceedings which  it  was  claimed  the 
disobedience  affected.  Ileld^  that 
this  was  a  full  compliance  with 
the  requirements  of  the  rule  in 
respect  to  the  contents  of  a  com- 
mitment. Id, 


FIRE  DEPARTMENT. 

The  relator  was  appointed  as  a  "  de- 
tailed fireman  *'  by  the  commis- 
sioners of  the  department  of  fire 
and  buildings  of  the  city  of  Brook- 
lyn, lie  was  removed  by  resolution 
of  the  board,  without  notice,  trial 
or  ch  aretes  having  been  made 
against  him  as  required  by  the 
charter  of  said  city  (g  14,  tit.  18, 
chap.  863.  Laws  of  1873),  to  author- 
ize the  removal  of  a  member  of  the 
department.  The  removal  was  on 
the  ground  that  no  such  office  as 
*'  detailed  fireman  "  existed.  UeXd 
error ;  that  the  appointment  of  the 
relator  was  as  fireman,  and  he 
could  only  be  removed  in  the  man- 
ner prescribed  by  the  charter.  P«o- 
pU^  ex  I'd,  v.  Com'rs  DcpL  F.  & 
Bldg8.  370 


FORECLOSURE. 

1.  A  receiver  of  rents  and  profits  ap- 
pointed in  a  foreclosure  suit  has  no 
power  without  the  order  of  the 
court  to  lessen  the  fund  in  his 
hands  by  expenditures  for  repairs. 

Wyckoff  V.  JScofleld,  630 

2.  It  seems,  that,  if  necessary  for  the 
preservation  of  the  property,  the 
court  may  direct  the  expenditure. 

Jd, 

3.  A  receiver  of  rents  and  profits  was 
appointed  in  an  action  to  foreclose 
a  mortgage  upon  premises  in  the 
city  of  New  York.  In  consequence 
of  an  excavation  upon  an  adjoining 
lot  the  wall  of  the  building  upon 
the  mortgaged  premises  became 
unsafe,  and  the  inspector  of  build- 
ings gave  notice  to  the  owner  of 
the  equity  of  redemption  and  the 
receiver  to  make  the  same  secure. 
They  failing  to  do  this,  M.,  the 
owner  of  the  adjoining  lot,  under 
the  authority  of  the  inspector,  fur- 
nished the  materials  and  did  the 
work,  and  then  applied  to  the 
court  for  an  order  directing  the  re- 
ceiver to  pay  the  expense  out  of 
the  rents  and  profits,  which  was 
denied.  Held^  that  the  matter  was 
entirely  within  the  discretion  of 
the  cour(  below,  audits  determina- 
tion was  not  reviewable  here.     Id. 

4.  Also  Jield,  that  no  right  of  com- 
pensation at  the  hands  of  the  re- 
ceiver was  given  to  M.  by  the  pro- 
vision of  the  New  York  Consoli- 
dation Act  (§  473,  chap.  410,  Laws 
of  18d2),  which  provides  that  where 
an  excavation  is  made  upon  a  lot 
in  the  city  endangering  a  wall  upon 
adjoining  laud,  and  the  person 
whose  duty  it  is  to  preserve  and 
protect  it  fails  to  do  so  after  no- 
tice,  the  department  may  make 
the  same  secure  at  the  expense  of 
the  owner  of  the  wall,  and  author- 
izes the  person  doing  the  work  by 
direction  of  the  department  to  re- 
cover of  the  owner  for  the  work  and 
materials;  that  said  act  did  not 
cast  up(m  the  receiver  the  duty  of 
protecting  the  wall.  Id. 

Power  of  court,  in  action  to 

foredoae  a  mortgage  on  property  of 
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railroad  corporation,  to  authorize  re- 
ceioer  to  issue  certificate  of  indebted-- 
nes8^  for  work  and  labor. 

See  M.  T.  Go.  v.  1\  V.  dk  C.  E.  JR. 
Co.  245 


FOREIGN  JUDGMENT. 

A  foreign  discharge  ia  bankruptcy 
is  not  a  defense  to  an  action 
brought  here,  upon  a  debt  or  ob- 
ligation of  the  bankrupt,  by  a 
citizen  who  was  not  a  party  to,  and 
did  not  appear  in  the  bankruptcy 
proceedings,  although  such  debt  or 
obligation  was  contracted  under 
the  law  of  tlie  jurisdiction  of  the 
Bankruptcy  Court,  and  was  to  be 
there  paid.   Phelps  v.  Borland.   400 


FORMER  ADJUDICATION. 

1.  A  claim  was  presented  to  the 
board  of  claims  for  alleged  bal- 
ances due  certain  contractors  on 
three  contracts  with  the  State.  The 
board  found  balances  due  on  two 
of  the  contracts,  but  that  the  con- 
tractors  had  been  overpaid  on  the 
third  contract,  and  decided  that  so 
much  of  the  overpayment  as  was 
necessary  should  be  applied  to 
extinguish  the  amounts  due  on  the 
otiier  contracts.  An  action  had 
previously  been  brought  by  the 
State  to  recover  back  the  whole 
sum  paid  under  the  contract  upon 
which  the  overpayments  were 
made,  on  the  ground  that  it  had 
been  obtained  by  fraud.  The  de- 
fendants therein  answered,  setting 
up,  among  other  things,  a  balance 
due  them  on  the  contract.  The 
State  succeeded  on  the  trial,  but 
the  judgment  was  reversed  by  the 
General  Term,  and  on  appeal  to 
this  court  from  the  order  of  rever- 
sal judgment  absolute  was  ren- 
dered  against  the  State.  {People 
V,  Denison,  SO  N.  Y.  656.)  Held, 
that  this  judgment  was  not  con- 
clusive against  the  State  as  to 
payments  in  excess  of  the  sum 
rightfully  due  under  the  contract, 
as  the  question  was  neither  liti^ 
gated  nor  decided  in  that  action. 
Belden  v  Staie.  1 

2.  A  judgment  is  not  conclusive  and 


is  no  evidence  aa  to  facts,  not  in 
issue  in  the  action  but  proof  of 
which  is  given  therein  to  establish 
facts  in  issue.  Id. 

8.  Certain  lots  in  said  city  were  pur- 
^  chased  and  paid  for  by  B.,  plain- 
*  tiff's  testator,  bui  were,  *'  for  con- 
venience sake,"  conveyed  to  his 
two  sons,  one  of  whom  conveyed 
to  the  other,  who  instituted  pro- 
ceedings to  reduce  or  vacate  an 
assessment  thereon.  Pending  the 
proceedings,  B.  was  required  to 
and  did  pay  the  whole  amount  of 
the  assessment.  The  proceedings 
resulted  in  a  reduction  of  the  as- 
sessment. B.  died,  and  the  sou 
who  held  the  title  conveyed  the 
lots  to  his  executors.  Held^  that 
an  action  was  maintainable  by 
them  against  the  city  to  recover 
back  the  excess  paid  over  the  legal 
assessment.  Also,  that  the  decis- 
ion of  the  court  in  the  proceed- 
ings was  conclusive  that  the  money 
sought  to  be  recovered  was  ob- 
tained by  defendant  without  right, 
and  so  was  held  by  it  for  tlit^  tes- 
tator's use.     Schuliu  v.  Mayor,  etc. 
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4.  By  the  will  of  D.  certain  tmsts* 
were  created  to  the  amount  of 
$4,500,  of  which  the  executors  of 
the  will  were  the  trustees.  D.  held 
a  mortgage  upon  real  estate  in 
New  Jersey,  which,  previous  to  his 
death,  was  foreclosed,  and  on  fore- 
closure sale  he  bid  off  the  premises 
for  $11,000,  the  amount  of  prior 
incumbrances  and  the  cost;  bat  be- 
fore the  sale  was  consummated  D. 
died.  The  executors  were  called 
upon  to  complete  the  sale  and  pay 
the  purchase -price,  which  they 
did.  After  holding  the  real  estate 
for  about  three  years,  making  dili- 
gent efforts  to  sell,  they  effected  a 
sale  for  $6,000,  receiving  two 
mortgages  for  the  purchase- 
money,  one  of  $4,500,  on  the  prem- 
ises sold,  which  was  assigned  to 
defendants  as  trustees,  and  held 
by  them  as  an  investment  of  the 
trust  fund.  Subsequently  this 
mortgage  was  foreclosed,  and  on 
sale  about  $3,300  was  realized  to 
apply  on  tlie  mortgage,  which  sum 
th«  trustees  accounted  for.  In 
proceedings  before  the  surrogate, 
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to  charge  the  trastees  indiyidually 
it  appeared  that  after  the  sale  of 
the  land  defendants  rendered  a 
final  acooant  as  executors.  The 
petitioners  were  made  parties  to 
the  proceedings.  The  mortgage 
was  credited  to  the  executors,  and 
the  surrogate's  decree,  settling  the 
accounts,  recited,  in  substance, 
that  they  held  the  mortgage  for 
the  purposes  of  the  trust,  directed 
payment  to  the  cegtui  que  trust  of 
certain  sums  as  intere.st,  and  ad- 
judged that,  upon  complying  with 
the  decree,  the  executors  should 
be  discharged.  Held,  that  the  pe- 
titioners were  estopped  by  the  de- 
cree, which  furnished  absolute 
protection  to  the  executors.  In  re 
Denton  v.  Sanfard,  607 


FRAUD. 

1.  The  mere  bringing  of  an  action 
for  th»  price  of  goods  sold  is  not 
a  binding  election  of  remedies,  or 
a  waiver  of  a  right  to  rescind  the 
sale  ou  the  ground  of  fraud,  un- 
less the  action  was  brought  with 
knowledge  of  the  fraud.  JSq.  O. 
O.  F.  Co,  V.  Hersee,  25 

2.  In  an  action  by  one  member  of  a 
fir  ji  to  set  aside  a  settlement  of  a 
debt  due  the  firm  on  the  ground  of 
collusion  and  fraud  on  the  part  of 
the  other  members  of  the  firm  and 
the  debtors,  lield,  that  plaintiif,  on 
proof  of  the  fraud  alleged,  was 
not  entitled  to  set  aside  the  settle- 
ment, or  to  recover  the  debt  which 
was  discharged,  or  his  proportion 
thereof;  but  to  recover  the  damages 
sustained  by  him, which  were  ouly 
the  diminution  of  his  partnership 
share  produced  by  collusive  waste 
of  partnership  assets,  and  this 
could  only  be  ascertained  by  a  set- 
tlement of  the  partnership  account; 
that  he  had  a  right,  notwithstand- 
ing the  settlement,  to  he  placed  in 
the  position  he  would  have  been 
in  if  the  full  debt  had  been 
honestly  paid  to  his  copartners, 
and  he  had  received  his  aliquot 
share  of  the  assets  thus  increased, 
after  payment  of  the  firm  debts. 
Sweet  V.  Morrison.  236 


FKAtJDULENT    CONVEYANCES. 

1.  While  the  payment  by  the  pur- 
chaser of  a  fair  consideration  upon 
a  sale  of  property  is  not  conclusive, 
as  agaiut<t  the  creditors  of  the 
vendor,  uj)on  the  question  of  good 
faith,  it  affords  strong  evidence 
thereof,  and  requires  clear  proof 
of  a  fraudulent  intent  to  overcome 
the  presumption  of  honest  motives 
arising  therefrom.  Nugent  v, 
Jacobs,  125 

2.  In  an  action  to  set  aside  a  con- 
veyance of  land  as  fraudulent 
as  against  the  creditors  of  the 
grantor,  it  appeared  that  tliu 
grantee  paid  full  value.  The  prin- 
cipal circumstance  upon  which  the 
»allegatiou  of  fraudulent  intent  was 
based  was  the  execution  by  the 
grantor  ou  the  same  day,  but  softer 
the  transfer  of  the  land,  of  a  chat- 
tel mortgage  to  his  wife  covering 
his  remaining  property.  This  fact 
the  court  allowed  to  be  proved  by 
oral  evidence  of  the  grantor,  as  a 
witness  for  the  plaintiff;,  on  cross- 
examination  of  the  witness,  defend- 
ants offered  to  show  the  circum- 
stances under  which  the  mortgage 
was  given,  and  what  was  done  with 
it.  This  was  objected  to  by  plain- 
tiff and  excluded.  Held  error;  and 
that,  as  defendant  may  have  been 
injured  thereby,  it  required  a  re- 
versal of  the  judgment.  Id. 

3.  An  action,  based  upon  a  judgment, 
rendered  against  executors  in  their 
representative  capacity,  is  not 
maintainable  to  set  aside,  as  fraudu- 
lent against  creditors,  a  conveyance 
of  real  estate  made  by  the  decedent. 
The  judgment  is  not  a  lien  upon 
the  land,  and  so  it  may  not  be  sold 
under  any  execution  issued 
thereon.  (Code  a  v.  Pro.,  §§  1823, 
1823,  1826.)  The  conveyance, 
therefore,  is  no  obstruction  to  any 
lien  the  judgment  creditor  has,  or 
to  the  enforcement  of  any  execu- 
tion issued  upon  his  judgment. 
Lichtenberg  v.  Herdtfelder.        302 

4.  It  seems  it  is  the  duty  of  the  ex- 
ecutors in  case  of  such  fraudulent 
conveyance,  where  there  are  not 
assets  sufficient  to  pay  the  debts. 
to  reclaim  the  land  for  the  benefit 
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of  all  the  creditors  (Cliap.  314, 
Laws  of  1858),  and  no  one  creditor 
can  appropriate  it  for  his  own 
benefit.  Id, 

5.  It  teems,  also,  that  if  the  execu- 
tors refuse  to  commence  an  action, 
at  the  request  of  tlie  creditors  or 
some  of  them,  they  may  be  com- 
pelled so  to  do  bv  order  of  the  sur- 
rogate. (Code  of  Civ.  Pro.,  §  2481.) 

Id. 

6.  It  seems,  also,  the  fact  that  one  of 
the  executors  is  the  fraudulent 
grantee  furnishes  no  obstacle  to 
such  relief.  If  such  grantee  re- 
fuses to  restore  the  land  to  the  es- 
tate, he  may  be  removed  from  his 
office,  and  the  remaining  executors 
may  proceed,  or  the  others  may 
commence  the  action  making  him 
defendant.  Id. 


GENERAL  TERM. 

1.  To  authorize  the  General  Term, 
on  appeal  from  a  decision  of  a  sur- 
rogate upon  trial  of  issues  of  fact, 
to  review  the  findings,  either  of 
fact  or  law,  the  case  must  show 
that  proper  exceptions  were  taken 
as  prescribed  by  the  Code  of  Civil 
Procedure  (j^  2545).  The  appeal 
brings  up  for  review  only  ques- 
tions thus  raised  by  exceptions. 
Angeviiie  v.  Jackson.  470 

2.  A  general  exception  to  the  surro- 
gate's decree  to  each  and  every  part 
thereof  is  insufficient.  Id. 


GRANTS. 
See  Patents  (for  Lands). 

HABEAS  CORPUS. 

On  appeal  to  the  General  Term  from 
nn  order  of  Special  Term  dismiss- 
ing a  writ  of  habeas  corpus,  requir- 
ing defendant  to  produce  F.,  an 
infant,  the  order  was  reversed  and 
proceedings  remitted  to  the  Special 
Term  for  a  new  hearing.  On  such 
hearing  an  order  was  made  remand- 
ing F.  to  the  custody  of  the  rela- 
tors.     A   motion  was    thereupon 


ma<k»toflet  asidf^sacli  order  on  tbe 
gronnd  that  the  Special  Term  had 
no  jurisdiction  to  make  it,  wbirh 
motion  was  denied.  Held,  that  the 
order  thereon  was  not  reviewable 
here;  that  conceding  the  order 
sought  to  be  set  aside  was  witfaoat 
jurisdiction,  it  was  within  the  dis- 
cretion of  the  court  either  to  set  it 
aside,  or  to  leave  the  defendant  to 
set  up  the  invalidity  of  the  order 
when  an  attempt  should  be  made 
to  enforce  it.  People,  ex  rel.  v. 
Brown.  684 


HIGHWAYS. 

1.  A  highway  once  established  does 
not  cease  to  be  such  antil  it  has 
been  discontinued  by  the  proper 
authorities.   Driggs  v'  PhilUps.   77 

2.  The  occupation  of  a  portion  of  a 
highway  by  an  individual  is  a  mere 
obstruction  and  nuisance  for  which 
no  lapse  of  time  will  enable  him  to 
prescribe,  and  no  acquiescence  on 
the  part  of  tbe  highway  officials  of 
the  town  will  deprive  the  public  of 
the  right  to  use  the  whole  high- 
way, or  in  any  degree  lessen  the 
duty  of  such  officials  to  remove  tbe 
obstruction  when  that  removal  is 
necessary.  Id. 

3.  Accordingly  hdd,  that  continnoos 
occupation  "for  a  period  of  twenty 
years  of  a  portion  of  a  highway  did 
not  give  the  occupant  title,  and 
would  not  sustain  an  action  of  tres- 
pass against  the  supervisor  and 
highway  commissioners  of  the  town 
for  entering  upon  and  removing  a 
building  from  the  portion  of  the 
highway  so  occupied.  Id. 

4.  A  dedication  by  the  owner  of  land 
as  a  highway,  and  acceptance  by 
the  public  through  user,  consti- 
tutes it  a  highway,  although  no 
record  be  made  of  it  as  such.     Id. 

5.  The  owner  of  land  cannot,  by  the 
mere  removal  of  his  fence,  impose 
upon  the  public  a  strip  of  land  as 
a  highway;  nor  can  the  public,  be- 
cause of  such  removal,  deprive  the 
owner  of  any  right  or  interest  in 
or  control  over  the  land.  BozeU  v. 
AndrevDS.  150 
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6.  An  equitable  action  may  not  be 
maintained  by  commissioners  of 
highways  to  compel  ilie  removal  of 
or  to  restrain  obstructions  of  a  high- 
way. Tlie  statute  prescribes  the 
method  of  procedure  on  their  part. 
(1  R.  8.  531,  §  103  et  seq.,  as 
amended  by  chap.  245,  Laws  of 
1878.)  Id. 

HOMICIDE. 

See  MA.N8LAUOHTEB. 

Murder. 


HUSBAND  AND  WIFE. 

1.  The  joinder  of  a  wife  with  her 
husband  in  a  deed  or  mortgage  of 
his  lands  does  not  operate  by  way 
of  passing  an  estate,  but  inures 
simply  as  a  release  of  her  fu- 
ture contingent  right  of  dower  in 
aid  of  the  title  or  lien  so  created; 
and  so  long  as  there  remains  a  sub- 
sisting  title  or  interest  under  the 
deed  or  mortgage  as  against  it,  she 
is  concluded  from  claiming  dower. 
HincMiffe  v.  Shea,  153 

2.  Where,  however,  the  deed  or 
mortgage  is  defeated  by  a  sale  on 
execution  under  a  prior  judgment, 
the  wife  is  restored  to  her  original 
position  and  may,  after  her  hus- 
band's death,  recover  dower  in  the 
lands.  Jd. 

8.  It  seems  that  if  in  such  case,  on 
tlie  execution  sale,  there  had  been 
a  surplus  applicable  to  a  mortgage 
so  executed,  the  widow  could  not 
be  endowed  therein  except  after 
satisfaction  of  the  mortgage.     Id. 

4.  A  divorced  wife,  whether  the  di- 
vorce was  granted  because  of  the 
misconduct  of  herself  or  her  hus- 
band, is  not  entitled,  if  he  die  intes- 
tate, to  administration,  or  to  a  dis- 
tributive share  of  his  personal 
estate.    In  re  Ensign,  284 

5.  Under  the  provision  of  the  act  of 
1879  (Laws  of  1879,  chap.  248), 
making  policies  of  insurance  issued 
upon  the  lives  of  husbands  for  the 
benefit  of  their  wives,  *'  assignable 
by  said  wife  with  the  written  con- 


sent of  hep  husband,"  where  the 
husband  joins  with  the  wife  in  a 
written  assignment,  this  is  a  suffi- 
cient **  written  consent "  to  meet 
the  requirements  of  the  act.  An- 
derson V.  Ooldsrnidt,  617 

6.  The  fact  that  the  wife  had  child;*en 
at  the  time  of  the  assignment  does 
not  affect  its  validity.  Id. 

See  Divorce. 


INDEMNITY. 

1.  A  covenant  of  indemnity  against 
the  recovery  of  a  judgment  is 
broken  the  moment  judgment  is 
recovered  against  the  covenantee, 
and  a  cause  of  action  thereon  is 
complete  for  damages,  which  are 
measured  by  the  amount  of  the 
judgment;  and  this,  although  the 
judgment  has  not  been  paid  by 
him,  and  although  the  covenantor 
was  not  a  party  to  and  had  no  no- 
tice of  the  former  action.  Conner 
V.  Beeves.  637 

2.  As  a  general  rule,  in  an  action 
upon  a  bond  of  indemnity  against 
judgments,  the  sureties  thereon  are 
concluded,  by  the  judgment  re- 
covered against  the  obligee,  from 
questioning,  except  for  fraudulent 
collusion  for  the  purpose  of  charg- 
ing the  sureties,  the  existence  or 
extent  of  his  liability  in  the  action 
wherein  it  was  rendered.  Id. 

3.  Where,  however,  the  judirment 
was  taken  by  consent  of  the  obligee, 
while  he  is  not  excluded  from  the 
protection  of  the  indemnity,  the 
judgment  is  presumptive  evidence 
only  against  the  sureties,  and  they 
are  at  liberty  to  show  that  it  was 
not  founded  upon  any  legal  lia- 
bility or  that  it  exceeds  such  lia- 
bility. Id, 

4.  In  the  absence  of  any  proof  im- 
peaching the  fairness  or  justice  of 
the  claim  or  tending  to  show  that 
the  judgment  exceeded  the  legal 
liability  of  the  obligee,  the  amount 
thereof  is  the  sum  he  is  entitled  to 
recover  in  an  action  upon  the  bond. 

Id. 
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INDICTMENT. 

An  iDdictment  under  the  Penal  Code 
(^^  193,  195)  for  manslaughter 
in  the  second  degree  charged  in 
substance  that  the  accused,  **on 
divers  days  and  times,"  up  to  a 
day  specified,  "  was  guilty  of  cer- 
tain culpable  negligence,  acts  and 
omissions,"  in  the  selection  and 
use  of  poor  and  insufficient  mate- 
rials for  and  in  the  construction  of 
a  certain  building  he  was  erecting 
in  the  city  of  New  York,  which 
acts  and  omissions  were  specifi- 
cally set  forth,  in  consequence  of 
which  the  building  fell  to  the 
ground  causing  the  death  of  one 
W.,  who  was  in  the  building  at 
the  time  of  its  fall.  Held^  upon 
motion  in  arrest  of  judgment,  that 
the  averments  brought  the  case 
within  the  provisions  of  said  Code, 
and  the  indictment  was  in  sub- 
stantial compliance  with  the  re- 
quirements of  the  Code  of  Crimi- 
inal  Procedure  (i;^  284,  286).  Peo- 
ple V.  Buddensieck.  487 


INJUNCTION. 

An  equitable  action  may  not  be 
maintained  by  commissioners  of 
highways  to  compel  the  removal 
of  or  to  restrain  obstructions  of  a 
liighway.  The  statute  prescribes 
the  method  of  procedure  on  their 
part.  (1  R.  S.  521,  %  \QZ  et  neq., 
as  amended  by  chap.  245,  Laws  of 
1878.)    RozeU  v.  Andrews,         150 

WJien  proper  to  restrain  nui- 
sance. 

See  Cogswell  v.  K  T.,  N.  II.  A  H. 
li.  It  Co,  10 


INSURANCE  (LIFE). 

1.  Where,  by  the  terms  of  a  policy 
of  life  insurance,  the  assured  war- 
rants the  truth  of  his  answers  to 
questions  in  his  application,  com- 
pliance with  the  warranty  is  a  con- 
dition of  the  validity  of  the  con- 
tract, and  any  substantial  deviation 
from  the  truth  in  an  answer,  it  is 
to  be  assumed,  is  material  to  the 
risk  and  forfeits  the  policy.  Dmght 
V.  Ger.  L.  Ins.  Co.  841 


2.  Where,  by  plain  and  unamblgv- 
om  language  in  such  a  policy, 
the  observance  of  an  apparently 
immaterial  requirement  is  made 
the  condition  of  a  valid  contract, 
neither  courts  nor  juries  have  the 
right  to  disregard  it.  Id, 

3.  In  an  application  for  a  policy  of 
life  insurance,  after  general  ques- 
tions as  to  the  business  of  the 
applicant  then  and  for  the  pre- 
vious ten  years,  which  were  re- 
quired to  be  "  carefully  speci- 
fied," was  contained  this  quef^tion: 
"Is  he  now,  or  has  he  been  en- 
gaged in  or  connected  with  the 
manufacture  or  sale  of  any  beer, 
wine  or  other  intoxicating  liq- 
uors?" To  this  question  the  ap- 
plicant answered  ••No I"  By  the 
policy  issued  upon  the  application 
the  answers  were  made  warranties. 
In  an  action  upon  the  policj,  it  ap- 
peared  that  the  insured  had,  for 
about  three  years  and  up  to  aboat 
a  year  and  a  half  prior  to  the  ap- 
plication,  been  engaged  in  the 
business  of  keeping  a  hotel ;  that, 
while  he  had  no  bar  and  did  not 
sell  to  outsiders,  he  kept  a  wine 
and  liquor  room  and  regularly  and 
systematically  sold  wines  and 
liquors  in  bottles  to  guests  in  the 
house.  In  answers  to  similar  ques- 
tions  in  applications  to  other  com- 
panies, made  within  three  weeks 
prior  to  the  one  in  question,  the  in- 
sured stated  that  he  had  kept  a 
hotel  for  three  years  in  which 
liquor  was  sold  in  packages.  Held, 
that  the  statement  was  false  and  so 
was  a  breach  of  warranty  and  for- 
feited the  policy;  also,  that  it  con- 
clusively appeared  the  insured  did 
not  misconceive  the  meaning  and 
intent  of  the  question.  Id. 

4.  In  answer  to  the  question  as  to  his 
business,  the  insured  answered 
"Real  estate  and  grain  dealer." 
There  was  no  evidence  that  he  had 
been  engaged  in  either  kind  of 
business  specified,  and  the  answer 
was  negatived  by  repeated  sworn 
statements  to  the  oontrary,  made 
by  the  insured  a  short  time  before 
the  application,  and  by  proof  of 
circumstances  of  the  most  convince 
ing  character  showing  his  constant 
employment  in  other  occupations. 
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EM,  that  while  it  was  true  the 
ontis  of  Bhowicf!^  the  falsity  of 
the  statement  rested  affirmatively 
a  pen  defendant,  the  case  pre- 
sented a  question  of  law,  and  a 
sabmlsaion  thereof  to  the  jury  was 
error;  that  while  it  may  be  the 
sworn  declarations  of  the  insured 
did  not  constitute  an  estoppel,  they 
constituted  evidence  of  the  facts 
stated  and,  in  the  absence  of  coun- 
tervailing evidence,,  became  con- 
clusive as  to  them  npon  his  repre- 
sentatives. Id. 

5.  Defendant  issued  a  policy  of  in- 
surance upon  the  life  of  W.  for 
the  benefit  of  his  wife.  Conspicu- 
ously printed  upon  it  w^re  the 
words  **  Non-forfeiture  policy." 
By  its  terms,  however,  it  was  for- 
feitable bv  failure  to  pay  premiums 
or  for  other  breaches  of  its  con- 
ditions, but  if  at  the  time  of  an 
omission  to  pay  the  premium  on 
the  day  it  became  due,  two  or  more 
annual  premiums  had  been  paid, 
defendant  covenanted  to  issue  a 
new  policy  for  as  many  tenths  of 
the  original  insurance  as  there  had 
been  premiums  paid,  without  sub- 
jecting the  assured  to  any  subse- 
quent charge,  except  interest  annu- 
ally on  all  premium  notes  remain- 
ing unpaid.  After  the  payment  of 
six  annufll  payments,  partly  in 
cash,  partly  in  notes,  the  assured 
surrendered  it  and  the  company  is- 
sued a  new  policy  for  six-tenths 
of  the  amount  of  the  original  pol- 
icy, which  new  policy  required  the 
payment  of  annual  interest  on  the 
outstanding  notes  at  a  day  speci- 
fied, and  provided  that  a  failure  to 
pay  the  interest  on  or  before  the 
day  specified  therein  avoided  the 
policy.  The  assured  paid  interest 
for  three  years  but  paid  nothing 
thereafter.  Defendant  having  be- 
come insolvent,  a  receiver  of  its 
assets  was  appointed,  to  whom 
the  new  policy  was  presented 
as  a  claim,  the  claimant  alleging 
that  she  had  no  actual  knowledge 
that  the  new  policy  contained  the 
clause  of  forfeiture.  Ileld,  that 
conceding  the  claimant,  after  hav- 
ing accepted  and  retained  the  new 
policy  for  so  long  a  time,  could  now 
insist  that  the  forfeiture  clause  was 
inserted  without  authority  (as  to 
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which  qumre),B&\d  policy  conformed 
to  the  agreement  in  the  original 
policy,  which  clearly  showed  the 
intention,  in  case  a  new  policy  was 
issued,  to  impose  upon  the  assured 
an  obligation  to  pay  interest  annu- 
ally  on  premium  notes  outstanding, 
and  the  right  of  the  company  to 
insert  the  usual  provision  of  for- 
feiture as  a  means  of  enforcing 
this  obligation  was  implied.  Peo^ 
pie  V.  Knick.  L.  Ins,  Co,  480 

6.  Forfeiture  for  non-payment  of 
premiums  called  for  by  a  policy  of 
insurance  is  a  proper  and  neces- 
sary means  of  protecting  life  in- 
surance companies  from  embar- 
rassment. Id, 

7.  Under  the  provision  of  the  act  of 
1879  (Chap.  248,  Laws  of  1879), 
making  policies  of  insurance  issued 
upon  the  lives  of  husbands  for  the 
benefit  of  their  wives  "assignable 
by  said  wife  with  the  written  con- 
sent of  her  husband,"  where  the 
husband  joins  with  the  wife  in  a 
written  assignment,  this  is  a  suffi- 
cient '*  written  consent "  to  meet 
the  requireipents  of  the  act.  An^ 
derson  v.  Goldsmidl.  617 

8.  The  fact  that  the  wife  had  chil- 
dren at  the  time  of  the  assignment 
does  not  affect  its  validity.  Id. 

9.  An  endowment  policy  was  issued 
to  defendant  upon  the  life  of  her 
husband,  payable  in  case  of  her 
death  before  her  husband  to  her 
children;  she  joined  with  her  hus- 
band in  an  assignment  of  the  pol- 
icy. In  an  action  brought  by  the 
assignee  upon  the  policy  wherein 
defendant  was  substituted  as  such, 
in  place  of  the  insurance  company, 
7ieldt  that  the  assignment  was  valid; 
that  while  defendant's  children  had 
a  contingent  interest,  as  the  policy 
matured  before  her  death,  the  con. 
tingency  did  not  arise,  and  by  the 
assignment  plaintifif  became  vested 
with  the  entire  interest  in  the 
policy.  Id. 


JOINT  DEFENDANTS.  < 

1.  The  summons   was-  served  upon 
one  of  the  two,  lessees,,  and  a  ver- 
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diet  was  rendered  against  liim. 
The  entry  of  judgment  thereon  was 
stayed,  and  exceptions  were  or- 
dered to  be  heard  at  first  instance 
at  G-eneral  Term.  Before  a  hear- 
ing the  defendant  against  whom 
it  was  rendered  died.  Upon  mo- 
tion made  at  Special  Term,  notice 
of  which  was  given  to  said  de- 
fendant's attorneys,  the  coart 
made  an  order  vacating  the  stay 
so  far  as  to  permit  plaintiff  to  enter 
judgment  nunc  pro  tuTUi  as  of  the 
date  of  the  verdict,  which  was 
done,  and  a  memorandum  of  the 
party's  death  was  entered  there- 
with as  prescribed  bv  the  Code 
of  Civil  Procedure  (§  1210).  Sub- 
sequently this  action  was  com- 
menced under  the  Code  (§  1937) 
to  charge  the  judgment  upon  the 
property  of  the  defendant  not 
originally  served.  IIM^  that  the 
entry  of  the  judgment  was  author- 
ized by  the  Code  (§  763),  and  the 
fact  that  the  entry  was  made  nunc 
pro  tmic  was  immaterial,  as  it 
harmed  no  one;  also,  that  if  the 
service  of  notice  npon  the  attor- 
neys  was  improper,  it  was  at  most 
an  irregularity,  not  a  fatal  defect. 
Long  V.  SUiffard,  274 

2.  It  was  claimed  that  by  the  death 
of  oue  of  the  lessees  their  joint 
liability  and  the  separate  liability 
of  the  estate  of  the  decedent  was 
discharged.  Held  untenable,  as 
the  decedent  was  not  a  mere 
surety,  but  a  principal  debtor.  Id, 

8.  The  provision  of  the  Code  reserv- 
ing to  a  defendant,  not  originally 
served  but  sought  to  be  charged 
with  the  judgment,  the  right  to 
make  "objections  to  the  judg- 
ment "  (§  1939),  refers  simply  to 
objections  going  to  the  validity  and 
binding  efficacy  of  the  judgment, 
such  as  a  party  to  the  judgment 
might  make.  Id. 


JUDGMENT. 

1.  The  summons  in  an  action  npon  a 
lease  was  served  upon  One  of  the 
two  lessees,  and  a  verdict  was  ren- 
dered against  him.  The  entry  of 
judgment  thereon  was  stayed,  and 
exceptions    were    ordered    to    be 


heard  at  first  instance  at  (General 
Term.  Before  a  hearing  the  de- 
fendant against  whom  it  was  ren- 
dered died.  Upon  motion  made  at 
Special  Term,  notice  of  which  was 
given  to  said  defendant's  attorneys, 
the  court  made  an  order  vacatiog 
the  stay  so  far  as  to  permit  plain- 
tifif  to  enter  judgment  nunc  pro 
tunc  as  of  the  date  of  the  verdict, 
which  was  done,  and  a  memoran- 
dum of  the  party's  death  was  en- 
tered  therewith  as  prescribed  by  the 
Code  of  Civil  Procedure  (§  1210). 
Subsequently  this  action  was  com- 
menced ander  the  Code  (§  1937)  to 
charge  the  judgment  npon  the 
property  of  the  defendant  not  orig- 
inally served.  Held,  that  the  entry 
of  the  judgment  was  authorized  by 
the  Code  (§  763),  and  the  fact  that 
the  entry  was  made  nunc  pro  tunc 
was  immaterial,  as  it  harmed  no 
one;  also,  that  if  the  service  of 
notice  upon  the  attorneys  was  im- 
proper, it  was  at  most  an  irregu- 
laritT,  not  a  fatal  defect.  Long  v. 
Stafford,  271 


2.  It  seems  the  judgment  would  not 
have  been  void  had  it  been  entered 
without  notice  to  any  one.  Id- 

3.  'The  provision  of  the  Code  reserv- 
ing to  a  defendant,  not  originally 
served  but  sought  to  be  charged 
with  the  judgment,  the  right  to 
make  "objections  to  the  judgment " 
(§  1939),  refers  simply  to  objections 
going  to  the  validity  and  binding 
efficacy  of  the  judgment,  such  as  a 
party  to  the  j  udgment  might  make. 

Id, 

4.  Plaintiffs,  as  executors,  having, 
by  the  will  of  their  testator,  a 
power  of  sale  of  the  real  estate, 
contracted  to  sell  the  same  to 
defendant.  In  an  action  for  specific 
performance  it  appeared  that  de- 
fendant E.,  widow  of  the  testa- 
tor, had  a  dower  right  in  the  land, 
and  there  was  a  mortgage  upon  it 
for  $900.  The  balance  of  the  pur- 
chase-money  was  tendered  but  re- 
fused, anU  was  then  deposited  in 
bank,  with  notice  to  defendants  and 
subject  to  their  order,  on  their  exe- 
cuting an  ordinary  executor's  deed. 
The  widow  remained  in  posseaaioo 
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of  the  land.  Heid^  tliat  Judgment 
should  provide  for  a  payment  of 
the  mortgage  out  of  the  purchase- 
money,  for  an  ascertainment  of  tlie 
yalue  of  the  widow's  dower  right 
as  of  March  1, 1882,  and  a  direction 
that  she  release  her  dower  right ; 
also,  entitling  plaintiff  to  the  wliole 
rental  value  of  the  premises  from 
the  time  specified,  to  be  paid  out 
of  thd  gross  sum  ascertained  as  the 
value  of  the  dower  right  of  the 
widow.     BostioUk  v.  Beach,      414 

5.  Upon  a  motion  in  arrest  of  judg- 
ment, under  the  Code  of  Criminal 
Procedure  (§§  331,  467),  only  two 
objections  are  available:  (1)  **to 
the  jurisdiction  of  the  court  over 
the  subject  of  the  indictment ; " 
(2)  "  that  the  facts  stated  do  not 
constitute  a  crime."  People  v. 
Buddensieek.  487 

6.  A  covenant  of  indemnity  against 
the  recovery  of  a  judgment  is 
broken  the  moment  judgment  is 
recovered  against  the  covenantee, 
and  a  cause  of  action  thereon  is 
complete  for  damages,  which  are 
measured  by  the  amount  of  the 
judgment;  and  this,  although  the 
j  udgment  has  not  been  paid  by  him, 
and  although  the  covenantor  .was 
not  a  party  to  and  had  no  notice  of 
the  former  action.  Conner  v.  Beeves. 

537 

7.  As  a  freneral  rule,  in  an  action  npon 
a  bond  of  indemnity  against  judg- 
ments, the  suretiHs  thereon  are 
concluded,  by  the  judgment  recov- 
ered against  the  obligee,  from  ques- 
tioning, except  for  fraudulent  col- 
lusion for  the  purpose  of  charging 
the  sureties,  the  existence  or  extent 
of  his  liability  in  the  action  wherein 
it  was  rendered.  Id. 

8.  Where,  however,  the  judgment 
was  taken  by  consent  of  the  obligee, 
while  he  is  not  excluded  from  the 
protection  of  the  indemnity,  the 
judgmont  IS  presumptive  evidence 
only  against  the  sureties,  and  they 
are  at  liberty  to  show  that  it  was 
not  founded  upon  any  legal  liability 
or  that  it  exceeds  such  liability.  Id. 

9.  In  the  absence  of  any  proof  im- 
peaching the  fairness  or  justice  of 


the  claim  or  tending  to  show  that 
the  judgment  exceeded  the  legal 
liability  of  the  obligee,  the  amount 
thereof  is  the  sum  he  is  entitled  to 
recover  in  an  action  upon  the  bond. 

Id. 

See  FoRBioN  Judqmbnt. 


JUDICIAL  SALES. 

1.  Where  a  deed  or  mortgage  exe- 
cuted by  a  husband  and  wife  upon 
land  owned  by  him  is  defeated  by 
a  sale  on  execution  under  a  prior 
judgment,  the  wife  is  restored  to 
her  original  position  and  may,  after 
her  husband's  death,  recover  dower 
in  the  lands.      Hinchliffe  v.  Shea. 

153 

2.  It  seems  that  if  in  such  case,  on  the 
execution  sale,  there  had  been  a 
surplus  applicable  to  a  mortgage 
BO  executed,  the  widow  could  not 
be  endowed  therein  except  after 
satisfaction  of  the  mortgage.      Id. 

See  Execution. 

FORBCLOSUBB. 


JURISDICTION. 

1.  Where  a  court,  having  jurisdic- 
tion of  the  subject-matter  and  the 
parties,  is  called  upon  to  adjudi- 
cate upon  a  doubtful  question  of 
law,  or  determine  as  to  inferences 
to  be  drawn  from  circumstances 
reasonably  susceptible  of  different 
interpretations  and  calling  for  the 
exercise  of  the  judicial  function, 
its  decision  thereon  does  not  render 
an  order  or  process  based  upon  it 
void,  although  afterward  vacated 
or  set  aside  as  erroneous,  or  subject 
the  party  procuring  it  to  an  action 
for  damages.     Fischer  v.  Langbein. 

84 

2.  It  seems  where  the  jurisdiction  of 
the  court  is  made  to  depend  upon 
the  existence  of  some  fact  of  which 
there  is  no  proof,  it  has  no  author- 
ity to  act  in  the  premises  ;  and  If 
it,  nevertheless,  proceeds,  all  of  its 
acts  are  void  and  afford  no  justifi- 
cation  to  the  party  instituting  the 
proceedings,  or  to  an  attorney  who 
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causes  process  to  be  issued  in  sach 
proceedings.  Id. 

8.  In  all  cases  where  the  court  has 
acquired  jurisdiction  in  an  action 
or  proceeding,  its  order  or  judg- 
ment therein  is  valid  and  enforce- 
able and  affords  protection  to  all 
persons  acting  under  it,  although  it 
may  be  afterward  set  aside  or  re- 
versed as  erroneous.  Id. 

4.  The  power  of  the  €ourt  to  enter- 
tain jurisdiction  of  an  action  or 
proceeding  does  not  depend  upon 
the  existence  of  a  substantial  cause 
of  action,  but  upon  the  perform- 
ance by  the  party  of  tlie  prerequi- 
sites authorizing  it  to  determine 
whether  one  exists  or  not.  Id. 

5.  Prior  to  the  passage  of  the  act  of 
188.J  (Chap.  376,  Laws  of  1885) 
which  requires  a  receiver  of  an 
insolvent  railroad  corporation  to 
pay  the  wages  of  its  employes  in 
preference  to  other  debts,  and 
conceding  that  said  act  applies  to 
a  receiver  appointed  in  an  action  to 
foreclose  a  mortgage  on  the  prop- 
erty of  such  a  corporation  (as  to 
which  qu(Bre\  the  court  had  no 
power  to  authorize  a  receiver  so 
appointed  to  pay  or  issue  his  certifi- 
cates of  indebtedness  for  tlie  pay- 
ment of  labor  and  services  in 
opTatin!;  the  road  prior  to  his  ap- 
pointment, and  to  make  certificates 
so  issued  a  lien  prior  to  the  mort- 
gage. Met,  T.  Co.  v.  T.  V.  &  C. 
li.  It.  Co.  24o 

6.  To  authorize  the  General  Term,  on 
appeal  from  a  decision  of  a  surro- 
gate upon  trial  of  issues  of  fact,  to 
review  the  findings,  either  of  fact 
or  law,  the  case  must  show  that 
proper  exceptions  were  taken  as 
prescribed  by  the  Code  of  Civil 
Procedure  (5^  2545).  The  appeal 
brings  up  for  review  only  questions 
thus  raised  by  exceptions.  Ange- 
vine  V.  Jackson,  470 

7.  Tn  an  action  against  a  sheriff  for 
alleged  failure  to  return  an  execu- 
tion, issued  to  him  November  23, 
1875,  within  sixty  days,  it  ap- 
peared that  in  proceedings  in  bank- 
ruptcy instituted  by  the  judgment 
debtor,  upon  an  application  made 


by  him,  showing,  among  other 
things,  the  seizure  by  tlie  sheriff 
of  his  property  under  the  execu- 
tion, which  the  debtor  alleged  was 
issued  upon  a  judgment  obtained 
fraudulently,  and  in  violation  of  the 
Bankruptcy  Act,  an  order  was 
issued  November  27,  restraining 
the  sheriff  from  selling  or  inter- 
fering  in  any  way  with  the  prop- 
erty until  the  further  order  of  tlie 
court.  The  plaintiff  appeared  in 
the  Bankruptcy  Court  upon  an  ap- 
plication to  vacate  the  order,  and 
for  leave  to  the  sheriff  to  sell 
under  the  execution.  Thereupon 
on  December  17,  an  order  was 
made  vacating  the  stay,  and  grnnU 
ing  the  sheriff  leave  to  sell,  and 
plaintiff  availed  itself  of  such 
leave.  This  action  was  brought 
January  27,  1876.  Held,  that  the 
Bankrupt  Court  had  jurisdiction 
to  grant  the  stay;  that  the  time 
the  stay  lasted  could  not  be  in- 
cluded in  the  sixty  days;  and 
that  the  action  was  prematurely 
brought.  Ansonia  B.  db  G.  Co.  v. 
Conner.  502 

W/Mn  court  has  jurisdiction  of 

proceedings  by  railroad  corporcUion  to 
acquire  title  to  land. 

See  In  re  S.  L  R,  T.  Co.  252 

When  comptilsnry  reference  may 

not  he  ordered  in  equity  action. 

See  Morrison  v.  Van  Benthuysen. 
{Mem.)  675 

JURY. 

Bee  Challenge  of  Jubors. 

LANDLORD  AND  TENANT. 
See  Lease. 


LARCENY. 

1.  Upon  trial  of  an  indictment  for 
larceny,  it  appeared  that  while 
oificers  were  making  a  searcli  oi 
defendant's  house  for  the  stolen 
property,  one  of  them  said  to  her 
that  she  might  as  well  own  up,  as 
they  had  proof  sufficient  to  convict 
her,  and  that  she  might  consider 
herself   under  arrest.    Thereafter 
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she  made  certain  statementB  which 
were  proved  under  objection  and 
exception.  Held,  that  conceding 
the  statements  so  made  would  be 
regarded  as  confessions,  evidence 
thereof  was  competent  under  the 
Code  of  Criminal  Procedure  (§  895); 
it  could  not  l>e  considered  that  the 
statement  -of  the  officer  was  a 
threat  or  that  the  declarations  of 
defendant  were  induced  by  fear. 
People  v.  McCaUam,  588 

.  The  property  alleged  to  have  been 
stolen  was  a  trunk  containing 
money  and  other  property.  The 
owner  testified  on  his  direct  exam- 
ination that  he  lost  $540  in  money; 
from  his  cross-examination  it  was 
claimed  that  he  was  uncertain  as 
to  the  amount  taken.  The  court 
charged  that  if  they  were  con- 
vinced that  the  value  of  the  prop- 
erty taken  was  over  $500  and  that 
defendant  took  it,  they  might  con- 
vict her  of  grand  larceny  in  the 
first  degree;  if  the  value  was  less 
but  more  than  $25  they  might  con- 
vict of  grand  larceny  in  the  sec- 
ond degree;  if  less  than  $25,  then 
of  petit  larceny.    Ildd  no  error. 

Id, 


LEASE. 

1.  A  lease  of  a  store  to  a  retail  mer- 
chant contained  a  clause  declaring 
that  the  lessor  should  have  a  lien, 
as  security  for  the  rent,  upon  the 
goods  and  oUier  personal  property 
brought  upon  the  demised  prem- 
ises belonging  to  the  lessee,  and 
providing  for  the  enforcement  of 
the  lien  by  sale.  The  clause  con- 
cluded thus  :  "  Such  lien,  how- 
ever, shall  not  be  enforced  against 
any  property  which,  being  a  part 
of  the  stock  in  trade,  shall  have 
been  sold  in  the  regular  course  of 
business."  It  was  agreed  bt^tween 
the  parties  that  the  lessee  should 
remain  in  possession  of  the  stock 
of  goods  and  sell  the  same,  using 
the  proceeds,  and  this  he  did  with 
the  knowledge  of  the  lessor.  Sub- 
sequently  the  lessee  made  a  gen- 
eral assignment  for  the  benefit  of 
creditors.  Tlie  assignee,  without 
knowledge  of  the  clause  in  the 
lease,  sold  the  stock  of  goods.     In 


an  action  by  the  lessor  to  subject 
the  proceeds  to  the  payment  of  the 
Teniyheld^  that  the  provision,  while 
valid  as  between  the  parties,  was 
in  fraud  of  the  rights  of  the  cred- 
iters  of  the  lessee,  and,  therefore, 
the  assignee  had  authority  to  treat 
it  as  void  (Laws  of  1858,  chnp. 
314);  that  it  was  immaterial  when 
the  debt  preferred  by  the  assign- 
ment was  created,  whether  before 
or  after  the  execution  of  the  lease; 
it  was  sufficient  that  the  relation 
of  debtor  and  creditor  existed  at 
some  time  while  the  goods  re- 
mained in  the  possession  of  the 
debtor  (2  R.  S.  136,  §  C);  and  that, 
therefore,  the  action  was  not  main- 
tainable.   Reynolds  V.  EUis,      115 

2.  A  lease,  under  seal,  of  a  store  for 
the  term  of  six  months  contained 
a  provision  giving  to  the  lessees 
the  privilege  of  continuing  the 
lease  for  two  years  more  at  an  in- 
creased rent,  by  giving  written 
notice  to  the  lessor  at  a  time  speci- 
fied. The  lessees  did  not  give  tlie 
notice,  but  continued  to  occupy  the 
store  for  four  months  after  the 
expiration  of  the  original  term, 
paying  the  increased  rent,  wliich 
the  lessor  received ;  they  then 
vacated  the  premises.  In  an  action 
to  recover  rent  subsequently  ac- 
cruing, held,  that  the  provision  as 
to  notice  could  be  and  was  waived 
by  the  acts  of  the  parties,  which 
showed  an  election  on  the  part  of 
the  lessees  to  take  the  store  for  the 
new  term  ;  that  they  were  bound 
thereby,  and  continued  liable  to 
tlie  end  of  that  term.  Long  v. 
Stajford.  274 

3.  A1.<H>  held,  that,  as  the  lease  was 
under  seal,  the  six  years'  statute 
of  limitation  did  not  apply.        Id, 

4.  It  was  claimed  that  by  the  death 
of  one  of  the  lessees  their  joint 
liability  and  the  separate. liability 
of  the  estate  of  the  decedent  was 
discharged.  Held  untenable,  as 
the  decedent  was  not  a  mere 
surety,  but  a  principal  debtor.   Id. 

LIBEL. 

Upon  the  trial  of  an  indictment  for 
libel,  it  appeared  that  the  libelous 
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article,  wliicli  related  to  the  diB- 
bursement  of  moneys  in  .connection 
with  the  comptroller'B  office  in  the 
city  of  T.,  was  printed  in  a  news- 
paper, published  by  a  corporation 
with  which  all  the  defendants  were 
connected.  Testimony  was  given 
on  the  part  of  the  prosecution  by 
L.  and  H.,  reporters  connected  with 
the  paper,  that  the  article  waa  writ- 
ten by  L.,  and  after  its  appearance 
in  the  first  edition  of  the  paper  a 
question  was  raised  as  to  the  truth 
of  the  charges.  L.  and  H.  were 
sent  by  defendants  to  the  comp- 
troller's office  to  ascertain  the  facts 
and  charges.  They  reported  that 
they  were  false,  and  an  article  was 
prepared  by  H.  for  the  second  edi- 
tion, containing  a  retraction  which 
defendants  declined  to  publish,  but 
issued  the  second  edition  with  the 
libelous  article  therein.  The  tes- 
timoay  of  L.  and  H.  as  to  their  go- 
ing to  the  comptroller's  office  was 
contradicted  by  the  defendants, 
each  of  whom  denied  any  knowl- 
edge of  the  article  until  after  the 
publication  of  the  second  edition. 
The  prosecution  was  thereupon 
permitted  to  prove,  under  objec- 
tion and  exception,  by  a  clerk  in 
the  comptroller's  office,  that  on  the 
day  in  question  L.  and  H.  came  to 
said  office  and  looked  over  the 
books.  Hdd  no  error.  People  v. 
Sherman,  613 


LIEN. 

1.  Defendants  8.  &  V.  A.  entered 
into  a  contract  with  the  counties  of 
E.  and  Q.  to  build  a  swing  bridge 
with  the  B.  &  O'R.  patent  turn- 
table. The  contract  provided  that 
in  case  of  default  on  the  part  of 
the  contractors,  the  joint  committee 
of  the  two  counties  could  take 
charge  of  and  finish  the  work,  de- 
ducting the  expenditures  from  the 
contract  price.  The  contractors 
entered  into  a  contract  with  B.  & 
O'R.,  the  patentees  to  furnish  one 
of  their  turn-tables.  S.  «&  V.  A. 
failed  to  perform  their  contract  and 
refused  further  performance.  B. 
&  O'R.  were  ready  and  willing  to 
perform,  but  were  prevented  from 
so  doing  by  the  default  of  S.  &  V. 
A.      The    joint    committee    took 


charge  of  the  work,  but  B.  ft  0*R. 
refused  to  furnish  the  tam-table, 
unless  the  committee  assamed  pay* 
ment  therefor.  Thereupon  an 
agreement  was  made  between  the 
committee  and  B.  &  O'R.  by  which 
the  latter  agreed  to  and  did,  in 
reliance  upon  the  contract,  f  umii^h 
the  turn-table  and  complete  iL«* 
work,  the  counties  agreeing  to  pay 
thttm  the  con  tract-price  therefor, 
which  was  set  apart  out  of  the  sum 
agreed  to  be  paid  to  8.  &  V.  A., 
who  were  to  receive  the  balance. 
Aftei  S,  &  V.  A.  had  so  made  de- 
fault, they  executed  to  plaintiff's 
testator  orders  upon  tlie  treasurer 
of  the  county  of  K.,  which 
amounted  to  equitable  assign- 
ments, to  the  amount  of  $1,^, 
which  were  filed,  and  thereafter  a 
similar  order  to  defendants  I>.  &  B. 
for  $1,000,  and  subsequent  to  this 
an  order  to  B.  &  O'R.  for  $1,250. 
one-half  the  contract-price  for  the 
turn-table.  In  an  action  to  deter- 
mine the  priority  of  liens,  held,  that 
B.  &  O'R.  were  entitled  to  a  prefer- 
ence; that  the  fact  that  the  orders 
were  given  did  not  deprive  the 
counties  of  the  right  to  take  any 
action  in  good  faith  which  they 
deemed  proper  and  necessary  to 
secure  performance  of  the  contract 
and  protect  their  interest;  that  the 
$2,500  never  became  payable  to  8. 
&  V.  A.,  but  only  to  B.  &  O'R. 
under  the  new  agreement,  and  so 
that  the  other  orders  never  applied 
or  attached  thereto;  also,  that  it 
was  immaterial  that  the  bill  against 
the  counties  was  made  out  and 
audited  in  the  name  of  S.  &  V.  A. 
Coneelyea  v.  Blanchard.  222 

2.  Also  lield,  that,  as  between  plain- 
tiffs and  D.  &  B.,  the  former  were 
entitled  to  the  preference,  and  this 
without  regard  to  the  question  as 
to  whether  the  moneys  paid  for  the 
orders  were  used  in  the  construc- 
tion of  the  bridge  or  had  any  rela- 
tion thereto;  that  it  was  sufficient 
that  plaintiffis'  orders  were  first 
given  and  were  founded  on  a  suffi- 
cient consideration;  also,  that  it 
was  insufficient  to  give  D.  &  B.  tbe 
preference  that  when  they  fur- 
nished materials  for  the  bridge,  to 
pay  for  which  the  order  was  given, 
8.  &  V.  A.  promised  to  pay  them 
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oat  of  tlie  money  which  should  be- 
come due  to  them;  that  each  a 
promise  did  not  operate  as  an 
equitable  assignment  or  give  an 
equitable  lien  on  the  fund.         Id. 

Gontract  obligation  of  a  rail- 
road corporation  to  erect  a  depot  at  a 
specified  place  in  a  town,  as  a  condition 
of  the  issuing  of  town  bonds  not  a  lien 
upon  propertu  of  corporation,  and 
does  not  devolve  upon  purchaser  at 
foredosure  sale. 

See  People  v.  B.,  W.  d  O.B.  R.  Co. 

95 


LIMITATION  OF  ACTIONS. 

1.  Where  one  person  enters  into  the 
employment  of  another  without  an 
express  agreement  as  to  the  time 
of  service  or  measure  of  compen- 
sation, in  the  absence  of  auj  proof 
of  usage,  it  is  to  be  considered  as 
a  general  hiring;  but  no  agree, 
ment  can  be  implied  that  compen. 
sation  shall  l)e  postponed  until  the 
termination  of  the  employment; 
and  where  the  employment  has 
continued  for  a  long  period  of 
time,  and  there  are  no  mutual  ac- 
counts between  the  parties,  the 
statute  of  limitations  is  a  bar  to  a 
claim  for  more  than  six  years  of 
service  in  such  employment,  un- 
less it  appear  that  payments  have 
been  made  to  apply  thereon  within 
the  six  years,  in  which  case  a  re- 
covery is  proper  for  a  period  begin- 
ning six  years  prior  to  the  first  of 
said  payments.      In  re   Gardner. 

538 

3.  Contracts  made  under  and  in  pur- 
suance of  the  act  of  1870  (Chap. 
378,  Laws  of  1870),  organizing 
**  the  Buffalo  State  Anylum  for  the 
Insane"  for  furniRhing  materials 
for  the  construction  of  buildings, 
were  not  abrogated  by  the  pro- 
visions in  the  appropriation  bills  of 
1874  and  1875  (Chap.  323,  Laws  of 
1874,  and  chap.  264,  Laws  of  1875) 
in  reference  to  that  institution. 
McMaster  v.  Stale.  547 

8.  Accordingly  Tield,  where  a  claim 
against  the  State  for  damages  for 
breach  of  contracts  for  furnishing 
building  materials  was  presented 


more  than  sis  years  after  the  pas- 
sage of  the  act  of  1875,  but  within 
six.  years  after  breach  of  the  con- 
tracts on  the  part  of  the  officials 
having  charge  of  the  work,  that 
the  claim  was  not  barred  by  the 
statute  of  limitations.  Id. 

Where  lease  under  seal  con- 
tains provision  aut?iorizing  extension, 
which  is  availed  of  in  action  for  rent 
accruing  after  renewal,  the  twenty 
years  limitation  applies. 

See  Long  v.  Stafford,  274 

WJiere  action  to  enforce  equit- 
able or  implied  trust  is  barred  by  the 
statute  of  limitations. 

See  Lammer  v.  Stodda/rd.    (Mem. ) 

672 


MANDAMUS. 

1.  As  by  the  Code  of  Civil  Procedure 
(§  2070),  a  peremptory  writ  of  man- 
damus  is  only  authorized  in  the 
first  instance  **  where  the  appli- 
cant's right  to  a  mandamus  depends 
only  upon  questions  of  law,"  in 
determining  whether  the  issuing 
of  the  writ  is  proper,  simply  the 
facts  alleged  in  the  petition  which 
are  not  denied  or  put  in  issue,  and 
the  affirmative  allegations  in  the 
opposing  affidavits  may  be  consid- 
ered. People  V.  B.,  W,  &  0.  B. 
B.  Co.  95 

2.  It  seems  where  the  material  aver- 
ments of  the  petition  are  put  in 
issue,  or  the  answering  affidavits 
contain  allegations  showing  that 
a  peremptory  writ  ought  not  to 
issue,  the  court  should  in  the  first 
instance  award  an  alternative  writ. 

Id. 

8.  A  writ  applied  for  by  the  attor- 
ney.general  on  I)ehalf  of  the  people 
may  only  be  issued  to  subserve  a 
public  interest  and  to  protect  a 
public  right.  Id. 

4.  Assuming  that  where  a  town  was 
bonded  to  aid  in  the  construction 
of  a  railroad,  on  condition  that  a 
permanent  depot  should  be  erected 
and  maintained  at  a  specified  place 
in  the  town,  this  creates  a  contract 
between  the  railroad  corporation 
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and  the  town;  the  contract  maj 
not  be  enforced  by  a  writ  of  man- 
damus, iasued  on  behalf  of  the 
people  at  the  instance  of  the  at- 
torney-general. The  contract  right 
and  obligation  are  not  in  any 
proper  sense  a  public  matter  in 
which  the  people  of  the  State  in 
their  sovereign  capacity  are  in- 
terested. Jd. 

6.  Where  a  railroad  company  by  con- 
solidation becomes  the  owner  of 
two  lines  of  road  between  the  same 
points,  and  can  substantially  ac- 
commodate the  people  of  the  State 
bv  operating  one  of  them,  and  can 
abandon  the  other  without  serious 
detriment  to  any  considerable  num- 
ber of  people,  it  may  not  be  com- 
pelled by  mandamus  to  operate 
bothy  where  the  operation  of  the 
line,  which  may  thus  be  aban- 
doned,  entails  great  expense  with- 
out any  return.  Id. 

6.  When,  upon  application  for  a 
mandamus,  the  defendant  pro- 
ceeds to  a  hearing  without  travers- 
ing the  averments  in  the  affidavits 
presented  by  the  relator,  tbis  is 
equivalent  to  a  demurrer  on  the 
part  of  defendant,  and  the  truth  of 
the  averments  is  to  be  considered 
as  admitted.  People,  ex  rel,  v.  Bd. 
Supers  8t.  L,  Go.  541 

7.  Where  the  State  comptroller  has 
acted  upon  an  application  to  vacate 
a  tax  sale,  and  has  denied  the 
same,  he  cannot  be  required  by 
mandamus  to  reach  a  different  con- 
clusion. The  matter  is  for  his  de- 
termination, and  although  his  de- 
cision be  erroneous  it  cannot  be 
thus  reviewed.  FeopiU^  ex  rel,  v. 
Chapin.  635 


MANSLAUGHTER. 

.  An  indictment  under  the  Penal 
Code  (§§  193,  195)  for  manslaugh- 
ter in  the  second  degree  charged 
in  substance  that  the  accused,  "on 
divers  days  and  times,"  up  to  a 
day  specified,  "  was  guilty  of  cer- 
tain culpable  negligence,  acts  and 
omissions,"  in  tlie  selection  and 
use  of  poor  and  insufficient  mate- 
rials for  and  in  the  construction  of 


a  certain  building  he  was  erecting 
in  the  city  of  New  York,  which 
acts  and  omissions  were  specifically 
set  forth,  in  consequence  of  which 
the  building  fell  to  the  ii^roond, 
causing  the  death  of  one  W.,  who 
was  in  the  building  at  the  time  of 
its  fall.  Held,  upon  motion  in  ar- 
rest of  judgment,  that  the  aver- 
meuta  brought  the  case  within  the 
provisions  of  said  Code,  and  the 
indictment  was  in  substantial  com- 
pliance witli  the  requirements  of 
the  (k)de  of  Criminal  Procedure 
(§§  284,  285).  PeopU  v.  Budden- 
neck.  487 

2.  After  D.  O.,  an  inspector  of  bnild- 
ings  for  the  fire  department,  had 
testified  as  to  the  condition  of  the 
fallen  wall  of  the  building,  its 
want  of  solidity,  the  materials  of 
which  it  was  constructed,  and, 
among  other  things,  that  the  mor- 
tar used  was  of  poor  and  inferior 
quality,  beino^  chiefly  composed  ot 
loam  instead  of  sand,  he  was  al- 
lowed to  produce  in  evidence  spe- 
cimens of  mortar  and  of  mortar 
and  briclt  taken  from  the  ruins  and 
a  specimen  from  another  building 
of  brick  and  mortar  properly  pro 
pared.    Held  no  error.  Id. 

8.  On  the  cross-examination  of  said 
witness  he  proved  certain  reports 
made  by  the  official  examiners,  to 
the  effect  that  the  buildings  in 
question  were  unsafe,  which  re- 
ports were  offered  in  evidence  by 
defendant.  Upon  re-direct  exam- 
ination the  prosecution  offered  in 
evidence  certain  other  reports  sub- 
sequently made  concerning  the 
same  buildings.  Before  they  were 
received  defendant's  counsel  was 
permitted  to  examine  the  witness, 
and  upon  such  examination  the 
general  contents  of  the  reports  were 
shown.  This,  and  a  condition  of 
the  buildings  substantially  as 
stated  therein,  was  also  disclosed 
by  parol  evidence  on  examinations 
by  defendant's  counsel,  or  by  the 
district  attorney  in  answer  or  ex- 
planation of  that  so  obtained. 
Held,  that  the  admission  of  the  re- 
ports in  evidence  was  not  a  ground 
of  reversal,  as  it  could  in  no  re- 
spect have  tended  to  defendant's 
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prejadlce.    (Code  of    Crim.  Pro., 
§  548.)  Id, 

4.  The  prosecution  offered  in  evi. 
dence  a  photograph  of  a  part  of 
the  ruins,  taken  during  the  trial.  It 
was  proved  that  the  part  repre- 
sented was  in  the  same  condition 
as  when  seen  by  the  witness  a  few 
dajs  after  the  accident;  also,  that 
the  photograph  accurately  repre- 
sented the  scene.  Held,  that  the 
photograph  was  admissible  and 
properly  received  in  evidence.    Id, 

5.  Also  hdd,  that  while  the  court,  in 
its  discretion,  might  have  allowed 
the  jury  to  visit  and  view  the 
premises,  its  refusal  to  do  so  at 
the  request  of  the  defendant's 
counsel  was  not  error.  Id, 


MANUFACTURING   CORPORA- 
TIONS. 

1.  An  action  against  a  director  of  a 
manufacturing  corporation  to  re- 
cover a  debt  of  the  corporation,  be- 
cause of  a  failure  to  file  the  annual 
report  required  by  the  Manufactur- 
ing Act  (^  12,  chap.  40,  Laws  of 
1848),  is  an  action  to  recover  a  pen- 
alty.    Gadsden  v.  Woodward,    242 

2.  Ab,  therefore,  under  the  Code  of 
Civil  Procedure  (§  523),  the  verifi- 
cation of  an  answer  may  be  omitted 
"  in  a  case  where  it  is  not  otherwiHe 
specially  prescribed  by  law,  where 
the  party  pleading  would  be  privi- 
leged from  testifying  as  a  witness," 
and  as  also  it  is  declared  by  said 
Code  (§  837)  that  a  witness  shall 
Bot  be  required  to  give  an  answer 
which  will  tend  to  expose  him  to  a 
penalty,  although  the  complaint 
in  such  an  action  be  verified,  the 
defendant  is  not  required  to  verify 
his  answer.  Id, 

8.  The  cause  of  action  given  by  the 
Gkiueral  Manufacturing  Act  ($  15, 
chap.  40,  Laws  of  1848),  to  a  cred- 
itor of  a  corporation  organized  un- 
der it,  again-' t  a  trustee  thereof 
who  has  joined  in  making  a  false 
annual  report,  dies  with  the  cred- 
itor. The  provisions  of  the  Re- 
vised Statutes  (2  R.  8.  448,  §  1), 
modifying  the  common-law  rule  in 
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regard  to  the  survivability  of  ac- 
tions ex  delicto^  affect  only  injuries 
to  property  rights,  and  as  the  said 
cause  of  action  does  not  affect  or 
concern  any  property  right  or  in- 
terest as  the  subject  of  the  injury, 
the  common-law  rule  applies,  and 
the  action  abates  upon  the  death  of 
either  party.    Braekettv,  Qriawold. 

425 

4.  Defendant  G. ,  as  trustee  of  a  manu- 
facturing corporation,  joined  in 
making  an  annual  report,  which 
stated  that  the  capital  stock  of  the 
corporation  ($2,000,000)  had  been 
paid  up  in  full.  In  an  action  by  a 
creditor  of  the  corporation,  under 
the  Manufacturing  Act  (§  15,  chap. 
40.  Laws  of  1848),  to  recover  of  the 
trustees  signing  the  report,  the 
amount  of  his  claim,  on  the  ground 
that  such  statement  was  faiRe  to 
the  knowledge  of  the  signers,  it  ap- 
peared that  the  stock  of  the  corpo- 
ration was  issued  to  one  R.  in  pay. 
ment  for  certain  iron  mining  prop, 
erty,  then  undeveloped.  The  prop- 
erty had  been  purchased  by  R.  of 
another  corporation  in  which  G. 
was  a  stockholder.  G.  received 
from  R.  $10,000  of  the  stock  of 
the  new  company,  given  to  him 
without  consideration  to  enable 
him  to  act  as  trustee.  R.  surren- 
dered to  the  new  company  one 
thousand  shares  of  the  stock, 
which  was  pledged,  with  $70,000 
of  the  corporate, bonds  to  secure  a 
loan  of  $85,000,  and  gave  five  hun- 
dred  shares  as  a  commission  to  the 
officer  who  negotiated  the  loan. 
The  property  was  proved  to  be 
worth  not  over  $60,000.  It  was 
sold  to  R.  for  $1,000,000  of  stock 
and  $200,000  of  bonds  of  the  new 
company,  and  in  his  deed  to  that 
company  the  consideration  ex- 
pressed was  ^600,000.  Of  all  of 
which  facts  it  appeared  G.  had 
knowledge.  Eeld,  the  facts  justi. 
fied  a  finding  that  G.  signed  the  re- 
port in  bad  faith,  knowing  it  to  be 
false.    Blake  v.  (Mswold.         429 

5.  Upon  the  trial  the  stock  ledgers, 
the  books  of  certificates  of  stock, 
and  the  books  of  minutes  of  the 
two  corporations  were  offered  and 
received  in  evidence.  Held  no  er- 
ror, /d. 

94 
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6.  Ck)rporate  books  are  not  only  evi- 
deuce  of  corporate  acts  when  they 
are  to  be  proved,  bat  are,  to  some 
extent,  evidence  against  stock- 
holders, who  are  chargeable  with 
knowledge  of  their  contents.      Id, 

7.  One  B.  was  called  as  a  witness  for 
plaintiff  to  prove  the  value  of  the 
property.  He  was  a  trustee  of  the 
new  company,  and  his  testimony 
showed  that  he  had  had  large  ex- 
perience in  the  development  of  iron 
mines,  the  transportation  of  the 
ore,  and  the  difflcalty  and  ancer- 
tainty   of  determining  its  extent 

.  and  qaality.  He  had  examined  the 
property  so  far  as  was  at  the  time 
possible.  When  asked  as  to  the 
value,  he  stated  that  this  was  spec- 
ulative. Held,  that  this  simply 
meant  that  as  a  mining  property 
and  for  mining  purposes,  while  its 
value  was  uncertain  it  had  a  value 
beyond  that  belonging  to  it  as  land 
and  for  agricultural  purposes  ;  that 
the  witness  was  competent  to  give, 
and  it  was  not  error  to  receive,  his 
opinion  as  to  such  value.  Id. 

8.  Another  witness  had  been  a  manu- 
facturer of  iron  ;  had  bought  and 
sold  ore  for  many  years ;  had  o  wned 
and  sold  mineral  lands ;  he  knew 
the  land  in  question,  and  owned 
land  in  its  vicinity.  Held,  be  was 
competent  to  testify  as  to  its  value. 

Id. 


MARINE   COURT   (NEW  YORK). 
366  City  Coubt  (New  York). 

MASTER  AND  SERVANT. 

1.  Defendant  having  discovered  that 
two  boilers  which  it  had  purchased 
with  guaranty  were  defective,  noti- 
fied the  vendor  to  repair  them.  0. , 
plaintiff's  intestate,  was  sent  with 
others  to  make  the  repairs,  their  in- 
structions being  when  the  work  was 
done,  **  to  fire  the  boilers  up  and 
test  them."  When  the  repairs  were 
substantially  completed,  N.,  de- 
fendant's engineer,  put  fire  under 
the  boilers  ;  one  of  them  exploded 
and  O.  was  killed.  In  an  action 
to  recover  damages,  it  did  not  ap- 


pear at  whose  request  the  fire  was 
started.  Held,  that  it  was  to  he 
presumed  it  was  either  at  the  re- 
quest of  those  intrusted  with  the 
work  of  repair  for  the  purpose  of 
making  the  test,  or  that  the  service 
was  voluntarily  rendered  by  N.;  at 
any  event,  that  it  was  not  rendered 
by  him  as  the  servant  of  defendant, 
and  it  was  not  responsible  for  the 
act.     0liv6  V.  WhUnejf  M.  Co.  292 

3.  A  railroad  corporation  is  not 
bound  to  furnish  to  its  employes 
engines  adequate  in  power  for 
every  emerffency  ;  it  is  for  it  to 
determine  how  powerful  the  en- 
gine  shall  be  at  any  place  and  f(ir 
any  purpose,  and  if  an  accident 
happen  to  an  employe  which  would 
not  have  occurred  luid  a  more  pow- 
erful engine  been  employed,  it  ia 
not  liable.  Bajus  v.  8,,  B.  <fe  N, 
r.  B,  B.  Co.  312 

3.  It  is  immaterial  in  such  a  case 
whether  the  engine  was  originally 
of  moderate  power,  or  its  power 
has  been  reduced  by  some  defect. 

Id. 

4.  The  law  imposes  upon  a  railroad 
company  the  duty  to  its  employes 
of  diligence  and  care,  not  only  in 
furnishing  proper  and  reasonably 
safe  appliances  and  machinery,  and 
skillful  and  careful  co-employes, 
but  also  of  making  and  promulgat- 
ing rules,  which,  if  faithfully  ob- 
served, will  give  reasonable  protec- 
tion to  the  employes.  Abel  v. 
Prsrt.,  etc.,  D.4&  H  C.  Co.        581 

Wfien  servanty  having  knoul' 

edge  of  the  danger,  takes  upon  himaeif 
the  risk  of  an  employment. 

See  Shaw  v.  Sheldon.   (Mem.)    667 


MORTGAGE. 

1.  The  record  of  an  assignment  of  a 
mortgage  is,  under  the  Recording 
Act,  constructive  notice  to  all  per- 
sons of  the  right  of  the  assignee, 
save  as  excepted  by  the  statute. 
Bretoster  v.  Comes.  556 

2.  The  provision  of  the  said  act  (1  R. 
S.  763.  §  41),  declaring  that  such  a 
record  is  not  of  itself  notice  of  tiuo 
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assignment  to  the  **  mortgagor,  his 
heirs  or  personal  representatives," 
so  as  to  invalidate  payments  made 
bj  either  of  them  to  the  mortgagee 
does  not  include  a  purchaser  of  the 
equity  of  redemption.  Id. 

See  FORBCLOBURB. 


MOTIONS  AND  ORDERS. 

1.  By  an  order  issued  in  an  action  to 
foreclose  a  mortgage  upon  the  prop- 
erty of  a  railroad  corporation  the  re- 
ceiver appointed  therein  was  di- 
rected to  pay  or  to  issue  certificates 
having  a  priority  of  lien  over  the 
mortgage  to  a  sum  stated  for  the 
payment  of  a  sum  stated^ "  for  defi- 
ciencies for  supplies."  The  ref- 
eree, upon  wliose  report  the  order 
was  based,  found  that  the  receiver 
in  operating  the  road  had  incurred 
obligations  to  an  amount  stated, 
which  was  greater  tlian  the  sum  so 
authorized  to  be  paid.  There  was 
no  statement  in  the  findings  or 
otherwise  as  to  the  consideration 
or  cause  of  the  indebtedness,  or 
to  show  that  the  obligations  were 
necessarily  incurred.  HM,  that 
while,  as  the  order  directing  the 
receiver  to  maintain  and  operate  the 
road  was  made  at  plaintiffs'  request, 
it  must  abide  by  it,  and  it  might 
be,  as  against  it,  tlie  clause  provid- 
ing for  such  indebtedness  should  be 
allowed  to  stand,  as  against  another 
mortgagee,  who  was  not  a  party  to 
the  application  for  a  receiver,  it 
could  not  be  sustained.  Met  T. 
Co.  v.T.Vdh  a  B.  R.  Co.       245 

2.  The  provision  of  the  Code  of  Civil 
Procedure  (§  1000).  declaring  that 
an  order  directing  exceptions  to  be 
heard  in  the  first  instance  at  Gen- 
eral Term  may  be  revoked  or  modi- 
fied by  the  judge  who  made  it,  is 
to  be  construed,  not  as  a  limitation 
upon  the  power  of  the  court,  but 
upon  that  of  a  judge  out  of  court, 
and  such  an  order  may  be  modified 
by  order  of  a  Special  Term  held  by 
any  judge.    Long  v.  Stafford.    274 

8.  Defendant,  the  successful  party  in 
an  action  tried  by  the  court,  served 
copies  of  order  dismissing  com- 
plaint and  of  the  judgment,  but 


did  not  serve  a  copy  of  the  decision 
of  the  court,  which  consisted  of 
findings  of  fact  and  ooDclusions  of 
law.  Plaintiff  appealed  within 
thirty  days  after  such  judgment 
Hdd^  that  an  order  dismissing  the 
appeal  because  of  failure  to  make 
and  serve  a  case  was  error;  that  as 
exceptions  could  be  taken  and  case 
made  at  any  time  within  ten  days 
after  service  of  copy  of  decision, 
and  written  notice  of  entry  oi  judg- 
ment thereon  (§  994,  rule  82  of 
Sup.  Ct.),and  a  copy  of  the  decision 
had  not  been  served,  his  time  for 
filing  exceptions  and  making  a  case 
had  not  expired,  and  the  General 
Term  had  no  authority  to  dismiss 
the  appeal.   SeihvKvn  v.  TVedtfr.    658 

4  On  appeal  to  the  General  Term 
from  an  order  of  Special  Term 
dismissing  a  writ  of  haibf.ae  corpus, 
requiring  defendant  to  produce  F., 
an  infant,  the  order  was  reversed 
and  proceedings  remitted  to  the 
Special  Term  for  a  new  hearing. 
On  such  hearing  an  order  was  made 
remanding  F.  to  the  custody  of  the 
relators.  A  motion  was  thereupon 
made  to  set  aside  such  order  on  the 
ground  that  the  Special  Term  had 
no  jurisdiction  to  make  it,  which 
motion  was  denied.  Hdd^  that  the 
order  thereon  was  not  reviewable 
here;  that  conceding  the  order 
sought  to  be  set  aside  was  without 
jurisdiction,  it  was  within  the  dis- 
cretion of  the  court  either  to  set  it 
aside,  or  to  leave  the  defendant  to 
set  up  the  invalidity  of  the  order 
when  an  attempt  should  be  made 
to  enforce  it.  People^  ex  rel  v. 
Browii.  684 

Sufflcieney  of  affidavit  to  au- 

tJiorize  order  of  arrest. 
See  FUch  v.  MeMahon.  {Mem.)  690 


MUNICIPAL  CORPORATIONS. 

See  Auburn  (Citt  of). 
BuooKLTN  (City  of). 
Nbw  York  (Cttt  of). 


MT7RDBR. 

1.  A  homicide  may  only  be  classed 
as  manslaughter  when  there  is  no 
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depigD  to  kill,  when  that  purpose 
is  present,  the  crime  is  murder  in 
one  of  its  degrees.  People  v.  Beek- 
with,  360 

3.  The  provision  ol  the  statute  re- 
quiring a  deliberate  and  premedi- 
tated design  to  kill  to  constitute 
murder  in  the  first  degree  (Penal 
Code,  §  183),  is  satisfied  where  it 
appears  that  there  was  sufficient 
time  and  opportunity  for  reflection, 
that  reflection  was  had  and  a  clioice 
was  made,  with  full  opportunity  to 
choose  otherwise.  Id, 

3.  Upon  the  trial  of  an  indictment 
for  murder  in  the  first  degree,  the 
testimony  of  defendant  was  to  the 
effect  that  V.,  the  deceased,  came 
to  the  cabin  where  defendant  11  ved, 
forced  open  the  door  and  entered 
without  permission  aud,  after  some 
words,  struck  defendant  as  he  was 
sitting  on  a  bench,  knocking  him 
off  on  the  floor,  and,  as  he  arose, 
seized  a  stick  of  wood;  defendant 
also  grasped  hold  of  it,  a  struggle 
ensued,  during  which  V.  grasped 
defendant  by  the  throat  and  jam- 
med him  back  to  the  wall  near  a 
shelf  upon  which  was  a  butcher 
knife,  this  defendant  seized  and 
stabbed  V.  with  it,  weakening  him 
BO  that  defendant  got  him  down 
and  choked  him  until,  as  defend- 
ant testified,  he  found  him  "  about 
past  recall,"  and  feared  he  had 
killed  him;  he  then  struck  V.  with 
an  axe,  crushing  in  his  skull  and 
killing  him.  Held,  that  defend- 
ant's  own  testimony  justified  a  con- 
viction for  murder  in  the  first  de 
gree.  Id. 


NEGLiaENCB. 

1.  Plaintiffs'  steam  ferry-boat  was 
carried  by  floating  ice  down  against 
defendant's  bridge  and  became  en- 
tangled therein;  in  the  attempt  by 
defendant  to  extricate  the  boat,  a 
span  of  the  bridge  was  pulled  down 
upon  it,  causing  serious  injuries 
thereto.  In  an  action  to  recover 
damages,  A^,  that  the  boat,  in  the 
position  it  was  placed,  became  a 
nuisance,  which  the  defendant  for 
its  own  protection  had  a  right  to 
remove,    yet    in    exercising    that 


right,  it  was  Its  duty  to  use  ordi- 
nary care  to  do  no  unneoessary  in- 
jury.    Mark  y,  U  R.  B  Co.      28 

2  The  court  declined  to  charge  in 
express  terms  that  the  defendant 
was  not  liable  unless}  there  was 
gross  negligence  on  its  part.  The 
charge,  however,  was,  in  sob- 
stance,  that  in  the  removal  of  the 
boat,  defendant  was  not  bound  to 
use  the  highest  skill,  or  to  have 
skilled  workmen  and  the  best  ap- 
pliances, but  was  only  bound  to 
have  ordinarily  careful  men  and 
such  appliaoces  as  the  statute 
creating  it  required,  and  that  to 
render  defendant  liable,  the  jury 
must  find  that  the  injury  was 
caused  by  such  acts  of  careless- 
ness and  negligence  as  ordinarily 
careful,  prudent  men  intent  on  do- 
ing their  own  work  properly 
would  not  have  committed.  Held 
no  error,  that  the  charge  gave  a 
sufficient  definition  of  the  degree 
of  negligence  necessary  to  be 
shown.  Id, 

3  Also  held,  that  in  f  reeins:  the  boat 
from  the  span  of  the  bridge  which 
fell  upon  it,  plaintiffs  were  only 
required  to  use  ordinary  diligence, 
and  that  if  by  the  use  thereof  they 
could  not  have  done  this,  they 
could  recover  of  the  defendant  the 
subsequently    accruing    damages. 

Id, 

4.  In  repairing  the  boat  some  im. 
provemeuts    were   made    therein. 
The  gross  amount  of  expenditures 
was  shown   on   the  trial,  withoet 
separating  the  expenses  of  the  re- 
pairs  from  those  of  the  tmprove- 
ments.     Held,  a  refusal  to  charge 
that   plaintiffs  could  recover  only 
nominal  damages,  and  could  recover 
no  damages  for  the  loss  of  the  nse  of 
*  the  boat  while  being  repaired,  was 
not  error,  that  while  the  burden  of 
proof  was   upon   plaintiffs  on  the 
question  of  damages,  yet  as  the 
evidence  showed    substantial  dam- 
^ages  caused  by  defendant's  nef^li- 
^gence,  the  failure  to  distinguisli  as 
vto  all  the  items  between  the  ex- 
penditures  thereby  incurred  and 
those  for  which  defendant  was  not 
liable,  did  not  limit  the  recovery  to 
^  nominal  damages.  H, 
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5.  11  seetM  if  th6  request  bad  been 
Bioiplj  to  charge  tbat  defendant 
was  only  liable  for  expense  of  re- 
pairs or  loss  of  time,  whicb  were 
affirmatively  shown  to  have  been 
caused  by  defendant's  negligence, 
a  refusal  so  to  charge  would  have 
been  error.  Id, 

6  Defendant  having  discovered  that 
two  boilers  which  it  had  purchased 
with  guaranty  were  defective,  no- 
tified the  vendor  to  repair  tljein. 
O.,  plaintiff's  intestate,  was  sent 
with  others  to  make  the  repairs, 
their  instructions  being  when  the 
work  was  done,  *'  to  fire  the  boil- 
era  up  and  lest  them  *'  When  the 
repairs  were  substantially  com- 
pleted, N.,  defendant's  engfineer, 
put  fire  under  the  boilers,  one  of 
them  exploded  and  0.  was  killed. 
In  an  action  to  recover  damages,  it 
did  not  appear  at  whose  request 
the  fire  was  started.  Held,  that  it 
was  to  be  presumed  it  was  either 
at  the  request  of  those  intrusted 
with  the  work  of  repair  for  the 
purpose  of  making  the  test,  or  that 
the  service  was  voluntarily  ren 
dered  by  N  ,  at  any  event,  that  it 
was  not  rendered  by  him  as  the 
servant  of  defendant,  and  it  was  I 
not  responsible  for  the  act-  Oti^e 
V.  Whitney  M  Co.  292 

7.  Also  heid.  that  assuming  N.  was 
acting  as  servant  of  defendant,  as 
there  was  no  evidence  as  to  the 
cause  of  the  explosion,  there  was 
nothing  to  show  or  to  authorize  an 
inference  of  carelessness  on  his 
part .  that  it  devolved  upon  plain- 
tiff to  show  that  he  knew  or  had 
reason  to  believe,  or  ought  to  have  ' 
known,  that  the  boilers  were  de- 
fective and  dangerous  Id 

8.  R  seems  that  defendant  did  not 
owe  the  same  duty  to  O.   which  ! 
would   have  been  due   to  an  em- 
ploye of  Its  own,  into  whose  hands  . 
the  boiler  had  been  placed  fdr  use.  I 

Id.\ 

9.  A  railroad  corporation  is  not 
bound  to  furnish  to  its  employes 
engines  adequate  in  power  for 
every  emergency;  it  is  for  it  to  de- 
termine  how  powerful  the  engine 
shall  be  at  any  place  and  for  any 


purpose,  and  if  an  accident  happen 
to  an  employe  which  would  not 
have  occurred  had  a  more  powerful 
^engine  been  employed,  it  is  not  lia- 
ble J?^i/«  V.  it^r.,  B,  &  N,  T,  R. 
R.  Co,  812 

10  It  is  immaterial  in  such  a  case 
whether  the  engine  was  originally 

,  of  moderate  power,  or  its  power 
has  been  reduced  by  some  defect. 

Id. 

11.  The  boarding  or  alighting  from  a 
moving  train  is  presumably  and 
generally  a  negligent  act  per  se. 
Solomon  V.  Man,  R,  Co,  437 

12  In  order  to  rebut  this  presumption 
and  justify  a  recovery  in  case  an 
injury  results,  it  must  appear  that 
the  passenger  was  by  the  act  of  the 
railroad  company  put  to  an  elec- 
tion between  alternate  dangers;  or 
that  something  was  done  or  said, 
or  some  direction  given  to  the 
passenger  by  those  in  charge  of 
the  train,  or  some  situation  created 
which  interfered,  to  some  extent, 
with  his  free  agency,  and  was  cal- 
culated to  divert  his  attention  from 
the  danger  Jd 

18.  It  IS  not  sufiicient  to  rebat  the 
presumption  of  negligence  that 
the  trainmen  acquiesced  in  the  ac- 
tion of  the  passenger,  or  that  the 
company  violated  its  duty  or  con- 
tract in  not  stopping  the  train  at  a 
station.  Id 

14-  In  an  action  to  recover  damages 
for  alleged  negligence  causing  the 
death  of  S.,  plaintiff's  intestate, 
plaintiff's  evidence  was  to  this  ef- 
fect. A  train  on  defendants'  ele- 
vated  road,  after  stopping  in  ac- 
cordance with  the  usual  custom  at 
a  station,  had  started  again  when 
S.,  and  two  othera  preceding  him, 
attempted  to  get  on  to  the  rear 
platform  of  the  first  car.  The  con- 
ductor had  given  the  siernal  to 
start,  and  had  closed,  or  attempted 
to  close,  the  gate  to  the  platform 
before  the  firet  of  the  three  men 
reached  the  car.  The  train  was 
slowly  moving,  but  with  a  con- 
stantly accelerated  speed.  The 
two  men  in  advance  succeeded  in 
getting  on  to  the  train  safely;  the 
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cond actor  having  opened,  or  thej 
having  pushed  open,  the  gB,tP>.  S. , 
who  was  a  short  distance  behind, 
attempting  to  get  on  board,  took 
hold  of  the  stanchions  of  the  car 
with  both  hands,  and  placed  one 
foot  upon  the  car  platform,  when 
the  conductor  closed  the  frate.  S. 
was  carried  along  a  few  feet  until 
he  came  in  contact  with  a  water- 
pipe,  receiving  injuries  of  whidi 
Ike  died.  The  accident  occurred  in 
the  evening,  the  station  platform 
was  lighted.  S.  had  been  in  the 
habit  of  taking  the  train  in  the 
evening  at  this  station  for  more 
than  a  year.  The  train  was  accus- 
tomed to  stop  "  very  sharp,"  and 
to  start  *'  very  quick."  Trains  ran 
every  five  minutes.  Heldf  that 
plaintiff  was  properly  nonsuited. 

Id. 

15.  The  law  imposes  upon  a  railroad 
company  the  duty  to  its  employes 
of  diligence  and  care,  not  only  in 
furnishing  proper  and  reasonably 
safe  appliances  and  machinery, 
and  skillful  and  careful  co-em- 
ployes,  but  also  of  making  and 
promulgating  rulep,  which,  if  faith- 
fully observed,  will  give  reasonable 
protection  to  the  employes.  Abel 
V.  Pres%  etc,  JD  dh  JET.  C.  Co.    581 

16  A  ,  plaintiff's  testator,  a  car  re- 
pairer  in  defendant's  employ,  was 
under  one  of  its  cars,  standing  on 
a  side  track,  engaged  in  making 
repairs.  Another  car  was  care- 
lessly backed  against  it  by  othf^r 
employes,  causing  his  death  In 
an  action  to  recover  damages,  it 
appeared  that  other  railroad  com- 
panies have  adopted  a  rule,  pro- 
vidin^  for  the  placing  of  a  blue 
flag  by  day,  and  blue  light  by 
night,  upon  a  car  under  which  re- 
pairmen were  at  work,  and  pro- 
hibiting  the  coupling  or  moving  of 
a  car  thus  protected  until  the  signal 
is  removed  by  the  repairmen.  No 
similar  rule,  or  rule  applicable  to 
such  a  case,  had  been  adopted  by 
the  defendant.  Meld,  that  the 
question  of  negligence  on  its  part 
was  one  of  fact  for  the  jury,  and 
that  a  nonsuit  was  error.  Id, 

17.  Also  held,  it  was  immaterial  that 
there  was  a  custom  among  the  re- 


pairmen at  the  place  where  the 
accident  happened,  to  place  a  red 
flag  at  each  end  of  cars  which  they 
were  repairing,  it  not  appearing 
that  a  rule  to  tliat  effect  had  been 
promulgated  or  obedience  thereto 
required  by  defendant,  or  that  it 
waa  printed  or  generally  known  to 
the  engineers  engaged  in  running 
trains.  Id. 

W/ien  senoant,  hating  kmnU- 

edffe  of  tJie  danger,  takes  upon  him- 
self tlie  risk  of  an  emphyment. 

See  Shaw  v.  Sheldon.    {Mem.)  667 

When  a  person^  vr^red  in  at- 

templing  to  get  upon  amoving  train,  is 
chargeable  tnth  contributory-  negli- 
gence. 

See  Card  v.  M.R.B.CQ.    {Mem.) 

670 

Sufficiency  of  evidence  to  sus- 
tain a  finding  of  negligence. 

See  Oardinier  v  N.  Y.  C.  <fc  H.  E. 
R.  B.  Co     (Mem.)  674 


NEW  TORK  (CITY  OF). 

1-  The  crime  of  bribery,  committed 
by  a  member  of  the  common 
council  of  the  city  of  New  Tork, 
is  embraced  within  and  punishable 
under  section  72  of  the  Penal  Code, 
'and  is  not  punishable  under  section 
58  of  the  New  Tork  City  Consoli. 
dation  Act  of  1882  (Chap.  410, 
Laws  of  1882).  (Rapallo  and 
Earl,  J  J.,  dissenting.)  People  v. 
Jaehne.  183 

2.  Section  68  of  the  Consolidation 
Act,  defining  and  punishing  the 
crime  of  bribery  committed  by  a 
municipal  officer  in  the  city  of 
New  York,  is  superseded  by  said 
section  of  the  Penal  Code,  which 
latter  section  includes  within  the 
words  ''a  person  executing  the 
functions  of  a  public  office "  a 
member  of  a  common  council  or 
other  municipal  officer,  and  was 
intended  to  declare  a  general  rule, 
and  to  provide  a  uniform  punish- 
ment, and  applies  as  well  to  mu. 
nicipal  officers  in  the  city  of  New 
York  as  in  other  cities  of  the  State. 
(Rapallo  and  Earl,  JJ.,  dissent- 
ing.)  Id. 
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8.  In  determining  the  effect  of  the 
Penal  Code  upon  the  Consolidation 
Act,  the  Penal  Code,  although  en- 
acted before  the  Consolidation  Act, 
mu»b  oe  trea:.ed  as  the  later  enact- 
ment, according  to  the  express 
provision  of  section  2143  of  the 
Consolidation  Act.  Id. 

4.  It  was  within  the  legislative 
power  thus  to  subordinate  the  act 
to  the  Code  in  those  particulars 
wherein  the  two  statutes  are  in 
conflict.  Id. 

6.  The  provision  of  said  Code  (§  725), 
declaring  that  nothing  tiierein 
shall  afi'ect  municipal  charters  or 
amendments  thereto,  is  to  be  con- 
strued as  saving  onlj  those  provis- 
ions of  charter  acts  which  are  not 
covered  by  the  provisions  of  the 
Code.  (Rapalxo  and  Earl,  JJ., 
dissenting )  Id, 

6.  A  contract  for  a  local  improvement 
in  the  city  of  New  York,  originally 
invalid  because  of  failure  to  com- 
ply with  the  provision  of  the 
charter  of  1878  (Chap  385,  Laws 
of  1873),  requiring,  the  advertise- 
ment for  proposals  and  the  letting 
of  contracts  to  the  lowest  bidder,  is 
validated  by  the  certificate  of  the 
Commissioners  appointed  under 
the  act  of  1872  (Chap.  580,  Laws  of 
1872).  to  the  effect  that  the  contract 
is  free  from  fraud.    In  re  Johnson. 

260 

7.  Among  the  items  of  expenditure 
included  in  an  assessment  for  con- 
structing  a  sewer  in  the  city  of 
J^ew  York,  was  a  sum  awarded  to 
a  gas  company.  In  proceedings 
to  vacate  the  assessment  it  did  not 
appear  but  that  the  award  was  for 
the  expense  of  removing  and  relay- 
ing the  gas  pipes  of  the  company, 
rendered  necessary  by  the  con- 
struction of  the  *  sewer.  Held, 
that  as  by  the  city  ordinances  it 
was  made  the  duty  of  the  com- 
pany in  such  case  to  remove  its 
pipes,  and  it  is  declared  that  all 
expenses  thereby  incurred  shall 
form  a  part  of  the  expenses  and 
be  included  in  the  assessment,  its 
disallowance  was  not  justified ; 
that  if  the  item  was  for  a  different 
purpose  the  petitioner  should  have 


shown  it,  as  it  is  for  him  to  estab- 
lish an  error  if  one  exists.  Id. 

8.  Surveyors'  fees  are  properly  in- 
cluded in  such  an  assessment  as  an 
item  of  the  expenses.  Id. 

9.  In  proceedings  to  vacate  or  reduce 
an  assessment  for  a  local  improve- 
ment in  the  city  of  New  York, 
legal  ownership  in  the  petitioner 
of  the  assessed  property  is  not 
essential ;  the  right  is  conferred 
upon  any  person  **  aggrieved 
thereby."  (Chap.  388,  Laws  of 
ia')8.)   Schultze  V.  Mayor,  etc.    807 

10.  So,  also,  the  right  of  restitution, 
when  payment  of  the  unlawful  as- 
sessment has  been  enforced,  ex- 
tends not  only  to  the  person  in 
whose  name  the  proceedings  were 
taken,  but  to  every  one  in  whose 
behalf  they  were  instituted.       Id. 

11.  Certain  lots  in  said  city  were  pur- 
chased  and  paid  for  by  B.,  plain- 
tiff's testator,  but  were,  "  for  con- 
venience sake."  conveyed  to  his 
two  sons,  one  of  whom  conveyed  to 
the  other,  who  instituted  proceed- 
ings to  reduce  or  vacate  an  assess- 
ment thereon.  Pending  the  pro- 
ceediners,  B.  was  required  to 
and  did  pay  tlie  whole  amount 
of  the  assessment.  The  proceed- 
ings resulted  in  a  reduction  of 
tlie  assessment.  B.  died,  and  the  son 
who  held  the  title  conveyed  the 
lots  to  his  executors.  Held,  that  an 
action  was  maintainable  by  them 
against  the  city  to  recover  back  the 
excess  paid  over  the  legal  assess- 
ment. Also,  that  the  decision  of 
the  court  in  the  proceedings  was 
conclusive  that  the  money  sought 
to  be  recovered  was  obtained  by 
defendant  without  right, and  so  was 
held  by  it  for  the  testate r'suse.  Id. 

12.  Also  Tieldf  that,  as  the  son  who 
held  the  title  and  moved  in  the  re- 
duction proceedings,  was  one  of 
the  executors,  plaintiffs,  and  rested 
his  case  on  allegations  inconsistent 
with  any  per.sonal  claim,  he  could 
not  thereafter  make  any  such 
claim  against  the  defendant.      Id. 

13.  Tlie  provision  of  the  act  of  1886 
(Chap.  418,  Laws  of  1886)  amenda- 
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tory  of  the  Code  of  Civil  Proced- 
ure, which  declares  that  the  City 
Court  of  New  York  (formerly  the 
Marine  Court)  shall  be  deemed  a 
superior  city  court  within  the 
meauiug  of  the  provision  of  the 
Code  of  Cviil  Procedure  (§  190) 
providing  for  appeals  to  this 
court,  and  which  thus  author- 
izes appeals  direct  to  this  ooart 
from  judgments  of  the  General 
Tenn  of  said  court,  is  violative  of 
the  provision  of  the  State  Constitu- 
tion (§  12,  art.  6),  which  declares 
that  the  Court  of  Common  Pleas 
of  the  city  and  county  of  New  York 
sliall  be  continued  with  the  pow- 
ers and  jurisdiction  it  had  at  the 
time  of  the  adoption  of  the  judici- 
ary article  of  the  Constitution,  as 
said  act  takes  away  from  the  Court 
of  Common  Pleas  the  power  to  re- 
view the  decisions  of  the  Manne 
Court,  which  it  had  at  the  time  of 
the  adoption  of  the  judiciary  arti- 
cle of  tne  Constitution.  Hutkoffv 
Dfmarest,  377 

14.  Power  to  pass  said  act  was  not 
given  to  the  legislature  by  the  pro- 
vision of  said  judiciary  article 
(Art.  6,  §  22),  which  gives  it  power 
to  "  authorize  the  judgments,  de- 
crees and  decisions  of  any  court  of 
original  civil  jurisdiction,  estab- 
lished in  any  city,  to  be  removed 
for  review  directly  into  the  Court 
of  Appeals."  That  provision  was 
intended  to  embrace  only  courts  of 
record  established  in  cities  wiiich 
were  in  existence  at  the  time  of 
the  adoption  of  said  article  (De- 
cember, 1869),  and  the  Marine 
Court  was  not  a  court  of  record  in 
a  legal  sense  of  the  term  until 
1«72.  Id. 

15.  Prior  to  1860  the  salary  of  police 
justices  of  the  city  of  New  York 
was  $3,500  ;  by  tlie  act  of  that  year 
providing  for  the  reorganization  of 
the  police  force  of  the  city  (Cliap 
508,  Laws  of  1860),  certain  addi- 
tional duties  were  imposed  upon 
said  justices,  and  because  thereof 
the  common  council  or  board  of 
supervisors  was  authorized  to  in- 
crease their  compensation.  In  De- 
cember, 186*3,  the  common  council, 
professing  to  act  under  said  stat- 
ute, increased  such  salary  to  $5,000. 


Bv  the  act  of  1869  (Chap.  876.  Laws 
of  1869),  that  body  was  prohibited 
from  increasing  salaries  ''except 
as  provided  by  acts  passed  by  the 
legislature."  In  December  of  that 
year  the  common  council  adopted 
a  resolution  which  fixed  the  salary 
of  police  justices  at  $10,000  aft«r 
January  1,  1870.  Plaintiff,  who 
was  a  police  justice  at  that  date, 
was  paid  at  the  rate  so  fixed  until 
August  1,  1871,  and  thereafter, 
during  his  incumbency,  at  the  rate 
of  $5,000.  In  an  action  to  recover 
the  difference  between  th&  two 
rates,  as  salary  unpaid,  held,  that 
the  act  of  1860  only  authorized  one 
increase,  and  by  the  increase  made 
in  1862  the  power  of  the  common 
council  was  exhausted,  and  that, 
therefore,  the  resolution  of  1860 
was  invalid.     Coz  v.  Mayor,  etc, 
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16.  By  the  city  Ux  levy  of  1870  (§  1, 
chap.  383,  Laws  of  1870,  p.  888),  the 
mayor  and  comptroller  are  autlior- 
ized  to  fix  the  salary  of  civil  ju» 
tices  at  a  sum  *"  not  exceeding  the 
salary  now  paid  to  the  police  jus- 
tices." The  civil  justices  were  then 
receiving  $5,000.  In  pursuance  of 
that  act  the  ofiicers  named  fixed 
their  salaries  at  $10,000,  and  this 
was  held  to  be  the  lawful  salary. 
{Quinny.  Mayor,  efc,  63  Barb.  Sai; 
affirmed,  53  N.  Y.  627.)  It  was 
claimed  that  the  statute  referred  to 
was  an  approval  and  ratification  by 
the  legislature  of  the  increase. 
H4d  untenable ;  that  there  could 
be  no  presumption  that  the  legisla- 
ture knew  wben  passing  said  act 
that  there  had  been  an  attempted 
unlawful  increase  in  the  salary  of 
police  justices,  or  knew  what  salary 
was,  in  fact,  being  paid.  Id. 

17.  It  was  also  claimed  that,  as  in 
the  gross  sum  allowed  by  said  act 
of  1870  was  included  the  amount 
needed  to  pay  the  salaries  of  police 
justices  at  $10,000  each,  the  in- 
crease was  thus  approved  and  rati- 
fied.    Held  untenable.  Id. 

18.  Defendant  set  up  as  a  counter- 
claim the  excess  paid  overtht-  law. 
f ul  salary.  Held,  that  as,  so  far  sa 
appears,  the  money  was  received 
in  good  faith  there  was  no  mistake 
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of  fact,  and  the  pajments  were 
made  volaDtarilj  by  the  city  offi- 
cials, out  of  moneys  lawfully 
placed  in  the  city  treasury  for  that 
purpose,  the  counter-claim  was 
properly  disallowed.  Id, 

19.  The  provision  of  the  act  in  rela- 
tion to  yacating  illegal  or  irregular 
assessments  K>r  local  improve- 
ments in  the  city  of  New  York  (§  2, 
chap.  338,  Laws  of  1858,  as 
amended  by  chap.  312,  Laws  of 
1874),  which  takes  away  the  rem- 
edy by  action  to  vacate  such  an  as- 
sessment, applies  Only  where  there 
18  an  existing  lien  created  by  the 
assessment;  It  has  no  application 
when  the  lien  has  been  removed  by 
payment  or  otherwise.  Jex  v. 
Mayor,  etc.  586 

20.  An  action,  therefore,  is  maintain- 
able to  recover  back  moneys 
wrongfully  extorted  under  color  of 
an  assessment  imposed  without 
jurisdiction.  Id. 

21.  It  is  not  essential  that  such  an 
assessment  shall  be  first  vacated  to 
enable  the  party  to  recover  back 
the  money  paid  thereon.  Id. 

22.  It  seems,  if  the  vacation  of  the 
assessment  is  necessary,  that  relief 
may  be  had  in  the  same  action,  and 
in  connection  with  the  relief,  for 
the  recovery  of  the  money.        Id. 

23.  The  presentation  of  a  proper  pe- 
tition, as  prescribed  by  the  city 
charter  of  1873  (§  115,  chap.  335. 
Laws  of  1873),  is  the  basis  of  the 
jurisdiction  of  the  common  council 
to  incur  an  expense  for  repavino:, 
reimbursable  by  local  assessment. 

Id. 

24.  An  assessment,  there  fore,  for  such 
an  improvement,  initiated  without 
a  petition,  is  not  irregular  merely, 
but  is  void.  Id. 

26.  A  receiver  of  rents  and  profits 
was  appointed  in  an  action  to  fore- 
close a  mortgage  upon  premises  in 
the  city  of  New  York.  In  conse- 
quence of  an  excavation  upon  an 
adjoining  lot  the  wall  of  the  build- 
ing upon  the  mortgaged  premises 
became  unsafe,  and  the  iospectoi 
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of  buildings  gave  notice  to  the 
owner  of  the  equity  of  redemption 
and  the  receiver  to  make  the  same 
secure.  They  failing  to  do  this,  M. 
the  owner  of  the  adjoming  lot,  un- 
der the  authority  of  the  inspector, 
famished  the  materials  and  did 
the  work,  and  then  applied  to  the 
court  for  an  order  directing  the  re- 
ceiver to  pay  the  expense  out  of 
the  rents  and  profits,  which  was  de- 
nied. Held,  that  no  right  of  com- 
pensation at  the  hands  of  the  re- 
ceiver was  given  to  M.  by  the 
provision  of  the  New  York  Con- 
eolldation  Act  (§  473,  chap.  410, 
Laws  of  1882),  which  provides  that 
where  an  excavation  is  made  upon 
a  lot  in  the  city  endangering  a  wall 
upon  adjoining  land,  and  the  per- 
son whose  duty  it  is  to  preserve 
and  protect  it  fails  to  do  so  after 
notice,  the  department  may  make 
the  same  secure  at  the  expense  of 
the  owner  of  the  wall,  and  author- 
izes the  person  doing  the  work  by 
direction  of  the  department  to  re- 
cover of  the  owner  for  the  work 
and  materials;  that  said  act  did 
not  cast  upon  the  receiver  the  duty 
of  protecting  the  wall.  Wyckoff  v. 
Seofidd.  630 

As  ict  fo7uU  is  sufficient  ad- 
verse possession  to  autltorize  a  party  to 
claim  award  for  land  taken  for  local 
improvements  in  the  dty  of  Hew 
York. 

ike  Paige  v.  Waring.  {Mem.)    636 


NOTICE. 

1.  The  record  of  an  assignment  of  a 
mortgage  is,  under  the  Recording 
Act,  constructive  notice  to  all  per- 
sond  of  the  right  of  the  assignee, 
save  as  excepted  by  the  statute. 
Brewster  v.  Games.  656 

2.  The  provision  of  the  said  act  (1  R. 
S.  763,  §  41),  declaring  that  such  a 
record  is  not  of  itself  notice  of  the 
assignment  to  the  **  mortgagor,  his 
heirs  or  personal  representatives," 
so  as  to  invalidate  payments  made 
by  either  of  them  to  the  mort- 
gagee, does  not  include  a  pur- 
chaser of  the  equity  of  redemption. 

Id. 

95 
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3.  Where,  therefore,  in  an  action  to 
foreclose  a  mortgage  brought  by 
an  assignee  whose  assignment  was 
on  record,  a  purchaser  of  the  equity 
of  redemption  set  up  payments  al- 
leged to  have  been  made  by  him 
to  the  mortgagee  subsequent  to 
the  recording  of  the  assignment, 
Tieldf  that  plaintiff  was  not  estopped 
by  the  payments,  but  that  the  pur- 
chaser was  chargeable  with  con- 
Btractive  notice  of  the  assignment. 

Id, 

4.  Where  an  assignee  of  a  mortgage, 
who,  while  owner,  signed  receipts 
for  payments  individually,  con- 
tinued to  receive  payments  after 
the  assignment,  he  giving  receipts 
as  attorney  for  the  owner,  held, 
that  this  was  notice  that  he  had 
ceased  to  be  the  owner  and  only 
acted  as  attorney.  Id. 


NUISANCE. 

1.  Whether  the  legislatnre  can  au- 
thorize a  railroad  corporation  to 
maintain  an  engine-house,  under 
circumstances,  which  if  maintained 
by  an  individual  would,  by  the 
common  law,  constitute  a  nuisance 
to  private  property,  witliout  pro- 
viding compensation,  quare:  Gogs- 

torn  V.  iv:  r.,  n,  h.  &  h.  b.  r,  Go. 

10 

2.  Bat  if  this  should  be  conceded, 
nevertheless  the  statutory  sanction 
which  will  justify  an  injury  by  a 
railroad  corporation  to  private  prop- 
erty without  making  compensation 
therefor,  and  without  the  consent 
of  the  owner,  must  be  express  or 
given  by  clear  and  unquestionable 
implication  from  the  powers  ex- 
pressly  conferred,  so  that  it  can 
fairly  be  said  that  the  legislature 
contemplated  the  doing  of  the  very 
act  which  occasioned  the  injury;  it 
may  not  be  presumed  from  a  gen- 
era!  grant  of  authority.  Id. 

3.  Where  the  terms  of  a  statute  fry- 
ing authority  to  such  a  corporation 
are  not  imperative  but  permiseive, 
this  does  not  confer  license  to  com- 
mit nuisance,  although  what  is  con- 


templated   by  the  etatate   cannot 
be  done  without.  Id, 

4.  Defendant  erected  apon  a  lot  ad- 
joining a  dwelling-house  owned  by 
plaintiff,  an  engine-house  and  coal 
bins  for  its  r^ul,  and  used  the 
same  in  operating  it.  The  smoke, 
soot,  cinders  and  coal  dust  caused 
by  such  use  filled  plaintiff's  hooBe, 
rendering  the  air  offensive  and  un- 
wholesome and  the  house  nnten- 
antable.  Held,  that  the  engine- 
house  as  used  was  a  nuisance;  that 
the  authority  conferred  upon  de- 
fendant by  th«  act  of  1848  (g  6, 
chap.  143,  Laws  of  1848),  to  rnn 
its  trains  over  the  Harlem  railroad 
was  not  a  legislative  sanction  to 
the  committing  of  such  a  nni- 
sance;  that  an  action  was  maintain- 
able to  recover  damages  and  to  re- 
strain the  nuisance;  and  that  in 
such  action  it  was  no  defense  that 
it  was  necessary  for  defendant  to 
have  its  engine-house  located 
where  it  is,  or  that  in  the  manage- 
ment thereof  it  exercised  all  prac- 
ticable care.  Id. 

5.  Plaintiffis'  steam  ferry-boat  was 
carried  by  floating  ice  down  against 
defendant's  bridge  and  became  en- 
tangled therein ;  in  the  attempt  by 
defendant  to  extricate  the  boat,  a 
span  of  the  bridge  was  pullttd 
down  upon  it,  causing  serious  in- 
juries thereto.  In  an  action  to  re- 
cover damages,  ?ield,  that  the  boat, 
in  the  position  it  was  plaoed,  be- 
came a  nuisance,  which  the  de- 
fendant for  its  own  protection  had 
a  right  to  remove,  yet  in  exercis- 
ing that  right,  it  was  its  duty  to 
use  ordinary  care  to  do  no  unneces- 
sary injury.    Mark  v.  H.  B.  B.  Co. 

28 

6.  The  occupation  of  a  portion  of  a 
highway  by  an  individual  is  a 
mere  ol>struction  and  nuisance  for 
which  no  lapse  of  time  will  en- 
able him  to  prescribe,  and  no  ac- 
quiescence on  the  part  of  the  high- 
way officials  of  the  town  will  de- 
prive the  public  of  the  right  to  use 
the  whole  highway,  or  in  any  de- 
gree lessen  the  duty  of  such  ofE- 
cials  to  remove  the  obstruction 
when  that  removal  is  necessary. 
Drigys  v.  Phillips.  Ti 
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ORDERS. 

1.  Defendants  S.  and  V.  A.  entered 
into  a  contract  with  the  counties  of 
E.  and  Q.  to  build  a  swing  bridge 
with  the  B.  &  O'R.  patent  turn- 
table. The  contract  provided  that 
in  case  of  default  on  the  part  of 
the  contractors,  the  joint  commit- 
tee of  the  two  counties  could  take 
charge  of  and  finish  the  work,  de- 
ducting  the  expenditures  from  the 
contract-price.  The  contractors  en- 
tered into  a  contract  with  B.  &  0*H. 
the  patentees,  to  furnirth  one  of 
their  turn-tables.  S.  &  V.  A.  failed 
to  perform  their  contract  and  re- 
fused further  performance,  B.  & 
O'R.  were  ready  and  willing  to 
perform,  but  were  prevented  from 
so  doing  by  the  default  of  S.  &  V. 
A.  The  joint  committee  took  charge 
of  the  work,  but  B.  &  O'R.  refused 
to  furnish  the  turn-table,  unless 
the  committee  assumed  payment 
therefor.  Thereupon  an  agree- 
ment was  made  between  the  com- 
mittee and  B.  &  O'R.,  by  which 
tlie  fatter  agreed  to  and  did,  in 
reliance  upon  the  contract,  furniRli 
the  turn-table  and  complete  the 
work,  the  counties  agreeing  to  pay 
them  the  contract-price  therefor, 
which  was  set  apart  oat  of  the 
sum  agreed  to  be  paid  to  S.  &  V. 
A.,  who  were  to  receive  the  bal- 
ance. After  S.  &  v.  A.  had  so 
made  default,  they  executed  to 
plaintifiTs  testator  orders  upon  the 
treasurer  of  the  county  of  E., 
which  amounted  to  equitable  as- 
signments, to  the  amount  of 
$1,550,  which  were  filed,  and 
thereafter  a  similar  order  to  de- 
fendants .D.  &  B.  for  $1,000,  and 
subsequent  to  this  an  order  to  B. 
&  O'R.  for  $1,250.  one-half  the 
contract-price  for  the  turn-table. 
In  an  action  to  determine  the  pri- 
ority of  lien.M,  held,  that  B.  &  O'R. 
were  entitled  to  a  preference;  that 
the  fact  that  the  orders  were  given 
did  not  deprive  the  counties  of  the 
right  to  take  any  action  in  good 
faith  which  they  deemed  proper 
and  necessary  to  secure  perform- 
ance of  the  contract  and  protect 
their  interest;  that  the  $2,500 
never  became  payable  to  S.  &  V. 
A.,  but  only  to  B.  &  O'R.  under 
the  new  agreement,  and  so  that 


the  other  orders  never  applied  or 
attached  thereto  ;  also,  that  it  was 
immaterial  that  the  bill  against 
the  counties  was  made  out  and 
audited  in  the  name  of  S.  &  V.  A. 
Consdyea  v.  Blanchard.  223 

I.  Also  hdd^  that  fis  between  plain- 
tiffs and  D.  &  B.,  the  former  were 
entitled  to  the  preference,  and  this 
without  regard  to  the  question  as 
to  whether  the  moneys  paid  for 
the  orders  were  used  in  the  con- 
struction of  the  bridge  or  had  any 
relation  thereto ;  that  it  was  suffi- 
cient that  plaintiffia'  orders  were 
first  given  and  were  founded  on  a 
sufficient  consideration  ;  also,  that 
it  was  insufficient  to  give  D.  &  B. 
the  preference;  that  when  they  fur- 
nished materials  for  the  bridge  to 
pay  for  which  the  order  was  given, 
S.  &  V.  A.  promised  to  pay  them 
out  of  the  mpney  which  should 
become  due  to  them ;  that  such  a 
promise  did  not  operate  as  an 
equitable  assignment  or  give  an 
equitable  lien  on  the  fund.         Id. 


OVERSEERS  OF  THE  POOR. 
See  Poor. 

OYSTERS. 

• 

1.  //  seetM  by  the  common  law,oy  sters 
planted  in  a  bed  clearly  marked  out 
and  defined  in  the  tide- waters  of  a 
bay  or  arm  of  the  sea,  which  is  a 
common  fishery  to  all  the  inhabit- 
ants  of  the  State,  where  there  are 
no  oysters  growing  spontaneously 
at  the  time,  are  the  property  of 
the  person  who  planted  them;  and 
the  taking  or  destruction  of  them 
by  another  is  a  trespass  for  which 
an  action  lies.     Post  v.  Kreiecher. 

110 

2.  The  right  to  plant  oysters  in  the 
tide-waters  of  bays  and  arms  of 
the  sea  upon  lands  of  the  State  ad- 
jacent to  the  county  of  Richmond 
is  recognized  by  the  statutes  pro- 
hibiting any  person  from  interfer* 
ing  with  oysters  so  planted,  with- 
out    the    consent    of    the   owner. 

(Chaps.  404,  753,  Laws  of  18G6.) 

Id, 
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3.  While  plaintiff  was  in  the  lawful 
use  of  an  oyster  bed  in  said  waters, 
the  commissioners  of  the  land  ofQce 
granted  to  the  owner  of  the  ad- 
jacent upland  the  land  under  water 
embracing  said  oyster  bed.  The 
grant  reserved  to  the  people  the 
same  rights  and  privileges  as  be- 
fore possessed  by  them,  until  the 
lands  granted  "  shall  have  been  ac- 
tually appropriated  and  applied  to 
the  purposes  of  counuerce  by  erect- 
ing a  dock  or  docks  thereon."  The 
depositing  in  the  waters  of  the 
port  of  New  York,  within  certain 
limits,  which  include  the  locus  in 
quo,  of  any  dredging  or  other  ma- 
terial,  **  except  in  the  execution 
or  construction  of  any  pier,"  etc.,  is 
prohibited  bv  statute.  (Chap.  846, 
Laws  of  1881.)  Defendants,  claim- 
ing to  act  under  the  grant,  depos- 
ited material  dredged  from  other- 
premises  upon  plaintiffs  oyster 
bed  thereby  destroying  the  oysters 
thereon.  In  an  action  to  recover 
the  damages,  one  of  the  defendants- 
testified  that  tliey  deposited  the 
material  with  a  view  of  making  a 
dock  on  the  premises.  It  appeared, 
however,  that  nothing  further  was 
done  in  the  execution  of  this  pur- 
pose; also,  that  the  primary  object 
of  the  dredging  was  to  deepen  the 
water  in  front  of  other  premises 
occupied  by  the  defendants.  Plain- 
tiflPs  counsel  asked  to  have  the 
question  whether  under  the  evi- 
dence there  had  been  an  actual  ap- 
propriation of  the  premises  under 
the  grant  submitted  to  the  jury. 
The  court  refused  the  request  and 
directed  a  verdict  for  defendants. 
Held  error.  Id. 


PARTIES. 

1.  In  proceedings  to  vacate  or  reduce 
an  assessment  for  a  local  improve- 
ment in  the  city  of  New  York, 
legal  ownership  in  the  petitioner 
of  the  assessed  property  is  not  es- 
sential; the  right  is  conferred 
upon  any  person  "  acrgrieved 
thereby."  (Chap.  338,  Laws  of 
1858.)    Schultze  v.  Mayor,  etc.  807 

2.  So,  also,  the  right  of  restitution, 
when  payment  of  the  unlawful  as- 
sessment has   been  enforced,  ex- 


tends not  only  to  the  person  in 
whose  name  the  proceedings  were 
taken,  but  to  every  one  in  whoFe 
behalf  they  were  instituted.       Id. 

8.  Also  held,  that,  as  the  son  who 
held  the  title  and  moved  in  the 
reduction  proceedings,  was  one  of 
the  executors,  plaintiffs,  and 
rested  his  case  on  allegations,  in- 
consistent with  any  personal 
claim,  he  could  not  thereafter 
make  any  such  claim  against  the 
defendant.  Id. 

4.  An  executor  named  In  a  will  who 
presents  it  for  probate  is  not  such 
a  party  to  the  proceeding,  within 
the  spirit  and  meaning  of  the  Code 
of  Civil  Procedure  (1  829),  as  to 
preclude  him  from  testifying  to 
personal  transactions  with  the  de- 
ceased testator;  nor  does  his  right 
to  commissions  as  executor  render 
him  incompetent  by  reason  of  in- 
terest.   In  re  Wilson.  374 


PARTNERSHIP. 

1.  A  provision  in  a  copartnership 
agreement  assigning  to  one  of  the 
partners  the  duty  of  conducting 
the  financial  settlements  may  not 
be  construed  as  abrogating  or  di- 
viding the  general  partnership 
authority,  and  giving  to  the  one 
absolute  and  exclusive  control  over 
the  finances  of  the  firm.  Such  an 
intention  must  be  clearly  and  dis- 
tinctly expressed.  Stoeet  v.  Mor- 
rison. 235 

2.  Accordingly  Tield,  that  a  settle- 
ment made  by  other  members  of 
the  firm  with  one  indebted  to  it 
was  valid  and  binding  upon  the 
firm.  "  Id. 

3.  In  an  action  to  set  aside  such  a 
settlement  on  the  ground  of  collu- 
sion and  fraud  on  the  part  of  the 
other  members  of  the  firm  and  the 
debtors,  held,  that  plain tiflF,  on 
proof  of  the  fraud  alleged,  was 
not  entitled  to  set  aside  the  settle- 
ment, or  to  recover  the  debt  which 
was  discharged,  or  his  proportion 
thereof;  but  to  recover  the  dam- 
ages sustained  by  him,  which 
were  only  the  dimination  of  his 
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partnerahip  share  produced  hy  col- 
lusive  waste  of  partnership  assets, 
and  this  could  only  be  ascertained 
by  a  settlement  of  the  partnership 
account;  that  he  had  a  right,  not- 
withstanding the  settlement,  to  be 
placed  in  the  position  he  would 
have  been  in  if  the  full  debt' had 
been  honestly  paid  to  his  copart- 
ners, and  he  had  received  his 
aliquot  share  of  the  assets  thus  in- 
creased, after  payment  of  the  iiriu 
debts.  Id, 

A»  to  sufflei&ncy  of  emdenee  to 

charge  partt/  <m  a  mefinber  of  a  Jinn 
mho  U  not  so  in  fact. 

See  MoLewee  y,  ffaU,  (Mem.)    639 


PATENT  (FOR  LANDS). 

While  plaintiff  was  in  the  lawful  use 
of  an  oyster  bed  in  certain  waters  of 
a  bay,  the  commissioners  of  the  land 
office  granted  to  the  owner  of  the 
adjacent  upland  the  land  under 
water  embracing  said  oyster  bed. 
The  grant  reserved  to  the  people 
the  same  rights  and  privileges  as 
before  possessed  by  them,  until  the 
lands  granted  "shall  have  been 
actually  appropriated  and  applied 
to  the  purposes  of  commerce  by 
erecting  a  dock  or  docks  thereon.*' 
The  depositing  in  the  waters  of 
the  port  of  New  fork,  within  cer- 
tain limits,  which  include  the  locua 
in  quo,  of  any  dredging  or  other 
material,  *'  except  in  the  execution 
or  construction  of  any  pier,*"  etc., 
is  prohibited  by  statute.  (Chap. 
346,  Laws  of  1881.)  Defendants, 
claiming  to  act  under  the  grant, 
deposited  material  dredged  from 
other  premises  upon  plaintiflPs  oys. 
ter  bed,  thereby  destroying  the 
oysters  tliereon.  In  an  action  to 
recover  the  damages,  one  of  the 
defendants  testified  that  they  de- 
posited  the  material  with  a  view  of 
making  a  dock  on  the  premises. 
It  appeared,  however,  that  nothing 
further  was  done  in  the  execution 
of  this  purpose;  also,  that  the 
primary  object  of  the  dredginsr 
was  to  deepen  the  water  in  front 
of  other  premises  occupied  by 
the  defendants.  Plaintiff's  counsel 
asked  to  have  the  question  whether 
under  the  evidence  there  had  been 


ao  actual  appropriation  of  the 
premises  under  the  grant  sub- 
mitted to  the  jury.  The  court  re- 
fused the  request  and  directed  a 
verdict  for  defendants.  Held  error. 
Po9t  V.  Kreisc^ier,  110 


PENAL  CODB. 


182 


§  72.    People  v.  Jaehne, 
g  188.     People  v.  Beckwith,  »00 

§§  193,  195.    PeopU  v.  Buddenaieck. 

487 
§  725.     People  v.  Jaehne,  182 

PENALTY. 

An  action  against  a  director  of  a 
manufacturing  corporation  to  re- 
cover a  debt  of  the  corporation, 
because  of  a  failure  to  file  the  an- 
nual report  required  by  the  Manu- 
facturing Act  (§  12,  chap.  40,  Laws 
of  1848),  is  an  action  to  recover  a 
penalty.     Gadsden   v.   Woodioard. 

242 

PHYSICIANS  AND  SURGEONS. 

1.  Where  a  physician  attending  upon 
a  patient  requests  another  physi- 
cian to  attend  with  him  for  consul- 
tation in  regard  to  the  condition  of 
the  patient,  and  he  does  so  attend, 
he  is  brought  within  the  provisions 
of  the  Code  of  Civil  Procedure 
(§§  834,  836),  prohibiting  a  physi- 
ciau  from  disclosing  information 
acquired  in  attending  a  patient  in 
a  professional  capacity,  necessary 
to  enable  him  to  act  in  that  capac- 
ity. To  bring  the  case  within  the 
statute  it  is  sufficient  that  the  phy- 
sician attended  as  such  upon  the 
patient  and  obtained  his  informa- 
tion in  that  capacity.  Benihan  v. 
Dennin,  573 

2.  The  distinction  between  the  case 
of  a  physician  and  that  of  an  at- 
torney pointed  out.  Id, 

3.  The  said  provisions  apply  where 
the  physician  is  called  as  a  witness 
in  proceedings  for  the  probate  of 
the  will  of  the  patient.  Id. 

4.  These  provisions  are  not  limited 
to  a  prohibition  of  disclosures  by 
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ft  pliysiciftn  of  iuforiuatiou  of  & 
coDfidential  nature,  but  apply  to 
all  information  obtained  by  the 
physician  from  his  patient  while 
attendmg  in  a  professional  capac- 
ity, which  was  necessary  to  enable 
him  to  act.  Id. 


PLEADINGS. 

1.  As  under  the  Code  of  Civil  Pro- 
cedure  (§  523).  the  verification  of 
an  answer  may  be  omitted  "  in  a 
case  where  it  is  not  otherwise  spe- 
cially prescribed  by  law,  where  the 
party  pleading  would  be  privileged 
from  testifying  as  a  witness/'  and 
as  also  it  is  declared  by  said  Code 
(§  887)  that  a  witness  shall  not  be 
required  to  give  an  answer  which 
will  tend  to  expose  him  to  a  penalty, 
although  the  complaint  in  an  action 
against  a  director  of  a  manufactur- 
ing corporation  to  recover  a  debt  of 
the  corporation,  because  of  a  fail- 
ure to  file  the  annual  report  re- 
quired by  the  Manufacturing  Act 
(g  12,  chap.  40,  Laws  of  1848),  be 
verified,  the  defendant  is  not  re- 
quired to  verify  his  answer.  Ocida- 
den  V.  Woodtoard.  242 

2.  Plaintiffs'  complaint  set  forth  a 
cause  of  action  against  defendant 
as  indorser  of  a  promissory  note. 
The  answer  did  not  deny  any  of  the 
averments  of  the  complaint,  but 
alleged,  in  substance,  that  defend- 
ant was  an  accommodation  in- 
dorser, and  that  the  note  was,  in 
fact,  paid  out  of  moneys  in  the 
hands  of  plaintifis'  testator  (the 
payee)  applicable  thereto.  Also, 
''that  the  said  plaintiffs  are  not 
the  lawful  owners  and  holders  of 
said  note,  and  that  he  is  not  in- 
debted  to  them  thereupon  in  any 
sense  whatever."  Ileld,  that  the 
defendant  had  the  affirmative,  and 
the  right  to  open  and  close  the 
case;  and  that  the  denial  of  this 
right  was  error,  requiring  a  rever- 
sal of  a Judgmentin  favor  of  plain- 
tiffs.    Oonsdyea  v.  Swift.  604 

Wfiere  complaint  charges  a  de- 
fendant as  a  member  of  a  firm,  he 
may  not,  without  amendment^  be 
charged  on  a  promise  to  pay  simply 
where  partnership  is  not  shoion. 

See  MeLeioeeY.  Hall.    {Mem.)    639 


POLICE. 

1.  Prior  to  1860  the  salary  of  police 
justices  of  the  city  of  New  York 
was  $3,500; .  by  the  act  of  that  year 
providing  for  the  reorganization  of 
the  police  force  of  the  city  (Chap. 
508,  Laws  of  1860),  certain  addi- 
tional duties  were  imposed  upon 
said  justices,  and  because  thereof 
the  common  council  or  board  of 
supervisors  was  authorized  to  in- 
crease their  compensation.  In  De- 
cember, 1862,  the  common  ooancil, 
professing  to  act  under  said  stat- 
ute, increased  such  salary  to 
$5,000.  By  the  act  of  1869  (Chap. 
876,  Laws  of  1869),  that  body  was 
prohibited  from  increasing  salaries 
''except  as  provided  by  acts  passed 
by  the  legislature."  In  December 
of  that  year  the  common  council 
adopted  a  resolution  which  fixed 
the  salary  of  police  justices  at 
$10,000  after  January  1,  1870. 
Plaintiff,  who  was  a  police  justice 
at  that  date,  was  paid  at  the  rate 
so  fixed  until  August  1,  1871,  and 
thereafter,  during  his  incumbency, 
at  the  rate  of  $5,000.  In  an  action 
to  recover  the  difference  between 
the  two  rates,  as  salary  unpaid, 
held,  that  the  act  of  1860  only  au- 
thorized one  increase,  and  by  the 
increase  made  in  1862  the  power 
of  the  common  council  was  ex- 
hausted, aud  that,  therefore,  the 
resolution  of  1869  was  invalid. 
Cox  V.  Mayor,  etc.  519 

2.  By  the  city  tax  levy  of  1870  (§  1, 
chap.  383,  Laws  of  1870,  p.  888), 
the  mayor  and  comptroller  are  au- 
thorized to  fix  the  salary  of  civil 
justices  at  a  sum  "  not  exceeding 
the  salary  now  paid  to  the  police 
justices."  The  civil  justices  were 
then  receiving  $5,000.  In  pursu- 
ance of  that  act  the  officers  named 
fixed  their  salaries  at  $10,000,  and 
this  was  held  to  be  the  lawful 
salary.  (Quinn  v.  Mayor,  etc, 
68  Barb.  595;  aflSrmed.  53  N.  Y. 
627.)  It  was  claimed  that  the 
statute  referred  to  was  an  appro- 
val and  ratification  by  the  legisla- 
ture of  the  increase.  Held  unten- 
able; that  there  could  be  no  pre- 
sumption  that  the  legislature 
knew  when  passing  said  act  that 
there  had  been  an  attempted  un- 
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lawful  increase  in  the  salary  of 
polico  justiceH,  or  knew  what  sal- 
ary was,  in  fact,  being  paid.       Id, 

8.  It  was  also  claimed  that,  as  in  tlie 
gross  sum  allowed  by  «aid  act  of 
1870  was  included  the  amount 
needed  to  pay  the  salaries  of  police 
justices  at  $10,000  each,  the  in- 
crease was  tiiuB  approved  and  rati- 
fied.   Held  untenable.  Id, 

4,  Defendant  set  up  as  a  counter- 
claim the  excess  paid  oirer  the  law- 
ful salary.  HM,  that  as,  so  far 
as  appears,  the  money  was  re- 
ceived  in  good  faith,  there  was  no 
mistake  of  fact,  and  the  payments 
were  made  voluntarily  by  the  city 
officials,  out  of  moneys  lawfully 
placed  in  the  city  treasury  for  that 
purpose,'  the  counter-claim  was 
properly  disallowed.  Id. 


POOR. 

1.  Although  by  the  amendment  of 
1879  to  the  charter  of  the  citv  of 
Auburn  (Chap.  63,  Laws  of  1879), 
which  abolished  the  office  of  over- 
seers of  the  poor,  the  powers  and 
duties  of  that  office  were  devolved 
upon  the  board  of  charities  and 
police,  yet  there  was  thereafter  in 
said  city  no  overseers  of  the  poor, 
within  the  meaning  of  the  provis- 
ion of  the  excise  law  (^§  22,  chap. 
628,  Laws  of  1857.  as  amended  by 
chap.  820,  Laws  of  1878,  and  chap. 
109,  Laws  of  1878),  which  provides 
that  penalties  for  violation  of  said 
law  may  be  sued  for  ia  the  name 
of  the  overseers  of  the  poor  of  the 
town  or  city  where  they  are 
incurred,  "except in  such  towns  or 
cities  as  have  no  overseers  of  the 
poor,  in  which  case  such  penalties 
shall  be  sued  for  and  recovered  by 
and  in  the  name  of  the  board  of 
commissioners  of  excise  of  the 
town  or  city."  Bd.  Gom'rs  Excise 
V.  Burtis,  186 

2.  The  act  of  1882  (Chap.  28,  Laws 
of  1882),  yiaking  the  town  of  Os- 
wegatchie,  St.  Lawrence  county,  a 
separate  and  distinct  poor  dis- 
trict, did  not  operate  as  a  repeal  of 
the  privilege  extended  to  the  su- 
pervisors of  the  county  by  the  act 


of  1846  (Chap.  245,  Laws  of  1846) 
to  adopt  the  *'  Livingston  County 
Act"  (Chap.  334,  Laws  of  1845). 
The  said  act  of  1882  refers  simply 
to  the  rights  and  liabilities  of  the 
several  towns  of  the  county,  in  re- 
spect to  town  poor,  leaving  those 
rights  and  liabilities,  so  far  as  con- 
cerns the  county  poor,  as  they  be- 
fore existed,  subject  to  the  general 
powers  conferred  upon  the  board 
of  supervisors  to  rec'ulate  the 
subject.  People,  ex  m.  v.  Sup'ra 
St.  L.  Co.  641 

8.  Where,  therefore,  the  board  of 
supervisors  of  said  county,  by  res- 
olution, adopted  the  *'  Livingston 
County  Act,"  in  proceedings  by 
mandamus  to  compel  the  said 
board  toaudit  an  account  presented 
by  tho  superintendents  of  the  poor 
of  the  town  of  Oswegatchie  for 
moneys  expended  for  out-door  re- 
lief in  the  temporary  support  of 
county  paupers,  held,  that  the 
board  of  supervisors  had  the  right 
to  adopt  such  resolution,  and 
thereby  it  simply  added  to  the  re- 
sponsibilities of  the  several  towns 
by  imposing  upon  them  respect- 
ively the  duty  of  extending  neo- 
essary  temporary  relief  to  such 
county  paupers  as  might  be  withiu 
their  several  jurisdictions,  and 
thereby  the  town  was  deprived  of 
its  right  of  reimbursement  from 
the  county  for  such  expenses.    Id, 


POWER  OP   ATTORNEY. 

S.,  plaintiff's  testator,  delivered  to 
C.  his  cheek  on  the  People's  Bank 
of  New  York,  payable  to  the  order 
of  defendant,  with  verbal  direc- 
tions ta  deposit  the  same  with 
defendant.  Instead  of  doing  this, 
C.  delivered  the  check  to  the  de- 
fendant, requesting  and  receiv- 
ing from  it  a  certificate  of  deposit, 
payable  to  him  as  trustee  for  the 
amount  of  the  check,  on  which  he 
shortly  thereafter  drew  the  money 
and  converted  it  to  his  own  use. 
Defendant  collected  the  amount  of 
the  check.  On  the  trial  of  an  ac- 
tion to  recover  the  amount,  de- 
fendant offered  in  evidence  a  power 
of  attorney  executed  by  S.  toC, 
some  seventeen  years  previous  to 
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the  transaction  in  question,  and 
which  had  remained  in  the  custody 
of  the  People's  Bank.  By  this  in- 
strudient  C  was  constituted  the 
attorney  of  S.  "to  collect  and  re- 
ceive all  sums  of  money  "  then  due 
or  thereafter  to  become  due  to  S. , 
"whether  from  rents,  accounts, 
bonds  and  mortgages  or  other- 
wise ;"  also,  to  transact  the  ordi- 
nary bank  business  of  S.  at  the 
People's  Bank;  ''to  draw  checks 
on  said  bank  and  to  indorse  checks* 
promissory  notes,  drafts  and  bills 
of  exchange  for  collection."  De- 
fendant did  not  know  of  the  exist- 
ence of  this  power  of  attorney 
until  after  the  transaction.  Held, 
that  the  power  of  attorney  was 
properly  excluded:  1st.  As  at  the 
time  C.  made  no  claim  to  be,  and 
defendant  had  no  reason  to  sup- 
pose he  was  acting  as  general 
agent  for  S.  2d.  Because  the  in- 
strument did  not,  in  fact,  authorize 
G.  to  withdraw  from  defendant  the 
deposit.     Sims  v.  U.  S.  T.  Oo.  472 


PRACTICE. 

1.  As  by  the  Code  of  Civil  Procedure 
(§  2070),  a  peremptory  writ  of  man- 
damm  is  only  authorized  in  the  first 
instance  "where  the  applicant's 
right  to  a  mandamus  depends  only 
upon  questions  of  law,"  in  deter- 
mining whether  the  issuing  of  the 
writ  is  proper,  simply  the  «icts  al- 
leged in  the  petition  which  are  not 
denied  or  put  in  issue,  and  the  af- 
firmative allegations  in  the  oppos- 
ing affidavits  may  be  considered. 
PeopU  V.  i?.,  Tf  .  A  0.  R,  B.  Co,   95 

2.  It  seems  where  the  material  aver- 
ments of  the  petition  are  put  in  is- 
sue, or  the  answering  affidavits  con- 
tain allegations  showing  that  a 
peremptory  writ  ought  not  to  issue, 
the  court  should  in  tlie  first  instance 
award  an  alternative  writ.  Id, 

3.  To  authorize  the  General  Term,  on 
appeal  from  a  decision  of  a  surro- 
gate upon  trial  of  issues  of  fact,  to 
review  the  findings,  either  of  fact 
or  law,  the  case  must  show  that 
proper  exceptions  were  taken  as 
prescribed  by  the  Code  of  Civil 
Procedure  (§  2545).     The  appeal 


brings  up  for  review  only  qaeatioDfl 
thus  raised  by  exceptions.  Ange- 
vine  V.  Jackson.  470 

4.  A  general  exception  to  the  surro- 
gate's decree  to  each  and  every 
part  thereof  is  insufficient*         Id. 

5.  Upon  a  motion  in  arrest  of  judg- 
ment, under  the  Code  of  Criminal 
Procedure  {§§  331,  467).  only  two 
objections  are  available:  (1)  **to 
the  j  urisdiction  of  the  court  over 
the  subject  of  the  indictment";  (2) 
"  that  the  facts  stated  do  not  con- 
stitute a  crime."  People  ▼•  Bud- 
denrieek,  487 

6.  When,  upon  application  for  a 
mandamus^  the  defendant  proceeds 
to  a  hearing  without  traversing  the 
averments  in  the  affidavits  pre- 
sented by  the  relator,  this  is  eqaivsr- 
lent  to  a  demurrer  on  the  part  of 
defendant,  and  the  truth  of  the 
averments  is  to  be  considered  as 
admitted.  People,  ex  rel.  v.  Sup're 
St.L,  Co,  541 

7.  A  party  desiring  to  appeal  from  a 
judgment  entered  upon  a  decision 
of  the  court  is  not  obliged  to  pre- 
pare a  case  to  be  settled  as  required 
by  the  Code  of  Civil  Procedure 
(§  997),  but  he  may  file  exceptions 
to  the  findings  of  the  trial  court 
upon  questions  of  law  (§  994),  and 
have  his  appeal  heard  upon  those 
exceptions,  without  any  case  (§  098). 
ikhwa/rz  v.  Wdter,  658 


PRESCRIPTION. 

1.  The  occupation  of  a  portion  of  a 
highway  by  an  individual  is  a  mere 
obstruction  and  nuisance  for  which 
no  lapse  of  time  will  enable  him  to 
prescribe,  and  no  acquiescence  on 
the  part  of  the  highway  officials  of 
the  town  will  deprive  the  public 
of  the  right  to  use  the  whole  high- 
way, or  in  any  degree  lessen  the 
duty  of  such  officials  to  remove  the 
obstruction  when  that  removal  is 
necessary.    Driggs  v.  ^hiUips.    77 

2.  Accordingly  7ield,  that  continuous 
occupation  for  a  period  of  twenty 
years  of  a  portion  of  a  highway  did 
not  give  the  occupant  title,  and 
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would  not  sastain  an  action  of  tres- 
pass against  the  supervisor  and 
highway  commissioners  of  the 
town  for  entering  upon  and  remov- 
ing a  building  from  the  portion  of 
the  highway-  so  occupied.  Id, 


PRESUMPTIONS. 

1.  Wliile  the  payment  by  the  pur- 
chaser of  a  fair  consideration  upon 
a  sale  of  property  is  not  conclusive, 
AS  against  the  creditors  of  the  ven- 
dor, upon  the  question  of  good 
faith,  it  affords  strong  evidence 
thereof,  and  requires  clear  proof 
of  a  fraudulent  intent  to  overcome 
the  presumption  of  honest  motives 
arising  therefrom.  Nugent  v. 
Jacobs.  125 

2.  Defendant  having  discovered  that 
two  boilers  which  it  had  purchased 
with  guaranty  were  defective,  no- 
tified the  vendor  to  repair  them.  O., 
plaintiffs  intestate,  was  sent  with 
others  to  make  the  repairs,  their 
instructions  being  when  the  work 
was  done,  "  to  fire  the  boilers  up 
and  test  them."  When  the  repairs 
were  substantially  completed,  N., 
defendant's  engineer,  put  fire  un- 
der the  boilers;  one  of  them  ex- 
ploded and  O.  was  killed.  In  an 
action  to  recover  damages,  it  did 
not  appear  at  whose  request  the 
fire  was  started.  Held,  that  it  was 
to  he  presumed  it  was  either  at  the 
request  of  those  intrusted  with  the 
work  of  repair  for  the  purpose  of 
making  the  test,  or  that  the  ser- 
vice was  voluntarily  rendered  by 
N.;  at  any  event,  that  it  was  not 
rendered  by  him  as  the  servant  of 
defendant,  and  it  was  not  responsi- 
ble for  the  act.  Olive  v.  Whitney 
Jf.  Co,  292 

8.  The  boarding  or  alighting  from  a 
moving  train  is  presumably  and 
generally  a  negligent  act  per  se. 
Solomon  v.  Man,  B.  Co,  437 

4.  In  order  to  rebut  this  presumption, 
and  justify  a  recovery,  in  case  an 
injury  results,  it  must  appear  that 
.  the  passenger  was  by  the  act  of 
the  railroad  company  put  to  an 
election  between  alternate  dangers; 
or  that  something  was  done  or  said, 
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.  or  some  direction  given  to  the  pas- 
senger by  those  in  charge  of  the 
train;  or  some  situation  created 
which  interfered,  to  some  extent, 
with  his  free  agency,  and  was  cal- 
culated to  divert  his  attention  fmm 
the  danger.  Id, 

5,  It  is  not  sufficient  to  rebut  the  pre- 
sumption of  negligence  that  the 
trainmen  acquiesced  in  the  action 
of  the  passenger,  or  that  the  com- 
pany violated  its  duty  or  contract 
in  not  stopping  the  train  at  a  sta- 
tion. Id. 


PRINCIPAL  AND  AGENT. 

1.  The  promoters  of  a  corporation  do 
not  represent  it  in  any  relation  of 
agency,  and  have  no  authority  to 
enter  into  preliminary  contracts 
binding  the  corporation  when  it 
shall  come  into  existence,  and, if  its 
sanction  to  such  a  contract  is  ob- 
tained by  the  act  or  co-operation  of 
a  director  who  has  a  private  inter- 
est, it  may  resist  an  action  for 
specific  performance,  at  least  in  a 
case  where  it  has  not  accepted  the 
consideration  or  taken  the  benefit 
of  the  contract.  Munson  v.  Byr., 
G.  &  a  E,  R,  Co,  58 

2.  An  authority  to  an  attorney  to  col- 
lect interest  on  a  mortgage  does 
not  authorize  him  to  coUecl  the 
principal.  Brewster  v.  Games,    556 


PRIVILEGED  COMMUNICATION. 

1.  Where  a  physician  attending 
upon  a  patient  requests  another 
physician  to  attend  with  him  for 
consultation  in  regard  to  the  con- 
dition of  the  patient,  and  he  does 
so  attend,  he  is  brought  within  the 
provisions  of  the  Code  of  Civil 
Procedure  (§g  884,  836),  prohibit- 
ing a  physician  from  disclosing  in- 
formation acquired  in  attending  a 
patient  in  a  professional  capacity, 
necessary  to  enable  him  to  act  in 
that  capacity.  To  bring  the  case 
within  the  statute  it  is  sufficient 
that  the  physician  attended  as  such 
upon  the  patient  and  obtained  his 
information  in  that  capacity. 
Benifian  v.  Dennin.  578 
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2.  The  distiDCtioQ  between  the  case 
of  a  pbTBician  and  that  of  an  at- 
torney pointed  out.  Id. 

8.  The  said  provisions  apply  where 
the  physician  is  called  as  a  witness 
in  proceedings  for  the  probate  of 
the  will  of  the  patient.  Id. 

4.  These  provisions  are  not  limited 
to  a  prohibition  of  disclosures  by  a 
physician  of  information  of  a  con- 
fidential nature,  but  apply  to  all 
information  obtained  by  the  physi- 
cian from  his  patient  while  attend- 
ing in  a  professional  capacity, 
which  was  necessary  to  enable 
him  to  act.  Id. 


PROCESS. 

1.  Where  a  court,  having  jurisdic- 
tion of  the  subject-matter  and  the 
parties,  is  called  upon  to  adjudi- 
cate upon  a  doubtful  question  of 
law,  or  determine  as  to  inferences 
to  be  drawn  from  circumstances 
reasonably  susceptible  of  different 
interpretations  and  calling  for  the 
exercise  of  the  judicial  function, 
its  decision  thereon  does  not  ren- 
der an  order  or  process  based  upon 
it  void,  although  afterward  vacated 
or  set  aside  as  erroneous,  or  sub- 
ject the  party  procuring  it  to  an 
action  for  damages.  FUcJier  v. 
Ldngbein.  84 

2.  It  seems  where  the  jurisdiction  of 
the  court  is  made  to  depend  upon 
the  existence  of  some  fact  of 
which  there  is  no  proof,  it  has  no 
authority  to  act  in  the  premises; 
and  if  it,  nevertheless,  proceeds, 
all  of  its  acts  are  void  aud  afford 
no  justification  to  the  party  insti- 
tuting the  proceedings,  or  to  an 
attorney  who  causes  process  to  be 
issued  in  such  proceedings.        Id, 

8.  In  the  case  of  void  process,  no 
preliminary  proceeding  is  neces- 
sary to  vacate  or  set  it  aside  as  a 
condition  to  the  maintenance  of  an 
action.  Id. 

4.  Process,  however,  which  the  court 
has  general  jurisdiction  to  award, 
but  which  is  irregular,  by  reason 
of    the    non-performance    by    the 


party  of  some  preliminary  reqitiie- 
ment,  or  the  existence  of  some  fad 
not  disclosed  in  his  application 
therefor,  must  be  regularly  vacated 
or  annulled  by  an  order  of  the 
court  before  an  action  can  be 
maintained  for  damages  oooa- 
sioned  by  its  enforcement.  Id. 

5.  In  all  cases  where  the  court  has 
acquired  jurisdiction  in  an  action 
or  proceeding,  its  order  or  jadg- 
ment  therein  is  valid  and  enforce- 
able and  affords  protection  to  all 
persons  acting  under  it,  althongb 
it  may  be  afterward  set  aside  or 
reversed  as  erroneous.  M. 

6.  The  power  of  the  court  to  enter- 
tain jurisdiction  of  an  action  or 
proceeding  does  not  depend  upon 
the  existence  of  a  substantial  cause 
of  action,  but  upon  the  perform- 
ance by  the  party  of  the  pre- 
requisites authorizing  it  to  deter* 
mine  whether  one  exists  or  not. 

Id. 

7.  In  an  action  brought  by  plaintiff 
to  dissolve  an  unincorporated  as- 
sociation, an  injunction  was  ap- 
plied for  by  him  to  prevent  a  dis- 
position  of  its  funds.  Upon  the 
hearing,  a  reference  was  granted 
to  determine  the  truth  of  certain 
averments  made  by  plaintiff,  a  pro- 
vision being  inserted  in  the  order, 
with  his  consent,  that  if  he  failed 
to  substantiate  his  claim  he  should 
pay  the  referee's  fees.  Upon 
papers  showing  that  the  referee 
found  against  plaintiff,  but  that 
h«»,  after  due  notice,  neglected  to 
take  up  the  report  or  pay  the 
referee's  fees,  an  order  to  show 
cause  was  granted  requiring  plain- 
tiff to  pay  said  fees  within  three 
days,  or  to  show  cause  why  lie 
should  not  be  committed  for  con- 
tempt in  refusing  to  obey  the  order 
of  the  court.  On  return  of  the 
order  to  show  cause,  the  court 
found  plaintiff  guilty  of  the  offense 
charged,  and  ordered  that  a  com- 
mitment issue,  which  was  done, 
and  plaintiff  was  committed  to  jail. 
In  these  proceedings,  the  defend- 
ants here  acted  as  the  attorneys 
for  the  defendant  in  that  action. 
The  order  was  subsequently  re- 
versed  by  this  court,  it  holding 
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tliat  no  contempt  had  been  com- 
mitted. {FUcher  v.  Raab,  81  N. 
Y.  235.)  Held,  that  an  action  for 
false  imprisonment  waB  not  main- 
tainable; that  the  court  granting 
tlie  order  concededly  had  jurisdic- 
tion of  the  parties  and  the  subject- 
matter  and  authority  to  determine 
as  to  whether  or  not  a  contempt 
had  been  committed,  and  its  order, 
although  erroneous,  was  a  protec- 
tion to  defendants.  Id. 

8.  It  was  claimed  that  the  commit- 
ment was  void;  because  it  did  not 
contain  a  statement  that  the  dis* 
obedience  referred  to  as  the  con- 
tempt had  defeated,  impaired,  im- 
peded or  prejudiced  some  right  of 
the  defendants  in  the  former  ac- 
tion. The  commitment,  the  order 
and  the  affidavit  upon  which  it 
was  founded  stated  in  detail  the 
proceedings  which  it  was  claimed 
the  disobedience  affected.  Heldy 
that  this  was  a  full  compliance 
with  the  requirements  of  the  rule 
in  respect  to  the  contents  of  a  com- 
mitment. Id. 


PROFESSIONAL    COMMUNICA- 
TIONS. 

See    PRIVILBGBD    COMBfUNICATIONS. 


PROMISE. 

See  Ck)NTRACT8. 

PROMISSORY  NOTES. 
See  Bills,  Notes  and  Checks. 

QUESTIONS  OP  LAW  AND  FACT. 

1.  When  the  construction  of  a  con- 
tract depends  upon  the  language 
of  the  instrument  itself,  it  is  a 
question  of  law  for  the  court,  and 
a  submission  thereof  to  the  jury  is 
error.     Dwight  v.  Oer.  L.  Ins.  Co. 

341 

2.  It  seems  that  no  questions  concern- 
ing the  interpretation  of  contracts 
can  properly  b«  submitted  to  a 
jury,   except  those    arising   upon 


coflicting  evidence  as  to  the  terms 
of  the  contract,  or  when  extrinsic 
evidence  raises  some  doubt  as  to 
the  identity  of  the  subject  matter 
or  the  claimants  thereunder.      Id, 

3.  The  question  whether  possession 
of  stolen  property  by  a  person  ac- 
cused of  the  larceny  establishes 
his  guilt  is  one  of  fact  for  the  jury. 
People  V.  IfcCallam,  587 


RAILROAD  COMMISSIONERS. 
See  Board  op  Railroad  Cokmib- 

BIONERS. 


RAILROAD  CORPORATIONS. 

1.  Whether  the  legislature  can  au- 
thorize a  railroad  corporatibn  to 
maintain  an  engine-house,  under 
circumstances,  wliich  if  maintained 
by  an  individual  would,  by  the 
common  law,  constitute  a  nuisance 
to  private  property,  without  pro- 
viding compensation,  qucsre.  Cogs- 
weU  V.  If.  r.,  N.  H.  d  H.  B.  E. 
Co.  10 

2.  But'  if  this  should  be  conceded, 
nevertheless  the  statutory  sanction 
which  will  justify  an  injury  by  a 
railroad  corporation  to  private 
property  without  making  compen- 
sation therefor,  and  without  the 
consent  of  the  oWner,  must  be  ex- 
press or  given  by  clear  and  un- 
questionable implication  from  the 
powers  expressly  conferred,  so 
that  it  can  fairly  be  said  that  the 
legisilature  contemplated  the  doing 
of  the  very  act  which  occasioned 

.  the  injury  ;  it  may  not  be  pre- 
sumed from  a  general  grant  of 
authority.  Id. 

8.  Where  the  terms  of  a  statute  giv- 
ing authority  to  such  a  corporation 
are  not  imperative  but  permissive, 
this  does  not  confer  license  to  com- 
mit nuisance,  although  what  is 
contemplated  by  the  statute  can- 
not be  done  witnout.  Id. 

4.  Defendant  erected  upon  a  lot  ad- 
joining a  dwelling-house  owned  by 
plaintiff,  an  engine-house  and  coal 
bins  for  its   road,    and   used   the 
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same  in  operating  it.  The  smoke, 
soot,  cinders  and  coal,  dust  caaBed 
by  such  use  filled  plaintiff's  house, 
rendering  the  air  ofieusive  and  un- 
wholesome and  the  house  unten- 
antable. Held,  that  the  engine- 
house  as  used  was  a  nuisance ; 
that  the  authority  conferred  upon 
defendant  by  the  act  of  184B(|  6, 
.  chap.  143.  Laws  of  1848),  to  run  its 
trains  over  the  Harlem  railroad 
was  not  a  legislative  sanction  to 
the  committing  of  such  a  nuisance  ; 
that  aD  action  was  maintainable  to 
recover  damages  and  to  restrain 
the  nuisance  ;  and  that  in  such  ac- 
tion it  was  no  defense  that  it  was 
necessary  for  defendant  to  have  its 
engine-house  located  where  it  is, 
or  that  in  the  management  thereof 
it  exercised  aU  practicable  care.  Id. 

5:  Assuming  that  where  a  town  was 
bonded  to  aid  in  the  construction 
of  a  railroad,  on  condition  that  a 
permanent  depot  should  be  erected 
and  maintained  at  a  specified  place 
in  the  town,  this  creates  a  contract 
between  the  railroad  corporation 
and  the  town ;  the  contract  may 
not  be  enforced  by  a  writ  of  Tnan- 
damns,  issued  on  behalf  of  the 
people  at  the  instance  of 'the  at- 
torney-general.  The  contract  right 
and  obligation  are  not  in  any 
proper  sense  a  public  matter  in 
which  the  people  of  the  State  in 
their  sovereign  capacity  are  inter- 
ested. People  V.  jR..  TT.  <fc  0.  R,  R. 
Co,  95 

6.  It  seems  such  a  contract  must  be 
enforced  by  some  proceeding  on 
behalf  of  the  town.  Id. 

7.  Such  a  contract  obligation  is  not 
a  lien  or  charge  upon  the  property 
of  the  railroad  corporation,  and 
does  not  devolve  upon  a  purchaser 
of  the  property  on  foreclosure  sale, 
or  upon  a  new  corporation  organ- 
ized under  the  statute  to  operate 
the  road.  Id. 

8.  A  decision  of  the  board  of  railroad 
commissioners,  constituted  by  the 
act  of  1883  (Chap.  353,  Laws  of 
1882),  has  no  binding  or  conclusive 
authority.  Id. 

9.  Where    a   railroad    company    by 


consolidation  becomes  the 
of  two  lines  of  road  between  the 
same  points,  and  can  substantially 
accommodate  the  people  of  the 
State  by  operating  one  of  them, 
and  can  abandon  the  other  without 
serious  detriment  to  any  consider- 
able number  of  people,  it  m^y  not 
be  compelled  by  maudamtts  to 
operate  both,  where  the  operation 
of  the  line,  which  may  thus  be 
abandoned,  entails  great  expense 
without  any  return.  Id. 

10.  Prior  to  the  passage  of  the  act  a< 
1885  (Chap.  376,  Laws  of  1885), 
which  requires  a  receiver  of  an  in- 
solvent railroad  corporation  to  pay 
the  wages  of  its  employes  in  pref- 
erence to  other  debis,  and  conoed- 
ing  that  said  act  applies  to  a  re- 
ceiver appointed  in  an  action  to 
foreclose  a  mortgage  on  the  prop- 
erty of  such  a  corporation  (as  to 
which  qucsre),  the  court  had  no 
power  to  authorize  a  receiver  so 
appointed  to  pay  or  issue  his  certifi- 
cates of  indebtedness  for  the  pay- 
ment of  labor  and  services  in  ope- 
rating the  road  prior  to  tie  appoint- 
ment, and  to  make  certificates  so 
issued  a  lien  prior  to  the  mortgage. 
Met.  T.  Co.  V.  T.  F.  cfc  C.  R.  R,  Co. 

345 

11.  Where  the  plaintiff  in  such  an  ac- 
tion  has  procured  the  appointment 
of  the  receiver  with  power  to  con- 
trol and  operate  the  mortgaged 
road,  he  may  not  object  to  the  de- 
preciation of  his  security  by  ex- 
penses incurred  for  that  purpose, 
but  he  may  properly  seek  to  have 
excluded  any  previous  ones.     Id, 

12.  By  an  order  issued  in  such  an 
action  the  receiver  was  directed  to 
pay  or  to  issue  certificates  having 
a  priority  of  lien  over  the  mortgage 
to  a  sum  stated  for  the  payment  of 
a  sum  stated,  "  for  deficiencies  for 
supplies."  The  referee,  upon 
whose  report  the  order  was  based, 
found  that  the  receiver  in  operating 
the  road  had  incurred  obligations 
to  an  amount  stated,  which  was 
greater  than  the  sum  so  authorized 
to  be  paid.  There  was  no  state- 
ment in  the  findings  or  otherwise 
as  to  the  consideration  or  cause  of 
the  indebtedness,  or  to  show  that 
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the  obligations  were  neoesaarilj  in- 
curred Held,  that  while,  as  the 
order  directing  the  receiver  to 
maintain  and  operate  tlie  road  was 
made  at  plaintiffs'  request,  it  must 
abide  by  it,  and  it  might  be,  as, 
against  it,  the  cause  providing 
for  such  indebtedness  should  be 
allowed  to  stand,  as  against  another 
mortgagee,  who  was  not  a  party 
to  the  application  for  a  receiver,  it 
could  not  be  sustained.  Hi, 

18.  The  mere  fact  that  land  proposed 
to  be  taken  by  a  railroad  company 
18  not  needed  for  the  present  and 
immediate  purposes  of  the  peti- 
tioner is  not  necessarily  a  defense 
to  a  proceeding  to  condemn  it.  In 
re  a,  I.  U.  T.  Co.  261 

14.  The  General  Railroad  Act  (Cliap. 
140,  Iiaws  of  1850)  gives  to  corpo- 
rations organized  under  it  author- 
ity to  acquire  lauds  by  the  exercise 
of  the  right  of  eminent  domain, 
both  from  individuals  and  the 
State,  for  its  prospective,  as  well 
as  present,  uses,  provided  the  ne- 
cessity for  such  use  in  the  immedi- 
ate future  is  established  beyond  rea- 
sonable  doubt.  Id. 

15.  It  seems  that,  as  the  exercise  of 
this  power  is  in  derogation  of  in- 
dividual rights,  it  should  be  al- 
lowed only  when  the  necessity 
clearly  appears,  and  the  proposed 
use  is  clearly  embraced  within  the 
legitimate  objects  of  the  power.  Id. 

16.  In  proceedings  by  a  railroad  cor- 
poration operating  a.  line  of  road 
on  Staten  Island  to  acquire  lands 
under  water  in  New  York  harbor, 
the  title  to  which  was  in  the  State, 
the  court  found  that  the  land  was 
not  required  by  the  petitioner  for 
the  purposes  of  its  local  tratBc,  but 
was  required  and  was  necessary  for 
the  purpose  of  carrying*  out  a  con- 
tract  between  it  and  the  B.  &  O. 
R.  R.  Co.,  owning  very  extensive 
lines  of  road,  by  which  it  was 
agreed  that  a  connection  should  be 
made  between  the  two  roads,  and 
the  petitioner  bound  itself  to  fur- 
ninh  to  the  other  company  accom- 
modations over  its  road  for  trans- 
portation of  freight,  passengers, 
etc. .  to  and  from  the  city  of  New 


York,  thas  making  the  petitioner's 
road  a  connecting  link  between 
the  system  of  railroads  operated 
by  the  B.  &  O.  R.  R.  Go.  and  New 
York  city.  Held,  that  the  obvious 
benefit  to  be  derived  from  such  a 
connection  by  the  public  aud  the 
petitioner  rendered  the  object  for 
which  the  land  was  sought  a  pub- 
lic use,  and  justified  its  condem- 
nation. Id. 

17.  Also  held,  the  fact  that  the  B.  & 
O.  R.  R.  Co.  is  a  foreign  corpora- 
tion furnished  no  reason  for  deny- 
ing the  relief  sought.  Id. 

18.  It  was  claimed  that  because  cer- 
tain structures,  i.  «.,  a  bridge  over 
navigable  waters,  and  a  short  line 
of  road,  which  are  required  to  be 
built  in  order  to  connect  the  roads 
of  the  two  companies,  were  not  yet 
completed,  or  begun,  the  facts  did 
not  furnish  a  sufficient  degree 
of  probability  of  their  ultimate 
construction  as  to  authorize  the 
condemnation  of  the  land  in  ques- 
tion. The  B.  &  O.  Go.  was  bound 
by  its  contract  with  the  petitioner 
to  build  the  piece  of  road,  and  the 
latter  was  bound  to  build  the 
bridge,  and  perfect  its  facilities 
for  accommodating  the  increased 
traffic;  it  appeared  also  that  by  an 
act  of  Congress  the  contracting 
companies  were  authorized  to  build 
the  bridge,  and  that  they  had  al- 
ready made  large  expenditures  and 
incurred  heairv  obligations  in  the 
purchase  of  other  lands,  extending 
tracks,  etc.,  for  the  purpose  of  car- 
rying out  the  contract.  Held,  that 
these  facts,  together  with  the 
manifest  interest  both  companies 
have  in  carrying  oat  the  projected 
enterprise,  afforded  conclusive  as- 
surance that  the  application  was 
made  in  good  faith,  and  for  the 
sole  purpose  of  acquiring  the  land 
for  the  purposes  alleged  in  the 
petition.  Id. 

19.  It  eeems  that  the  court  had  au- 
thority to  entertain  the  proceed- 
ings, and  to  grant  the  relief 
sought.  (§§21, 25,  chap.  140,  Laws 
of  1850.)  Id. 

20.  A  railroad  corporation  is  not 
bound  to  furnish  to  its  employes 
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engines  adequate  in  power  for 
every  emergency;  it  ia  for  it  to  de- 
termine bow  powerful  tlie  engine 
shall  be  at  any  place  and  for  any 
pnrpose,  and  if  an  accident  happen 
to  an  employe  which  would  not 
have  occurred  had  a  more  powerful 
engine  been  employed,  it  is  not 
liable.  BqjusY,  8yr.,  D.  AN,  V. 
B.  B.  Co,  312 

21.  It  is  immaterial  in  such  a  case 
whether  tlie  engine  was  originally 
of  moderate  power,  or  its  power  has 
been  reduced  by  some  defect.    Id, 

22.  The  boarding  or  alighting  from 
a  moving  train  is  presumably  and 
generally  a  negligent  act  per  *e^ 
Solomon  v.  Ma?i,  B.  Co.  437 

23.  In  order  to  rebut  this  presump- 
tion, and  justify  a  recovery,  in  case 
an  injury  results,  it  must  appear 
that  the  passenger  was  by  the  act 
of  the  railroad  company  put  to  an 
election  between  alternate  dangers; 
or  that  something  was  done  or  said, 
or  some  direction  given  to  the  pas- 
senger by  those  in  charge  of  the 
train;  or  some  situation  created 
which  interfered,  to  some  extent, 
with  his  free  agency,  and  was  cal- 
culated to  divert  his  attention  from 
the  danger.  Id, 

24.  It  is  not  sufficient  to  rebut  the 
presumption  of  negligence  that  the 
trainmen  acquiesced  in  the  action 
of  ttie  passenger,  or  that  the  com- 
pany violated  its  duty  or  contract 
in  not  stopping  the  train  at  a  sta- 
tion.  Id. 

25.  In  an  action  to  recover  damages 
for  alleged  negligence  causing  the 
death  of  S.,  plaintiffs  intestate, 
plaintiffs  evidence  was  to  this  ef- 
fect. A  train  on  defendants*  ele- 
vated road,  after  stopping  in  ac- 
cordance with  the  usual  custom 
at  a  station,  had  started  again, 
when  S.,  and  two  others  pre- 
ceding him,  attempted  to  get  on 
to  the  rear  platform  of  the  first  car. 
The  conductor  had  given  the  signal 
to  start,  and  had  closed,  or  at- 
tempted to  close,  the  gate  to  the 
platform  before  the  first  of  the 
three  men  readied  the  car.  The 
train, was  slowly  moving,  but  with 


a  constantly  accelerated  speed. 
The  two  men  in  advance  succeeded 
in  getting  on  to  the  train  safely; 
the  conductor  having  opened,  or 
they  having  pushed  open,  the  gate. 
H.,  who  was  a  short  distance  be- 
hind, attempting  to  get  on  board, 
took  hold  of  the  stanchions  of  the 
car  with  both  hands,  and  placed 
one  foot  upon  the  car  platfonn, 
when  the  conductor  closed  the  gate. 
S.  was  carried  along  a  few  feet 
until  he  came  in  contact  with  a 
water-pipe,  receiving  injuries  of 
which  he  died.  The  accident  oc- 
curred in  the  evening;  the  station 
platform  was  lighted.  S.  had  been 
in  the  habit  of  taking  the  train  in 
the  evening  at  this  station  for  more 
than  a  year.  The  train  was  accus- 
tomed to  stop  •*  very  sharp,"  and 
to  start  "  very  quick."  Trains  ran 
every  five  minutes.  Hdd,  that 
plaintiff  was  properly  nonsuited. 

Id. 

26.  The  law  imposes  upon  a  railroad 
company  the  duty  to  its  employes 
of  diligence  and  care,  not  only  in 
furnishing  proper  and  reasonably 
safe  appliances  and  machinery,  and 
skillful  and  careful  co-employes, 
but  also  of  making  and  promul- 
gating rules,  which,  if  faithfully 
observed,  will  give  reasonable  pro- 
tection to  the  emploves.  Abd  v. 
Prest,,  etc.,  D.  dt  U.  (7.  Go,       581 

27.  A.,  plaintiffs  testator,  a  car  re- 
pairer in  defendant's  employ,  was 
under  one  of  its  cars,  standing  on 
a  side  track,  engaged  in  making- 
repairs.  Another  car  was  care- 
lessly backed  against  it  by  other 
employes,  causing  his  death.  In  an 
action  to  recover  damages,  it  ap- 
peared that  other  railroad  compa- 
nies have  adopted  a  rule,  providing 
for  the  placing  of  a  blue  flag  by 
day,  and  blue  light  by  night  upon 
a  car  under  which  repairmen  were 
at  work,  and  prohibiting  the 
coupling  or  moving  of  a  car  thus 
protected  until  the  signal  is  re- 
moved by  the  repairmen.  No  simi- 
lar rule,  or  rule  applicable  to  such  a 
case,  had  been  adopted  by  the  de- 
fendant. Held^  that  the  question 
of  negligence  on  its  part  was  one  of 
fact  for  the  jury,  and  that  a  nonsuit 
was  error.  id. 
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28.  Also  held,  M  was  immateriiil  that 
there  was  a  castoiu  ainooff  the  re- 
pairmen at  the  place  where  the 
accident  happened,  to  place  a  red 
flag  at  each  end  of  cars  which  they 
were  repairing,  it  not  appearing 
tliat  a  rule  to  that  effect  had  been 
promulgated  or  obedience  thereto 
required  by  defendant,  or  that  it 
wan  printed  or  generally  known  to 
the  engineers  engaged  in  running 
trains.  Id. 


RATIFICATION. 

A  legislative  ratification  of  what  was 
previously  unlawful  must  be  found 
in  plam  language ;  it  cannot  be  es- 
tablished by  uncertain  implications 
and  doubtful  inferences.  Cox  v. 
Mayor,  etc,  519 


REAL  PROPERTY. 

In  1885  K.,  plaintiff's  testator,  sold 
certain  lota  in  New  York  city  to  D., 
taking  a  mortgage  thereon  to  secure 
part  of  the  purchase-money.  In 
1840  D.  executed  an  assignment  of 
his  property,  including  the  lots,  for 
the  benefit  of  creditors,  which  pro- 
vided that  when  the  trust  was  fully 
executed  the  surplus,  if  any,  should 
be  returned  to  the  assignor  ;  the 
assignment  was  recorded.  Soon 
thereafter  K.  commenced  an  action 
to  foreclose  the  mortgage,  making 
D.  a  party  defendant,  but  not  his 
assignee.  K.  bid  off  the  property 
and  received  a  master's  deed,  which 
was  recorded  in  1841.  The  lots 
were  vacant  and  so  remained  until 
1867,  when  plaintiffs,  as  executors 
of  and  having  authority  under  the 
will  of  K.,  leased  the  lots,  the 
lessee  paying  as  rent  the  taxes 
thereon  ;  he  took  possession  and 
incloeed  the  lots,  and  he  and  his 
successors  in  business  have  occu- 
pied them  since.  In  1875  defend- 
ant contracted  to  purchase  the  lots, 
but  refused  to  complete  the  pur- 
chase,  claiming  there  was  a  defect 
of  title  by  reason  of  the  omission 
to  make  the  assignee  of  D.  a  party 
to  the  foreclosure  suit.  In  an  ac- 
tion to  compel  specific  performance 
it  ap(>eared  that  the  assignee  lived 
twenty -five  years  after  the  assign- 


ment, and  D.  thirty  years ;  that  no 
successor  of  the  assignee  in  the 
trust  was  ever  appointed,  and  it 
did  not  appear  that  he  ever  claimed 
title  to  the  lots,  or  that  any  creditor 
of  D.  or  other  person  ever  made 
claim  under  the  assignment,  or  at- 
tempted to  enforce  the  trust.  HeUl, 
the  circumstances  created  a  legal 
presumption  that  the  purposes  for 
which  the  trust  was  created,  and 
consequently  the  estate  of  the  trus- 
tee had  ceased,  and  the  title  had 
reverted  to  E.  or  those  claiming 
under  him  ;  and  that,  therefore, 
independently  of  the  act  of  1875 
(Chap.  545,  Laws  of  1875),  the 
assignment  was  no  substantial  ob- 
jection to  the  title.     Kip  v.  Hirsft, 

665 


RECEIVER. 

.  Prior  to  the  passage  of  the  act  of 
1885  (Chap.  876,  Laws  of  1885), 
which  requires  a  receiver  of  an 
insolvent  railroad  corporation  to 
pay  the  wages  of  its  employes  in 
preference  to  other  debts,  and  con- 
ceding that  said  act  applies  to  a 
receiver  appointed  in  an  action  to 
foreclose  a  mortgage  on  the  prop- 
erty of  such  a  corporation  (as  to 
which  (jucerejy  the  coort  had  no 
power  to  authorize  a  receiver  so 
appointed  to  pay  or  issue  his  cer- 
tificates of  indebtedness  for  the 
payment  of  labor  and  services  in 
operating  the  road  prior  to  his  ap- 
pointment, and  to  make  certificates 
so  issued  a  lien  prior  to  the  mort- 
gage. Met,  T,  Go.  v.  T,  F.  d  G.B, 
B,  Co,  245 

.  Where  the  plaintiff*  in  sach  an  ac- 
tion has  procured  the  appointment 
of  the  receiver  with  power  to  con- 
trol and  operate  the  mortgaged 
road,  he  may  not  object  to  the  de- 
preciation of  his  security  by  ex- 
penses incurred  for  that  purpose, 
hut  he  may  properly  seek  to  have 
excluded  any  previous  ones.       Id. 

.  By  an  order  issued  in  such  an  ac- 
tion the  receiver  was  directed  to 
pay  or  to  issue  certificates  having 
a  priority  of  lien  over  the  mort- 
gage to  a  ttuiu  stated  for  the  pay- 
ment of  a  sum  stated,  '*  for  do- 
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ficlencies  for  supplies . "  The  ref- 
eree, upon  whose  report  the  order 
was  based,  found  that  the  receiver 
in  operating  the  road  had  incurred 
obligations  to  an  amount  stated, 
which  was  greater  than  the  sum 
so  authorized  to  be  paid.  There 
was  no  statement  in  the  findings 
or  otherwise  as  to  tlie  considera- 
tion or  cause  of  the  indebtedness, 
or  to  show  that  the  obligations 
were  necessarily  incurred.  Heldy 
that  while,  as  the  order  directing 
the  receiver  to  maintain  and  op- 
erate the  road  was  made  at  plain- 
tiff's request,  it  must  abide  by  it, 
and  it  might  be  as  against  it  the 
clause  providing  for  such  indebt- 
edness should  be  allowed  to  stand; 
as  against  another  mortgagee,  who 
was  not  a  party  to  the  application 
for  a  receiver,  it  could  not  be  sus- 
tained. Id. 

4.  A  receiver  of  rents  and  profits  ap- 
pointed in  a  foreclosure  suit  has  no 
power  without  the  order  of  the 
court  to  lessen  the  fund  in  his 
hands  bv  expenditures  for  repairs. 
Wyckoffv,  IScoJkld.  630 

5.  It  seems,  that,  if  necessary  for  the 
preservation  of  the  property,  the 
court  may  direct  the  expenditure. 

Id. 

6.  A  receiver  of  rents  and  profits 
was  apppointed  in  an  action  to 
foreclose  a  mortgage  upon  prem- 
ises in  the  city  of  New  York.  In 
consequence  of  an  excavation  upon 
an  adjoining  lot  the  wall  of  the 
building  upon  the  mortgaged 
premises  became  unsafe,  and  the 
inspector  of  buildings  gave  notice 
to  the  owner  of  the  equity  of  re- 
demption and  the  receiver  to  make 
the  same  secure.  They  failing  to 
do  this,  M.,  the  owner  of  the  ad- 
joining lot,  under  the  authority  of 
the  inspector,  furnished  the  ma- 
terials and  did  the  work,  and  then 
applied  to  the  court  for  an  order 
directing  the  receiver  to  pay  the 
expense  out  of  the  rents  and  profits, 
whicli  was  denied.  Held,  that  the 
matter  was  entirely  within  the  dis- 
cretion of  the  court  below,  and.  its 
determination  was  not  reviewable 
here.  Id. 


7.  Also  Tuldy  that  no  right  of  com- 
pensation at  the  hands  of  the  re- 
ceiver was  given  to  M.  by  tlie  pro- 
vision of  the  New  York  Consolida- 
tion Act  (§  473,  chap.  410,  Laws  of 
1883),  which  provides  that  where 
an  excavation  is  made  upon  a  lot 
in  the  city  endangering  a  wall  upoD 
adjoining  land,  and  the  person 
whose  duty  i^  is  to  preserve  and 
protect  it  fails  to  do  so  after  no- 
tice, the  department  may  make 
the  same  secure  at  the  expense  of 
the  owner  of  the  wall,  and  author- 
izes the  person  doing  the  work  by 
direction  of  the  department  to  re- 
cover of  the  owner  for  the  work 
and  materials;  that  said  act  did 
not  cast  upon  the  receiver  the  duty 
of  protecting  the  wall.  Id. 


RECORDING  ACT. 

1.  The  record  of  an  assignment  of  n 
mortgage  is,  under  the  Recording 
Act,  constructive  notice  to  all  per- 
sons of  the  right  of  the  assignee, 
save  as  excepted  by  the  statute. 
Brewster  v.  Carries,  55U 

2  .The  provision  of  the  said  act  (1  R. 
S.  763,  §  41).  declaring  that  such  a 
record  is  not  of  itself  notice  of  the 
assignment  to  the  **m<rrtgagor,  his 
heirs  or  personal  representatives/*^ 
so  as  to  invalidate  payments  made 
by  either  of  them  to  the  mortga- 
gee, does  not  include  a  purchaser 
of  the  equity  of  redemption.       Id, 

3.  Where,  therefore,  in  an  action  to 
foreclose  a  mortgage  brought  by 
an  assignee  whose  assignment  was 
on  record,  a  purchaser  of  the 
equity  of  redemption  set  up  pay- 
ments alleged  to  have  been  made 
by  him  to  the  mortgagee  subse- 
quent to  the  recording  of  the  as- 
signment, field,  that  plaintiff  was 
not  estopped  by  the  payments,  but 
that  the  purchaser  was  chargeable 
with  constructive  notice  of  the  as- 
signment. Id, 


REPERBNCB. 

1.  The  burden  of  showing  error  in 
the  conclusiions  of  a  referee  is 
upon  the  appellant,  and  this  court 
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will  not,  for  the  purpose  of  revers- 
ing a  judgment  entered  upon  a 
referee^s  report,  look  into  the  evi- 
dence to  supply  a  fact  not  found ; 
it  is  only  for  the  purpose  of  sus- 
taining a  judgment  that  it  may  do 
this.  Eq,  Co.  0.  F.  (Jo.  v.Herue.  25 

2.  Upon  a  reference  under  the  stat- 
ute of  a  claim  against  the  estate  of 
a  deceased  person,  the  prevailing 
party  is  entitled  to  recover  his  nec- 
essary disbursements.  LarHns 
V.  Maxon.  680 

3.  The  provision  of  the  Code  of  Pro- 
cedure allowing  such  disburse- 
ments was  not  repealed  bv  the  Re- 
pealing Act  of  1880  (Chap.  245, 
Laws  of  1880),  but  the  right  there- 
to  is  preserved  by  the  qualifying 
section  of  said  act.    (§  3,  subd.  8.) 

Id, 

When    compulsory    reference 

may  not  he  ordered  in  equity  action. 

See  Morrison  v.  Van  Benthuysen. 
(Mem.)  675 


REMAINDER. 

A  clause  in  the  will  of  G.,  after 
a  devise  to  his  daughter  Maria  of 
two  lots,  continued  thus  :  *'  Imme- 
diately after  the  death  of  my  said 
daughter  Maria,  1  give,  devise  and 
bequeath  the  last  aforesaid  two 
lots  *  *  *  unto  the  lawful  child 
or  cliildren  of  my  said  daughter,  his 
or  their  heirs  forever  ;  if  more  than 
one,  share  and  share  alike  as  ten- 
ants in  common."  In  case  any  of 
the  children  of  Maria  "  at  the  time 
of  her  death  be  dead  leaving  a 
lawful  child  or  children,  him  orher 
surviving,"  it  was  provided  that 
*'  such  child  or  children  shall  take 
the  share  or  portion  which  his, 
her  or  their  parent  would  be  enti- 
tled to  if  living."  In  an  action  for 
the  partition  of  the  land  devised,  it 
appeared  that  at  the  time  of  the 
death  of  the  testator  the  daughter 
named  was  the  mother  of  six  chil- 
dren, three  of  whom  died  without 
issue  before  her  death.  After  the 
testator's  death  five  more  children 
were  bom  to  her,  all  of  whom  ciur- 
vived  her.  Held,  that  the  six 
children   living    at    the  testator's 
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death  took  a  vested  remainder  in 
fee  subject  to  open  and  let  in  chil- 
dren  born  thereafter  ;  that  the  five 
children  thereafter  born  became 
entitled  to  a  share  in  the  remain- 
der; that  the  shares  were  not  en- 
larged by  the  death  of  three  of  the 
remaindermen  without  issue,  but 
that  their  shares  were  alienable, 
descendible  and  devisable;  that  the 
words  **  if  living"  did  not  refer  to 
the  time  of  the  death  of  the  life- 
tenant,  and  were  not  inte'nded  to 
limit  the  number  of  shares  to  those 
of  her  children  who  should  survive 
her,  but  had  special  reference  to 
the  share  or  shares  which  the  issue 
of  the  deceased  children  were  to 
take  in  case  they  left  issue.  Byrnes 
y.  StilweU.  453 


REMEDIES. 

1.  An  equitable  action  may  not  be 
maintfiined  by  commissioners  of 
highways  to  compel  the  removal  of 
or  to  restrain  obstructions  of  a  high- 
way. The  statute  prescribes  the 
method  of  procedure  on  their  part. 
(1  R.  S.  531.  §  103  et  seq.,  as 
amended  by  chap.  245,  Laws  of 
1878.)    RozeU  y.  Andrem.  150 

2.  In  an  action  by  one  member  of  a 
firm  to  set  aside  a  settlement  of  a 
debt  due  the  firm  on  the  ground  of 
collusion  and  fraud  on  the  part  of 
the  other  members  of  the  6rm  and 
the  debtors,  held,  that  plaintiff,  on 
proof  of  the  fraud  alleged,  was  not 
entitled  to  set  aside  the  settlement, 
or  to  recover  the  debt  which  was  dis- 
charged, or  his  proportion  thereof; 
but  to  recover  the  damages  sus- 
tained by  him,  which  were  only  the 
diminution  of  his  partnership  share 
produced  by  collusive  waste  of 
partnership  assets,  and  this  could 
only  be  ascertained  by  a  settlement 
of  the  partnership  account;  that 
he  had  a  right,  notwithstanding  the 
settlement,  to  be  placed  in  the  posi- 
tion he  would  have  been  in  if  the 
full  debt  had  been  honestly  paid  to 
his  copartners,  and  he  had  received 
his  aliquot  share  of  the  assets  thus 
increased,  after  payment  of  the 
firm  debts.  Sioeet  v.  Morrison.  235 

3.  An  action,  based  upon  a  j  udgment, 
97 
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rendered  against  executors  in  their 
representative  capacity,  is  not  main- 
tainable to  set  aside,  as  fraadulent 
against  creditors,  a  conveyance  of 
real  estate  made  by  the  decedent. 
The  judgment  is  not  alien  upon 
the  land  and  so  it  may  not  be  sold 
under  any  execution  issued  thereon. 
(Code  of  Civ.  Pro.,  §§  1823,  1825, 
1826.)  The  conveyance,  therefore, 
is  no  obstruction  to  any  lien  the 
judgment  creditor  has,  or  to  the 
enforcement  of  any  execution  is- 
sued upon  his  judgment.  Lichten- 
berg  v.  Herdtfelder.  802 

4.  It  seems  it  is  the  duty  of  the  execu- 
tors in  case  of  such  fraudulent  con- 
veyance, where  there  are  not  assets 
sufficient  to  pay  the  debts,  to  re- 
claim the  land  for  the  benefit  of  all 

\  the  creditors  (Cliap.  314,  Laws  of 
1858),  and  no  one  creditor  can  ap- 
propriate it  for  his  own  benefit.  Id. 

5.  n  seems  also  that  if  the  executors 
refuse  to  commence  an  action,  at 
the  request  of  the  creditors  or  some 
of  them,  they  may  be  compelled  so 
to  do  by  order  of  the  surrogate. 
(Code  of  Civ.  Pro.,  §  2481.)         Id, 

6.  E  seems  also  the  fact  that  one  of 
the  executors  is  the  fraudulent 
grantee  furnishes  no  obstacle  to 
such  relief.  If  such  grantee  refuses 
to  restore  the  land  to  the  estate,  he 
may  be  removed  from  his  office  and 
the  remaining  executors  may  pro- 
ceed, or  the  others  may  commence 
the  action  making  him  defendant. 

Id. 

7.  On  appeal  to  the  Qeneral  Term 
from  an  order  of  Special  Term  dis- 
missing a  writ  of  habeas  carpus,  re- 
quiring defendant  to  produce  F., 
an  infant,  the  order  was  reversed 
and  proceedings  remitted  to  the 
Special  Terra  for  a  new  hearing. 
On  such  hearing  an  order  was  made 
remanding  F.  to  the  custody  of  the 
relators.  A  motion  was  thereupon 
made  to  set  aside  such  order  on  the 
ground  that  the  Special  Term  had 
no  jurisdiction  to  make  it,  which 
motion  was  denied.  Held,  that  the 
order  thereon  was  not  r«*viewable 
here;  that  conceding  the  order 
sought  to  be  set  aside  was  without 
jurisdiction,  it  was  within  the  dis- 


cretion of  the  court  either  to  net  it 
aside,  or  to  leave  the  defendant  to 
set  up  the  invalidity  of  the  order 
when  an  attempt  should  be  made 
to  enforce  it.  People,  ex  reL  w. 
Broum.  684 

See  ELEcnoH  of  Rbmedies. 


RULES. 

Defendant,  the  snccessful  party  in 
an  action  tried  by  the  court,  served 
copies  of  order  dismissing  com- 
plaint and  of  the  judgment,  bat 
did  not  serve  a  copy  of  thedeeision 
of  the  court,  which  consisted  of 
findings  of  fact  and  conclusions  of 
law.  Plaintiff  appealed  within 
thirty  days  after  such  judgment. 
Htld,  that  an  order  dismissing  the 
appeal  because  of  failure  to  make 
and  serve  a  case  was  error;  that  as 
exceptions  could  be  taken  and  case 
made  at  any  time  within  ten  days 
after  service  of  copy  of  decisioD, 
and  written  notice  of  entry  of 
judgment  thereon  (§  994,  rule  32  of 
Sup.  Ct.),  and  a  copy  of  the  decis- 
ion had  not  been  served,  his  time 
for  filing  exceptions  and  making  a 
case  had  not  expired,  and  the  Gen- 
eral Term  had  no  authority  to  dis- 
miss the  appeal.  JSehwarz  ▼.  We- 
ber. 658 


SALES. 

While  the  payment  by  the  purchaser 
of  a  fair  consideration  upon  a  sale 
of  property  is  not  conclusive,  as 
against  the  creditors  of  the  vendor, 
upon  the  question  of  good  faith,  it 
affords  strong  evidence  thereof, 
and  requires  clear  proof  of  a  fraud- 
ulent intent  to  overcome  the  pre- 
sumption of  honest  mcitives  aris- 
ing therefrom.    NugeiU  v.  Jdc^. 

125 

•  See  Judicial  Sales. 

Vendor  and  Pubchasbb 


SEA. 

1.  It  seems  by  the  common  law,  oys- 
ters planted  in  a  bed  clearly 
marked    out    and   defined  In  the 
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tide-waters  of  a  bay  or  arm  of  the 
sea,  which  is  a  common  fishery  to 
all  the  inhabitants  of  the  State, 
where  there  are  no  oysters  grow- 
ing spontaneoasly  at  tlie  time,  are 
the  property  of  the  person  who 
planted  them,  and  the  taking  or 
destruction  of  them  by  another  is 
a  trespass  for  which  an  action  lies. 
Post  V.  Kreischer,  110 

.  The  right  to  plant  oysters  in  the 
tide- waters  of  bays  and  arms  of 
the  sea  upon  lands  of  the  State  ad- 
jacent to  the  county  of  Richmond 
is  recognized  by  the  statutes  pro- 
hibiting any  person  from  Interfer- 
ing  with  oysters  so  planted,  with- 
out the  consent  of  the  owner. 
(Chaps.  404,  753,   Laws  of  1866.) 

Id. 


SHERIFFS. 

1.  A  sheriff  to  whom  an  execution 
has  been  delivered  for  collection  is 
entitled  to  sixty  full  days  within 
which  to  perform  the  duties  en- 
joined upon  him,  and  any  stay 
whicli  restrains  him  from  enforc- 
ing the  execution  suspends,  while 
it  lasts,  the  running  of  the  time  in 
which  he  is  required  to  return  the 
writ.  Anaonia  B.  <&  G.  Go.  v.  Gon- 
ner.  502 

2.  Accordingly  held,  that  an  order 
made  by  a  court  of  competent  ju- 
risdiction, staying  a  sheriff,  having 
an  execution  in  his  hands,  from 
any  interference  under  the  writ 
with  the  property  of  the  judgment 
debtor,  suspended  during  its  con- 

-  tinuance  the  running  of  the  statu- 
tory term  of  sixty  days.  Id. 


SPECIFIC  PERFORMANCE. 

1.  The  promoters  of  a  corporation 
do  not  represent  it  in  any  relation 
of  agency,  and  have  no  authority 
to  enter  into  preliminary  contracts 
binding  the  corporation  when  it 
shall  come  into  existence,  and  if 
its  sanction  to  such  a  contract  is 
obtained  by  the  act  or  co-operation 
of  a  director  who  has  a  private  in- 
terest, it  may  resist  an  action  for 
specific  performance,  at  least  in  a 


case  where  it  has  not  accepted  the 
consideration  or  taken  the  benefit 
of  the  contract.  Mumon  v.  Syr., 
G.  ik  G.  B.  R,  Go.  58 

2.  Plaintiffs  were  the  owners  of 
nearly  the  whole  of  an  issue  of 
mortgage  bonds  made  by  the  S.  B. 
&  C.  K.  R.  Co.  Said  corporation 
having  become  insolvent  and  hav- 
ing abandoned  the  enterprise  of 
constructing  its  road,  plaintiffs  en- 
tered into  a  contract  with  defend- 
ant Magee,  which  recited  that  Ma- 
gee  represented  persons  and  inter- 
ests proposing  to  organize  another 
railroad  company.  By  the  contract, 
plaintiffs  agreed  to  foreclose  the 
mortgage  securing  the  bonds,  to 
purchase  the  property  covered  by 
the  mortgage  on  foreclosure  sale, 
and  to  convey  the  same  to  Magee, 
or  to  the  company  proposed  to  be 
organized.  Magee  agreed  to  deliver 
to  plaintiffs,  in  payment  for  the 
property  so  conveyed,  first  mort- 
gage bonds  of  the  new  company  to 
an  amount  specified.  A  new  com- 
pany was  organized,  which  con- 
templated building  a  road  on  sul> 
stantially  the  same  line  as  that  of 
the  old  company,  of  which  new 
company  plaintiff  Munson  was 
president  and  a  director.  Its  board 
of  directors  passed  a  resolution  as- 
suming the  obligations  of  Magee, 
and  subsequently  a  new  contract 
was  made  between  it  and  plain- 
tifis.  which  substituted  the  com- 
pany in  place  of  Magee  in  the  con- 
tract. Munson,  as  a  director,  par- 
ticipated in  the  meeting  of  the 
board  at  which  tlie  resolution  was 
passed  and,  as  its  president,  exe- 
cuted the  new  contract.  The  new 
company  subsequently  located  an 
entirely  new  line  upon  which  to 
build  its  road.  Plaintiffs  foreclosed 
the  mortgage  and  purchased  the 
property,  which  consisted  of  rights 
of  way  and  a  road-bed,  partially 
graded  over  a  portion  of  the  route 
of  the  old  company.  Heldy  that  an 
action  to  compel  a  specific  perform- 
ance of  its  contract  by  the  new 
company  was  not  maintainable ; 
that  the  right  of  the  company  to 
repudiate  the  contract  was  not 
affected  by  the  fact  that  Munson's 
associates,  the  other  plaintiffs,  were 
not  themselves  disabled  from  con- 
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tractiog  for  it,  or  that  Manson  was 
but  one  of  ten  directors  who  voted 
in  favor  of  the  contract ;  also  ?ield^ 
that  the  case  was  not  within  the 
terms  or  the  spirit  and  intent  of 
the  act  of  1873  (Chap.  710,  Laws 
of  1873),  which  authorizes  the  pur- 
chaser, on  foreclosure  of  the  prop- 
erty of  a  railroad  corporation,  to 
form  a  new  corporation  to  operate 
the  road.  Id. 

8.  Where  executors,  empowered  by 
the  terms  of  the  will  to  sell  their 
testator's  real  estate,  enter  into  an 
executory  contract  for  such  sale, 
performance  of  such  contract  may 
oe  enforced  in  equity  at  the  suit  of 
the  purchaser.    Bosttoiek  v.  Beacli. 

414 

4.  Where  the  widow  was  also  execu- 
trix, and  as  such  one  of  the  parties 
to  the  contract  of  sale,  and  was 
made  a  party  defendant  to  an  ac- 
tion for  specific  performance,  both 
in  her  representativ^e  and  indi- 
vidual capacity,  held,  that  by  join- 
ing in  the  contract  of  sale,  without 
any    reservation    therein    of    her 

.  dower  right,  she  consented,  so  far 
as  her  individual  rights  were  con- 
cerned, to  make  a  good  title  and  to 
look  to  the  purchase-money,  as  a 
substitute  for  the  land,  for  her 
dower  right  therein.  Id. 

5.  Where  a  purchaser  is  ready  and 
willing  to  perform  a  contract  for 
the  purchase  of  real  estate,  and 
the  delay  is  on  the  part  of  the  ven- 
dor, the  former  is  entitled  to  the 
rents  and  profits  from  the  time 
when,  according  to  .the  terms  of 
the  contract,  possession  should 
have  been  delivered  ;  or  if  the 
vendor  has  remained  in  possession 
he  is  chargeable  with  the  value  of 
the  use  and  occupation  from  the 
same  period,  and  the  purchaser  is 
chargeable  with  interest  on  so 
much  of  the  purchase-money  as 
has  remained  in  his  hands  unap- 
propriated. Id. 

6.  Where,  however,  the  purchase- 
money  has  been  appropriated  and 
notice  thereof  given  to  the  vendor, 
and  the  purchaser  has  received  no 
interest  thereon,  he  is  not  liable  to 
pay  interest  to  the  vendor.         Id. 


7.  Where  it  appeared  that  the  pur- 
chaser paid  a  portion  of  the  pur- 
chase-money at  the  time  of  making 
the  contract,  and  on  the  day  ap- 
pointed for  its  performance  ten- 
dered the  residue,  and,  on  its  being 
refused,  deposited  the  same  in 
bank  on  notice  to  the  vendors,  sub- 
ject to  their  order,  to  be  delivered 
to  them  on  execution  and  delivery 
of  the  deed,  held,  that  the  apprc»- 
priation  of  the  pnrchase-money 
was  complete  and  sufficient  to  dis- 
charge the  purchaser  from  liability 
to  pay  interest.  Id. 

8.  Plain tifiB,  as  executors,  having, 
by  the  will  of  their  testator,  a  power 
of  sale  of  the  real  estate,  on  Decem- 
ber 27,  1881,  signed  a  paper  ac- 
knowledging receipt  from  defend- 
ant of  $500,  to  apply  on  purchase  of 
a  farm,  which  they  stated  had  beea 
*  *  bargained  to  be  sold  '*  to  him  for 
$11,000  ''on  1st  day  of  March, 
1882,  on  payment  of  the  balance/' 
In  an  action  for  specific  perform- 
ance, heldy  that  this  constituted  a 
valid  contract  of  sale.  Id. 

9.  Defendant  E.,  widow  of  the  tes- 
tator, had  a  dower  right  in  the  land 
and  there  was  a  mortgage  upon  it 
for  $900.  The  balance  of  the  pur- 
chase-money  was  tendered  bat  re- 
fused, and  was  then  deposited  in 
bank,  with  notice  to  defendants 
and  subject  to  their  order,  on  their 
executing  an  ordinary  executor^s 
deed.  The  widow  remained  in  poa- 
sesRion  of  the  land.  Held,  that 
judgment  should  provide  for  a  pay- 
ment of  the  mortgfage  out  of  the 
purchase-money,  for  an  ascertain- 
ment of  the  value  of  the  widow's 
dower  right  as  of  March  1,  1883, 
and  a  direction  that  she  release  her 
dqwer  right ;  also,  entitling  plain- 
tiff to  the  whole  rental  value  of  the 
premises  from  the  time  specified, 
to  be  paid  out  of  the  gross  sum  as- 
certained as  the  value  of  the  dower 
right  of  the  widow.  Id. 

10.  In  1835,  E.,  plaintiff's  testator, 
sold  certain  lots  in  New  York  city 
to  D.,  taking  a  mortgage  thereon  to 
secure  part  of  the  purchase-money. 
In  1840,  D.  executed  an  assignment 
of  his  property,  including  the  lots, 
for  the  benefit  of  creditors,  which 
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provided  that  when  the  trust  was 
f  ally  executed  the  sarplus,  if  any, 
should  be  returned  to  the  assignor ; 
the  assignment  was  recorded.  Soon 
thereafter  K.  commenced  an  action 
to  foreclose  the  mortgage,  making 
D.  a  party  defendant,  but  not  his 
assignee.  K.  biu  off  the  property 
and  received  a  master's  deed,  which 
was  recorded  in  1841.  The  lots 
were  vacant  and  so  remained  until 
1867,  wheA  plaintiffs,  as  executors 
of  and  having  authority  under  the 
will  of  K.,  leased  the  lots,  the  les- 
see paying  as  rent  the  taxes  thereon ; 
he  took  possession  and  inclosed  the 
lots,  and  he  and  his  successors  in 
business  have  occupied  them  since. 
In  1875  defendant  contracted  to 
purchase  the  lots,  but  refused  to 
complete  the  purchase,  claiming 
there  was  a  defect  of  title  by  reason 
of  the  omission  to  make  the  as- 
signee D.  a  party  to  the  foreclosure 
suit.  In  an  action  to  compel  spe- 
cific performance  it  appeared  that 
the  assignee  lived  twenty-five  years 
after  the  assignment,  and  D.  thirty 
years ;  that  no  successor  of  the 
assignee  in  the  trust  was  ever  ap- 
pointed,  and  it  did  not  appear  that 
ne  ever  claimed  title  to  the  lots,  or 
that  any  creditor  of  D.  or  other  per- 
son ever  made  claim  under  the  as- 
signment, or  attempted  to  enforce 
the  trust.  Held,  the  circumstances 
created  a  legal  presumption  that 
the  purposes  for  which .  the  trust 
was  created,  and  consequently  the 
estate  of  the  trustee,  had  ceased 
and  the  title  had.  reverted  to  K.  or 
those  claiming  under  him,  and 
that,  therefore,  independently  of 
the  act  of  1875  (Chap.  545,  Laws  of 
1875)  the  assignment  was  no  sub- 
stantial objection  to  the  title.  Kip 
V.  Jlirsh,  565 


STATE. 

1.  A  claim  was  presented  to  the 
board  of  claims  for  alleged  balan- 
ces due  certain  contractors  on  three 
contracts  with  the  State.  The 
board  found  balances  due  on  two 
of  the  contracts,  but  that  the  con- 
tractors had  been  overpaid  on  the 
third  contract,  and  decided  that  so 
much  of  the  overpayment  as  was 


necessary  should  be  applied  to  ex- 
tinguish the  amounts  dae  on  the 
other  contracts.  Held  no  error* 
also  that  the  fact  that  an  action  on 
the  part  of  the  State  would  be 
barred  by  the  statute  of  limitations 
did  not  prevent  such  application; 
that  as  the  claimants  had  moneys 
overpaid  in  their  hands  the  appli- 
cation thereof  in  payjient  of  the 
other  obligations  would  be  pre- 
sumed to  have  been  made  when 
they  accrued.    Belden  v.  S(ate,     1 

2.  An  action  had  previously  been 
brought  by  the  State  to  recover 
back  the  whole  sum  paid  under 
the  contract  upon  which  the  over- 
payments were  made,  on  the 
ground  that  it  had  been  obtained 
by  fraud.  The  defendants  therein 
answered,  setting  upj  among  other 
things,  a  balance  due  them  on  the 
contract.  The  State  succeeded  on 
the  trial,  but  the  judgment  was  re- 
versed by  the  General  Term,  and 
on  appeal  to  this  court  from  the 
order  of  reversal  judgment  abso- 
lute was  rendered  against  the  State. 
{^People  V.  Deiiisan,  80  N.  Y.  656.) 
Held,  that  this  judgment  was  not 
conclusive  against  the  State  as  to 
payments  in  excess  of  the  sum 
rightfully  due  under  the  contract, 
as  the  question  was  neither  liti- 
gated nor  decided  in  that  action.  Id. 

8.  Contracts  made  under  and  in  pur- 
suance of  the  act  of  1870  (Chap. 
878.  Laws  of  1870)  organizing  "the 
Buffalo  State  Asylum  for  the  In- 
sane "  for  furnishing  materials  for 
the  construction  of  buildings,  were 
not  abrogated  by  the  provisions  in 
the  appropriation  bills  of  1874  and 
1875  (Chap.  823,  Laws  of  1874,  and 
chap.  264,  Laws  of  1875)  in  refer- 
ence to  that  institution.  McMcuter 
V.  State,  547 

4.  Accordingly  held,  where  a  claim 
aghinst  the  State  for  damages  for 
breach  of  contracts  for  furnishiug 
building  materials  was  presented 
more  than  six  years  after  the  pass- 
age of  the  act  of  1875,  but  within 
six  years  after  breach  of  the  con- 
tracts on  the  part  of  the  officials 
having  charge  of  the  work,  that 
the  claim  was  not  barred  by  the 
statute  of  limitations.  Id^ 
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STATE  COMPTROLLER. 
See  Comptroller. 

STATUTES. 

1.  The  8tatatoi7  sanctiou  wliich  will 
justify  an  injury  by  a  railroad  cor- 
poration to  private  property  with- 
out making  compensation  therefor, 
and  without  consent  of  the  owner, 
must  be  express  or  given  by  clear 
and  unquestionable  implication 
from  the  powers  expressly  con- 
ferred, so  that  it  can  fairly  be  said 
^liat  the  legislature  contemplated 
the  doing  of  the  very  act  which  oc- 
casioned the  injury;  it  may  not  be 
presumed  from  a  general  grant  of 
authority.  Cogswell  v.  N.  T,,  N. 
ff.  dt  H.  R.  R.  Co.  10 

2.  Where  the  terms  of  a  statute  giv- 
ing authority  to  such  a  corporation 
are  not  imperative  but  permissive, 
this  does  not  confer  license  to  com- 
mit nuisance,  although  what  is 
contemplated  by  the  statute  cannot 
be  done  without.  i3. 

3.  It  is  the  duty  of  courts  in  constru- 
ing statutes  to  avoid,  if  possible,  a 
construction  which  leads  to  ab- 
surdity or  manifest  injustice. 
People  V.  Jaehne.  182 

4.  A  legislative  ratification  of  what 
was  previously  unlawful  must  be 
found  in  plain  language  ;  it  cannot 
be  established  by  uncertain  impli- 
cations and  doubtful  inferencen. 
Cox  V.  Mayor,  etc,  619 

Chap.  143,  Law9  of  1848. 

See  CogsweU  v.  JVT.  F.,  N.  H.  db  H. 

R.  R.  Co.,  10. 

Chap.  710,  Laws  of  1S7S. 

Chap.  140,  Laws  of  1850. 

See  Munson  v.  A,  O.,  &  o.  R,  R. 

Co.,  69. 

Chap.  363,  Laws  of  1882. 

See  People  v.  R.,  W,  db  0,  R.  22. 

Co,,  95. 

Chap.  404,  Lavjs  of  186G. 

Chap.  753,  Laws  of  1866. 

—  Chap.  346,  Lam  of  1881. 
See  Port  v!  Kreischer,  110. 

Chap,  314,  Laws  of  1858. 

2R.  *9.-136,  S5  6. 

See  Reynolds  v.  Bllis,  115. 


Chap.    53.  Laws  of  1879. 

Chap,  628.  Laws  of  1857. 

Chap.  820,  Laws  of  1873. 

Chap,  109,  Lam  of  IS7S. 

See  Board  of  Com'rs  v.  Burtis,  Ida 

1  R.  S.  521.  §§  103  et  seq, 

Chap.  246,  Xaif«  <?/ 1878. 

See  RozeU  v.  Andrews,  160. 

CJiap.  229,  Lam  of  1883. 

See  Hewlett  v.  Mmer,  156. 

Chap.  410,  Lam  of  1882. 

See  People  v.  Jaehne,  182. 

CJiap.  40,  Laws  o/184a 

See  Oadsden  v.  Woodward,  242. 

Chap,  376,  Lam  of  1S85. 

See  M.   T.  Co.  v.  T.  V.  d  C,  R,  R. 
Co.,  245. 

Chap,  140,  Lam  oflSSO. 

See  In  re  S,  L  R.  T.  Co.,  251. 

Chap.  335,  Lam  of  1873. 

Cfiap.  580,  Lam  (/1872. 

See  In  re  Johnson,  260. 

2R.  /S.  146,  §46. 

See  In  re  Ensign,  284. 

Chap.  314,  Lam  of  1858. 

See  Lichtenberg  y.Herdtf elder,  302. 

Chap.  338,  Lam  of  1858. 

See  Sehaltze  v.  Mayor,  etc.,  307. 

1  R.  S.  728.  §§51,  63. 

See  Schultze  v.  Mayor,  etc.,  307. 

Chap.  868,  Laws  of  ISTS. 

See  People,  ex  rel.  v.  Com'rs,  370. 

Chap.  418,  Laws  of  1886. 

See  Ilutkoff  v.  Dcmorest,  877. 

Chfip.  183,  Lam  o/1885. 

Chap.  458,  Lam  of  1885. 

See  People  v.  Aren^rg,  388. 

Chap.  40,  Lam  of  1848. 

2  R.  S.  448,  §  1. 

See  BrackeU  v.  Oriswold,  425. 

1  R.  S.  726.  §  40. 

See  Delafleld  v.  Shipman,  463. 

C/iop.  508.  Laws  of  1860. 

Chap.  876.  ZiatM  o/  1869. 

Chap.  383,  XatM  o/ 1870. 

See  Cox  v.  Mayor,  etc.,  519. 

C7Aap.  838.  Laws  of  1858. 

C/wp.  312,  XaiM  0/1874. 

(7/i«p.  335,  Laws  of  1873. 

^  «7«B  V.  Mayor,  etc.,  536. 

Chap.  28,  LaiM  o/ 1882. 

Chap.  245.  Xaw«  <2f  1846. 

Chap.  334,  Zaw»  ^  1845. 

See  People,  ex  rel.  v.  Board  of  Su- 
pervisors, 541. 

Cfiap.  878,  ZaiM  <?f  1870. 

Chap.  323,  XaiM  qf  1874. 

Cliap.  264,  Zatii*  of  1875. 

iS^6  McMaeter  v.  ^to^.  547. 

C7Mp.545,  Z^tM  0/1875. 

See  Kip  v.  ^ir«A.  565. 
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Chap.  248.  Laws  of  1879. 

See  Anderson  v.  Goldsmidty  817. 

G/iap.  410,  Latos  of  1882. 

See  Wpekoffv,  Scofield,  680. 

Chap.  245,  Laws  of  1880. 

^S<M  LarJans  v.  Maxon  {Mem.),  6^ 

Ifi. /fif.  766,  §§20,21. 

iSl86  Schwartz  v.  Soutter  {Mem.\  6 

6^€  Constitutional  Law. 
Statute  of  Frauds. 
Limitation  of  Actions. 


STATUTE  OF  FRAUDS. 

1.  A  lease  of  a  store  to  a  retail  mer- 
cliant  contained  a  clanse  declaring 
that  the  lessor  should  have  a  lien, 
as  security  for  the  rent,  upon  the 
goods  and  other  personal  property 
brought  upon  the  demised  premises 
belonging  to  the  lessee,  and  pro- 
viding for  the  enforcement  of  the 
lien  by  sale.  The  clause  concluded 
thus:  "Such  lien,  however,  shall 
not  be  enforced  against  any  prop- 
erty which,  being  a  part  of  the 
stock  in  trade,  shall  have  been  sold 
in  the  reguiar  course  of  business." 
It  was  agreed  between  the  parties 
that  the  lessee  should  remain  in 
possession  of  the  stocic  of  goods 
and  sell  the  same,  using  the  pro- 
ceeds, and  this  he  did  with  the 
knowledge  of  the  lessor.  Subse- 
quently the  lessee  made  a  general 
assignment  for  the  benefit  of  cred- 
itors. The  assignee,'  without 
knowledge  of  the  clause  in  the 
lease,  sold  the  stock  of  goods.  In 
an  action  by  the  lessor  to  subject 
the  proceeds  to  the  payment  of  the 
rent,  lidd,  that  the  provision,  while 
valid  as  between  the  parties,  was 
in  fraud  of  the  rights  of  the  cred- 
itors of  the  lessee,  and,  therefore, 
the  assignee  had  authority  to  treat 
it  as  void  (Laws of  1858,  chap.  814); 
that  it  WHS  immaterial  when  the 
debt  preferred  by  the  assignment 
was  created,  whether  before  or 
after  the  execution  of  the  lease;  it 
was  sufficient  that  the  relation  of 
debtor  and  creditor  existed  at  some 
time  while  the  goods  remained  in 
the  possession  of  the  debtor  (2  R. 
S.  136,  §  6);  and  that  therefore,  the 
action  was  not  maintainable.  Rey- 
nolds V.  mis.  115 


2.  Plaintiffs,  as  executors,  having,  by 
tlie  will  of  their  testator,  a  power 
of  sale  of  the  real  estate,  on  De- 
cember 27,  1881,  signed  a  paper  ac- 
knowledging receipt  from  defend- 
ant of  $500.  to  apply  on  purchaAe  of 
a  farm ,  which  they  stated  had  been 
*'  bargained  to  be  sold  "  to  liim  for 
111,000  ''on  1st  day  of  March, 
1882,  on  payment  of  the  balance.'* 
In  an  action  for  specific  perform- 
ance, held,  that  this  constituted  a 
valid  contract  of  sale.  Bosttoiek  v. 
Beaeh.  414 


STATUTE  OF  LIMITATIONS. 
See  Limitation  op  Actions. 

STAY  OF  PROCEEDINGS. 

1.  A  sheriff  to  whom  an  execution 
has  been  delivered  for  collection  is 
entitled  to  sixty  full  days  within 
which  to  perform  the  duties  en- 
joined upon  him,  and  any  stay 
which  restrains  him  from  enforc- 
ing the  execution  suspends,  while 
it  lasts,  the  running  of  the  time  in 
which  he  is  requir^  to  return  the 
writ.  Ansonia  B.  <fe  C.  Co.  v. 
C<mner.  502 

2.  Accordingly  held,  that  an  order 
made  by  a  court  of  competent  ju- 
risdiction,  staying  a  sheriff,  having 
an  execution  in  his  hands,  ^from 
any  interference  under  the '  writ 
with  the  property  of  the  judgment 
debtor,  suspended  during  its  con- 
tinuance the  running  of  the  statu- 
tory term  of  sixty  days.  Id. 

\ 

STIPULATION. 

A  stipulation  by  counsel  in  a  criminal 
trial  that  a  general  exception  to  a 
charge  shall  give  the  defendant 
the  benefit  of  a  particular  excep- 
tion is  unavailable.  People  v. 
Buddensieck.  487 


SUPERVISORS  (BOARD  OF). 

1.  The  act  of  1882  (Chap.  28,  Lawe 
of  1882),  making  the  town  of  Oewe- 
gatchie,  St.  Lawrence  county,  a 
separate  and  distinct  poor  district, 
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did  not  operate  as  a  repeal  of  the 
privilege  extended  to  the  super- 
visors of  the*  county  by  the  act  of 
1846  (Chap.  245,  Laws  of  1846)  to 
adopt  the  *'  Livingston  County 
Act"  (Chap.  834,  Laws  of  1845). 
The  said  act  of  1882  refers  simply 
to  tlie  rights  and  liabilities  of  the 
several  towns  of  the  county,  in  re- 
spect to  town  poor,  leaving  those 
rights  and  liabilities,  so  far  as  con- 
cerned  the  county  poor,  as  they  be- 
fore existed,  subject  to  the  general 
powers  conferred  upon  the  board 
of  supervisors  to  regulate  the  sub- 
ject. People,  ex  m.  v.  Bup're  St. 
L.  Co.  641 

i.  Where,  therefore,  the  board  6f 
supervisors  of  said  county,  by 
resolution,  adopted  the  *'  Living- 
ston 0)unty  Act,"  in  proceedings  by 
mandamys  to  compel  the  said  board 
to  audit  an  account  presented  by 
the  superintendents  of  the  poor  of 
the  town  of  Oswegatchie  for 
moneys  expended  for  out-door  re- 
lief in  the  temporary  support  of 
county  paupers,  held,  that  the  board 
of  supervisors  had  the  right  to  adopt 
such  resolution,  and  thereby  it 
simply  added  to  the  responsibili- 
ties of  the  several  towns  by  im- 
posing upon  tbem  respectively  the 
duty  of  extending  necessary  tem- 
porary relief  to  such  county  pau- 
pers as  might  be  within  their 
several  jurisdictions,  and  thereby 
the  town  was  deprived  of  its  right 
of  reimbursement  from  the  county 
for  such  expenses.  Id. 


SURROGATE'S  COURT. 

1.  An  appeal  to  this  court  from  a 
judgment  of  the  General  Term, 
affirming  a  decree  of  the  surrogate 
admitting  a  will  to  probate,  does 
not  bring  up  for  review  a  question 
of  fact  depending  upon  conflicting 
evidence;  it  is  for  it  only  to  de- 
termine whether  there  is  any  evi- 
dence upon  which  the  decision  be- 
low might  fairly  and  reasonably 
stand.    Hewlett  v.  Mmer.  156 

2.  The  power  of  the  court  in  this 
respect  was  not  enlarged  by  the 
amendment  of  1888  (Laws  of  1883, 
chap.  229),  to.  the  provision  of  the 


Code  of  Civil  Procedure  (sobd.  1, 
^  3347),  limiting  the  effect  of  cer- 
tain chapters  of  the  Code,  inclad- 
ing  that  in  reference  to  snrn^atefl 
(Chap.  18),  to  actions  or  special  pro- 
ceedings commenced  on  or  after 
September  1.  1880.  The  amend- 
ment only  regulates  snch  appeali 
as  by  existing  laws  were  permitted. 

Id. 

8.  By  the  Code  (§2545),  the  practice 
npon  a  trial  by  a  Surrogate's  Court 
of  a  question  of  fact,  and  the  prepa- 
ration  of  papers  on  which  an  ap- 
peal  shall  be  heard,  are  assimilated 
to  the  proceedings  on  and  after 
trial  of  an  action  by  the  court,  and 
for  this  purpose  the  surrogate's 
decree  is  regarded  as  a  judgment 
in  an  action.  Id. 

4.  The  provisions  of  the  Code  in 
reference  to  this  subject  are  appli- 
cable to  the  Court  of  Appeals  as 
well  as  to  the  Supreme  Court,  and 
these  provisions  defining  and  limit- 
ing the  questions  which  may  be 
brought  up  for  review  by  the  for- 
mer court  (§§  1337. 1338),  are  appli- 
cable to  an  appeal  from  the  deter- 
mination  of  the  General  Term,  on 
appeal  to  it  from  a  surrogate's  de- 
cree,  npon  the  trial  by  him  of  an 
issue  of  fact.  Id, 

5.  M  seems  that  in  proceedings  un- 
der the  Ck)de  of  Civil  Procedure 
(§  2555),  to  punish  an  executor  for 
contempt  in  neglecting  to  obey  a 
surrogate's  decree  directing  the 
payment  of  moneys  in  his  hands 
as  executor,  the  investigation  may 
properly  be  limited  to  the  questions 
as  to  the  service  of  the  decree  and 
the  nefflect  constituting  its  viola- 
tion.    in  re  Snyder,  178 

6.  Where  in  such  proceedings  the 
neglect  charged  was  not  denied  by 
the  executor,  but  he  presented  his 
own  affidavits,  admitting  a  conver- 
sion by  him  of  the  funds  of  the 
estate  in  his  hands  to  his  own  pri- 
vate business,  the  transfer  of  his 
business  and  stock  in  trade  and 
real  estate  to  his  wife  in  payment 
of  an  antecedent  debt  followed  by 
no  apparent  change  in  possession 
or  management,  and  averring  in 
consequence  of  such  transfer,  in* 
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solvency  and  inability  to  comply 
with  the  decree.  Held,  that  the 
surrogate  was  not  necessarily  con- 
eluded  by  these  averments;  also 
that^  granting  the  order  punishing 
for  the  alleged  contempt  rested  in 
discretion,  as  it  did  not  appear  the 
discretion  had  been  unfairly  exer- 
cised, it  was  not  reviewable  here. 

Id. 

7.  To  aathorize  the  General  Term,  on 
appeal  from  a  decision  of  a  surro- 
gate upon  trial  of  issues  of  fact,  to 
review  the  findings,  either  of  fact 
or  law,  the  case  must  show  that 
proper  exceptions  were  taken  as 
prescribed  by  the  Code  of  Civil 
Procedure  (§  2545).  The  appeal 
brings  up  for  review  only  questioos 
thus  raised  by  exceptions.  Ange- 
vine  V.  Jackson,  470 

8.  A  general  exception  to  the  surro- 
gate's decree  to  each  and  every  part 
thereof  is  insufficient.  Id, 

An  executor  presenting  a  mU 

for  probfzte,  not  excluded  from  testify- 
ing to  personal  transactions  with  de- 
ceased testator  by  section  829  of  Code 
of  Civil  Procedure. 

See  In  re  Wilson.  874 


SURVIVAL    OP    CAUfiiE    OP   AC- 
TION. 

See  Abatbicent  and  Reyiyal. 


TAXATION. 

See  AS8B88MEWT  AND  TAXATION. 

TITLE. 

In  1835  K.,  plaintifTs  testator,  sold 
certain  lots  in  New  York  city  to 
D.,  taking  a  mortgage  thereon  to 
secure  part  of  the  purchase-money. 
In  1840  D.  executed  an  assignment 
of  his  property,  including  the  lots, 
for  the  benefit  of  creditors,  which 
provided  that  when  the  trust  was 
fully  executed  the  surplus,  if  any, 
should  be  returned  to  the  assignor; 
the  assignment  was  recorded. 
Soon  thereafter  E.  commenced  an 
action  to  foreclose  the  mortgage, 
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making  D.  a  party  defendant,  but 
not  his  assignee.  K.  bid  off  the 
property  and  received  a  master's 
deed,  which  was  recorded  in  1841. 
The  lots  were  vacant  and  so  re- 
mained until  lb67,  when  plaintiffs, 
as  executors  of  and  having  author- 
ity under  the  will  of  K.,  leased 
the  lots,  the  lessee  paying  as  rent 
the  taxes  thereon;  he  took  posses- 
sion and  inclosed  the  lots,  and  he 
and  his  successors  in  business  have 
occupied  them  since.  In  1875  de- 
fendant contracted  to  purchase  the 
lots,  but  refused  to  complete  the 
purchase,  claiming  there  was  a 
defect  of  title  by  reason  of  the 
omission  to  make  the  assignee  of  D. 
a  party  to  the  foreclosure  suit.  In 
an  action  to  compel  specific  per- 
formance it  appeared  that  the  as- 
signee lived  twenty-five  years 
after  the  assignment,  and  D.  thirty 
years;  that  no  successor  of  the  as- 
signee in  the  trust  was  ever  ap- 
pointed, and  it  did  not  appear  that 
he  ever  claimed  title  to  the  lots,  or 
that  any  creditor  of  D.  or  other 
person  ever  made  claim  under  the 
assignment,  or  attempted  to  en- 
force the  trust.  Held,  the  circum- 
stances created  a  legal  presump- 
tion that  the  purposes  for  which 
the  trust  was  created,  and  conse- 
quently the  estate  of  the  trustee, 
had  ceased  and  the  title  had  re- 
verted to  E.  or  those  claiming 
under  him;  and  that,  therefore, 
independently  of  the  act  of  1875 
(Chap.  545,  Laws  of  1875)  the  assign- 
ment was  no  substantial  objection 
to  the  title.    Eip  v.  Eirsh,        565 


TOWNS. 

1.  Assuming  that  where  a  town  was 
bonded  to  aid  in  the  construction 
of  a  railroad,  on  condition  that  a 
permanent  depot  should  be  erected 
and  maintained  at  a  specified  place 
in  the  town,  this  creates  a  contract 
between  the  railroad  corporation 
and  the  town  ;  the  contract  may  \ 
not  be  enforced  by  a  writ  of  man- 
damus, issued  on  behalf  of  the  peo- 
ple at  the  instance  of  the  attorney- 
general.  The  contract  right  and 
obligation  are  not  in  any  proper 
sense  a  public  matter  in  which  the 
people  of  the  State  in  their  sover- 
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eign  capacity  are  interested.     Peo- 
pU  V.  B.,  W,  db  0.  E,  B.  Co,        95 

1.  B  seems  bucU  a  contract  must  be 
enforced  by  some  proceeding  on  be- 
lialf  of  tlie  town.  Id. 


TRESPASS. 

1.  Wbere,  in  an  action  of  trespass 
for  the  unlawful  taking  and  con- 
version of  personal  property,  it  ap- 
pears that,  at  the  time  of  the  taking 
complained  of,  plaintiff  was  in  act- 
ual possession  thereof,  it  is  no 
defense  to  show  title  in  a  third  per- 
son, defendant  must  connect  him- 
self in  some  way  with  the  owner. 
WheeUr  v.  Lawson.  40 

2.  In  such  an  action  it  appeared  that 
S.,  the  former  owner  of  the  prop- 
erty, executed  a  chattel  mortgage 
thereon  to  plaintiff's  assignor.  S. 
subsequently  made  a  general  as- 
signment for  the  beneiit  of  cred- 
itors. The  assignee  with  the  con- 
sent of  S.  surrendered  the  property 
to  the  mortgagee,  from  whose  pos- 
session it  was  forcibly  taken  by 
defendant,  who,  as  sheriff,  had  in 
his  hands  an  execution  against  S., 
issued  upon  a  judgment  rendered 
after  the  property  came  into  the 
plaintiff's  possession.  Held,  that 
the  ill  validity  of  the  chattel  mort- 
gage did  not  justify  the  taking,  as 
in  such  case  the  title  was  in  the  as- 
signee of  S.,  and  proof  of  possession 
in  plaintiff  was  sufficient  to  sustain 
the  action.  Id. 


TRIAL. 

1.  Plaintiffs'  steam  ferry-boat  was 
carried  by  floating  ice  down 
against  defendant's  bridge  and  be- 
came entangled  therein;  in  the  at- 
tempt  by  defendant  to  extricate 
the  boat,  a  span  of  the  bridge  was 
pulled  down  upon  it,  causing 
serious  injuries  thereto.  In  an  ac- 
tion to  recover  damages,  the  court 
declined  to  charge  in  express 
terms  that  the  defendant  was  not 
liable  unless  there  was  gross  negll- 

fence  on  its  part.     The  charge, 
owever,  was,  in  substance,  that 
in  the  removal  of  the  boat,  de- 


fendant was  not  bound  to  use  the 
highest  skill,  or  to  have  ekillcad 
workmen  and  the  best  appliances, 
but  was  only  bound  to  have  ordi- 
narily careful  men  and  such  appli- 
ances as  the  statute  creating  it  re- 
quired, and  that  to  render  defend- 
ant liable,  the  jury  must  find  that 
the  injury  was  caused  by  such  acts 
of  carelessness  and  n^ligence  as 
ordinarily  careful  prudent  men  in- 
tent on  doing  their  own  work 
properly  would  not  have  commit- 
ted. Held  no  error;  that  the 
charge  gave  a  sufficient  definition 
of  the  degree  of  negligence  neces- 
sary to  be  shown.  Mark  v.  H.  B. 
B.  Co.  28 

2.  In  repairing  the  boat  some  im- 
provements were  made  therein. 
The  gross  amount  of  expenditures 
was  shown  on  the  trial,  without 
separating  the  expenses  of  the  re- 
pairs from  those  of  the  improve- 
ments. Held,  a  refusal  to  charge 
that  plaintiffs  could  recover  only 
nominal  damages,  and  could  re- 
cover no  damages  for  the  loss  of 
the  use  of  the  hoaX  while  being  re- 
paired, was  not  error;  that  while 
the  burden  of  proof  was  upon 
plaintiffs  on  the  question  of  dam- 
ages, yet  as  the  evidence  showed 
substantial  damages  caused  by  de- 
fendant's negligence,  the  failure 
to  distinguish  as  to  all  the  items 
between  the  expenditures  thereby 
incurred  and  those  for  which  de- 
fendant was  not  liable,  did  not  limit 
the  recovery  to  nominal  damages. 

Id. 

8.  B  seems  if  the  request  bad  been 
simply  to  charge  that  defendant 
was  only  liable  for  expense  of  re- 
pairs or  loss  of  time,  which  were 
afi&rmatively  shown  to  have  been 
caused  by  defendant's  negligence, 
a  refusal  so  to  charge  would  have 
been  error.  Id. 

4.  While  plaintiff  vras  in  the  lawful 
use  of  an  oyster  bed  in  the  tide- 
waters  of  a  bay,  the  commissioners 
of  the  land  office  granted  to  the 
owner  of  the  adjacent  upland  the 
land  under  water  embracing  said 
oyster  bed.  The  grant  reserved  to 
the  people  the  same  rights  and 
privileges  as  before  possessed  by 
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them,  until  the  lands  granted 
**  shall  have  been  actually  appro- 
priated and  applied  to  the  pur- 
poses of  commerce  by  erecting  a 
dock  or  docks  thereon."  The  de- 
positing in  the  waters  of  the  port 
of  New  York,  within  certain 
limits,  which  includes  the  locus  in 
quo,  of  any  dredging  or  other  ma- 
terial,  "except  in  the  execution  or 
construction  of  any  pier."  etc.,  is 
prohibited  by  statute,  ((^hap.  346, 
Laws  of  1881.)  Defendants,  claim- 
ing to  act  under  the  grant,  deposited 
material  dredged  from  other  prem- 
ises upon  plaintiff's  oyster  bed, 
thereby  destroying  the  oysters 
thereon.  In  an  action  to  recover 
the  damages,  one  of  the  defend- 
ants testified  that  they  deposited 
the  material  with  a  view  of  mak- 
ing a  dock  on  the  premises.  It  ap- 
peared, •  however,  that  nothing 
further  was  done  in  the  execution 
of  this  purpose;  also,  that  the 
primary  object  of  the  dredging 
was  to  deepen  the  water  in  front 
of  other  premises  occupied  by  the 
defendants.  Plaintiff's  counsel 
asked  to  have  the  question 
whether  under  the  evidence  there 
had  been  an  actual  appropriation 
of  the  premises  under  the  grant 
submitted  to  the  jury.  The  court 
refused  the  request  and  directed  a 
verdict  for  defendants.  Held 
error.    Post  v.  KreMclier.         J 10 

5.  If  the  proof  of  a  fact  is  so  prepon- 
derating that  a  verdict  against  it 
would  be  set  aside  by  the  court  as 
contrary  to  the  evidence,  it  is  the 
duty  of  the  court  to  direct  a  ver- 
dict. It  is  not  sufficient  to  author- 
ize a  submission  of  the  fact  to  the 
jury  that  there  is  a  *'  scintilla  of 
evidence/'  a  mere  surmise  to  the 
contrary.  Dvoight  v.  Ger,  L,  Ins. 
Co.  342 

9.  Plaintiff's  complaint  set  forth  a 
cause  of  action  against  defendant 
as  indorser  of  a  promissory  note. 
The  answer  did  not  deny  any  of 
the  averments  of  the  complaint, 
.but  alleged,  in  substance,  that  de- 
*fendant  was  an  accommodation 
indorser,  and  that  the  note  was,  in 
fact,  paid  out  of  moneys  in  the 
bands  of  plaintiffs'  testator  (the 
payee)  applicable    thereto.     Also, 


"  that  the  said  plaintiffs  are  not  the 
lawful  owners  and  holders  of  said 
note,  and  that  he  is  not  indebted  to 
them  thereupon  in  any  sense  what- 
ever.*' Lield,  that  the  defendant 
had  the  affirmative,  and  the  right 
to  open  and  close  the  case;  and 
that  the  denial  of  this  right  was 
error,  requiring  a  reversal  of  a 
judgment  in  favor  of  plaintiffs. 
Consdyea  v.  Swift,  604 

7.  It  is  incumbent  upon  the  party 
holding  the  affirmative  of  the  issue 
on  trial  of  a  civil  action,  to  satisfy 
the  jury,  by  a  preponderance  of 
evidence,  of  the  facts  upon  which 
his  case  depends  ;  if  he  fails  to  do 
this,  the  opposite  party  is  entitled 
to  a  verdict.  Cranston  v.  N.  T.  C, 
<fe  H,  R,  R.  R.  Co.  614 

8.  Upon  the  trial  of  an  action  to  re- 
cover damages  for  alleged  negli- 
gence, after  the  jury  had  retired 
they  came  back  into  court,  and  one 
of  them  stated  there  was  no  prob- 
ability of  their  agreeing.  The 
court  refused  to  take  the  state- 
ment, saying  to  the  jury,  "you 
must  get  together,"  adding  :  **  No 
juror  ought  to  remain  entirely  firm 
in  his  own  conviction  one  way  or 
the  other  until  he  has  made  up 
his  mind  beyond  all  question  that 
he  is  necessarily  right  and  the 
others  necessarily  wrong."  Held 
error  ;  that  jurors  who  were  not 
satisfied,  by  the  evidence,  of  the 
truth  of  plaintiff's  allegations, 
were  justified  in  refusing  for  that 
reason  to  find  a  verdict  in  her 
favor,  although  they  had  not  made 
up  their  minds  beyond  all  question 
that  they  were  necessarily  right 
and  the  others  necessarily  wrong. 

Id, 

9.  M.,  an  employe  of  defendant,  was 
directed  to  detach  certain  cars 
from  a  freight  train.  While  en- 
gaged in  doing  this  he  was  run 
over  and  received  injuries  causing 
his  death.  In  an  action  to  recover 
damages,  the  alleged  negligence 
on  the  part  of  the  defendant  was 
that  the  end  of  the  car  he  was  de- 
taching was  not  furnished  with  a 
grab-handle.  Plaintiff  wag  al^ 
lowed  to  prove,  under  objection 
and    exception,  that,  after  the  in* 
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jaiy  and  wbile  K.  wsa  being  eon- 
Teyed  to  the  switcb-boiue,  in  reply 
tA  aqaestioD  ms  to  how  the  acddent 
happened,  he  said  :  "  1  palled  the 
pin  and  made  a  grab  for  the  car, 
bat  there  was  nothing  there  for 
ine  to  grab."  Held,  the  eTidence 
was  incfimpetent  and  ita  reception 
error,  requiring  a  reversal.  Mar- 
Un  Y.  N.  Y,,  N.  H.  db  H.  B,  R. 
Co.  620 

10.  Also  hell,  that  defendant  was  not 
precluded  from  insistiDg  apon  the 
exception  by  having  itself  proved, 
after  thin  evidence  had  been  given, 
for  the  purpose  of  contradicting  the 
witness  testifying  to  the  state- 
men  t.<«,  other  statements  made  by 
M.  on  the  occasion  referred  to,  in 
conflict  with  the  declarations  so 
proved.  JB. 

11.  A  party  does  not  waive  his  ob- 
jections to  incompetent  evidence 
by  attempting  to  disprove  the 
matters  testified  to,  or  to  prove 
facts  inconsistent  with  them.     Id. 

When  counter-daim  for  aver" 

payments  of  salary  to  city  offUer  not 
aliovJoNe. 

See  Cox  v.  Mayor,  etc.  519 

See  Criminal  Tbial. 


TRUSTS  AND  TRUSTEES. 

1.  A  trustee  may  not,  as  sach,  pur- 
cliase  property  in  which  he  has 
an  individual  interest.  The  iaw, 
in  such  case,  does  not  stop  to  in- 
quire whether  the  transaction  was 
fair  or  unfair,  but,  when  the  rela- 
tion  is  disclosed,  sets  aside  the 
transaction,  or  refuses  to  enforce  it 
at  the  instance  of  the  cestui  que 
trust.  Munson  v.  S.,  G.  A  C.  R.  R. 
Co.  68 

2  Certain  lots  in  the  city  of  New  York 
were  purchased  and  paid  for  by  B., 
plaiutifi''B  testator,  but  were.  "  for 
convenience  sake,'*  conveyed  to 
his  two  sons,  one  of  whom  con- 
veyed to  the  other,  who  instituted 
proceedings  to  reduce  or  vacate  an 
assessment  thereon.  Pending  the 
proceedings,  B.  was  required  to 
and  did  ps^y  the  whole  amount  of 


the  aasesflment.     The  p 
resalted  in  a  reduction  of 
srasment.      B.  died,    and  ti 
who  held  the  title   couver< 
lots  to  his  executors.      Htld, 
an    action   was    maintaioabltf 
them  against  the  city  to  ret 
back  the  excess  paid  over  the  ] 
assessment.     Also,  that  in  the 
sence  of    proof   that    the  teat 
consented  to  an  absolute,    u 
ditional  conveyance  to  his  son. 
provisions  of  the  ELevioed  Siai 
(1  B.  S.  728,  §§  61,  53),   decT 
that  where  a  grant  for  a  val 
consideration  shall  be  made  to 
person,  with  the  consent  of  anoti 
who  has  paid  the    oonsiderai' 
the  title  shall  vest  in   the  pay< 
had  no   application    to    the 
SchuUze  V.  Mayor,  etc. 


3.  The  will  of  W.  created   oer 
trusts;  among  others,  one  for  tk 
benefit  of  plaintiff.     The  portion  e 
the  trust  fund  held  for  plaintiff's 
benefit  was  directed    to  be   sepsp 
rately  invested,  and  the  net  income 
applied  to  her  use  during  life.     At 
the  time  of  his  death,  W.  was  a 
member  of  the  firm   of  W-  ^  M. 
The    surviving    members   of    the 
firm,  one  of  whom  was  the  defend- 
ant Q.,  an   executor  and   trustee 
under  the  will,  continued  the  busi- 
ness.    He  retained  in  hia  poeses- 
sion  the  Iraoks  of  acconnt,  papers 
and  securities    belonging    to     the 
estate.    Moneys  realized  from  the 
estate  in  the  course  of  administra- 
tion  were,  under  the  authority  of 
G.,  paid  to  the  new  firm,  and  were, 
witli  the  knowledge  of  defendant 
McK.«  a  co-executor  and  truBtee, 
used  in  its  business,  the  firm  pay- 
ing interest,  which  was  credited  in 
the    account-books  of  the  estate. 
No  portion  of  the  estate  was  set 
spart   as    plaintiff*8    share.     The 
firm  failed,  and  the  funds  of  the 
estate  in  its  hands  were  lost.     In 
an  action  to  charge  said  trustees 
with  the  loss,  held,  that  McK.  was 
liable  for  allowing  the  fund  to  ac- 
cumulate in  the  hands  of  the  firm 
without  requiring  the  same  to  be 
invested  as  directed  by  the  will; 
also,   that  if  he  had  not   actual 
knowledge  of   the  fact  that  the 
firm  was  using  the  funds,  as  he 
could  have  ascertained  the  fiwt  by 
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making  inquiries  •  as  to  what  use 
vras  being  made  thereof ,  he  was 
charg^eable  with  negligence  in 
failing  so  to  do ;  that  he  should  at 
leiast  have  Sought  to  have  them 
prope rly  i  n vested.  Wilmerdirig  v. 
McKesson.  829 

4.  Q-.,  without  the  knowledge  of 
McK.,  hypothecated  securities  be- 
long'ing  to  the  estate  to  secure 
loans  for  his  own  benefit  or  for 
that  of  the  firm.  HM,  that  McK. 
"was  not  liable  for  the  loss;  that 
the  failure  to  make  a  separation  of 
the  securities,  as  contemplated  by 
the  will,  did  not  render  him  liable, 
as  this  did  not  induce  or  cause  the 
Bpoliation,  nor  would  such  a  sepa- 
ration have  prevented  it.  Id. 

6.  McK.  was  charged  with  interest 
on  the  losses,  computed  with  an- 
nnal  rests.  Held,  that,  as  there 
vrsd&  no  wrongful  intent  on  his 
part,  this  was  error ;  and  that 
simple  interest,  at  five  per  cent, 
was  a  proper  charge.  Id. 

6.  The  cause  of  action  given  by  the 
General  Manufacturing  Act  (§  15, 
chap.  40,  Laws  of  1848),  to  a  cred- 
itor of  a  corporation  organized  un- 
der it,  against  a  trustee  thereof 
who  has  joined  in  making  a  false 
annual  report,  dies  with  the  cred- 
itor. The  provisions  of  the  Re- 
vised Statutes  (2  R.  S.  448,  §^  1), 
modifying  the  common-law  rule  in 
regara  to  the  survivability  of  ac- 
tions ex  delictOy  affect  only  injuries 
to  property  rights,  and  as  the  said 
cause  of  action  does  not  afiect  or 
concern  any  property  right  or  in- 
terest as  the  subject  of  the  injury, 
the  common-law  rule  applies,  and 
the  action  abates  upon  the  death  of 
either  party.  Brackett  v.  Oris- 
wold.  425 

7.  Defendant  G.,  as  trustee  of  a  manu- 
facturing corporation,  joined  in 
making  an  annual  report,  which 
stated  that  the  capital  stock  of  the 
corporation  ($2,000,000)  had  been 
paid  up  in  full.  In  an  action  by  a 
creditor  of  the  corporation,  under 
tho  Manufacturing  Act  (§  15,  chap. 
40,  Laws  of  1848),  to  recover  of  the 
trustees  signing  the  report,  the 
amount  of  his  claim,  on  the  ground 


that  such  statement  was  false,,  to 
the  knowledge  of  the  signers,  it 
appeared  that  the  stock  of  the  cor- 
poration  was  issued  to  one  R.  in 
payment  for  certain  iron  mining 
property,  then  undeveloped.  Toe 
property  had  been  purcnased  by  R. 
of  another  corporation  in  which  G. 
was  a  stockholder.  G.  received 
from  R.  $10,000  of  the  stock  of  the 
new  company,  given  to  him  with- 
out consideration  to  enable  him  to 
act  as  trustee.  R.  surrendered  to 
the  new  company  one  thousand 
shares  of  the  stock,  which  was 
pledged,  with  $70,000  of  the  cor- 
porate bonds,  to  secure  a  loan  of 
$31,000,  and  gave  five  hundred 
shares  as  a  commission  to  the  offi- 
cer who  negotiated  the  loan.  The 
property  was  proved  to  be  worth 
not  over  $60,000.  It  was  sold  to  R. 
for  $1,000,000  of  stock  and  $200,000 
of  bonds  of  the  new  company, 
and  in  his  deed  to  that  company 
the  consideration  expressed  was 
$600,000.  Of  all  of  which  facts  it 
appeared  G.  had  knowledge.  Held, 
the  facts  justified  a  finding  that  G. 
signed  the  report  in  bad  faith, 
knowing  it  to  be  false.  Blake  v. 
Oriswold.  429 

8.  The  will  of  G.  gave  to  his  execu- 
tors $10,000  in  trust,  with  direc- 
tions to  invest  the  same  in  certain 
specified  interest- bearing  obliga- 
tions, to  pay  *'  the  annual  interest, 
income  and  dividends  thereof "  to 
J.,  a  daughter  of  the  testator,  dur- 
ing her  life,  and  upon  her  death, 
leaving  no  issue,  to  divide  "the 
principal  or  capital  sum  aforesaid  " 
among  the  testator's  other  chil- 
dren. With  the  consent  of  all  par- 
ties interested,  a  portion  of  the 
fund  was  invested  in  securities 
other  than  those  named,  but  all  of 
them,  by  their  terms,  drew  fixed 
rates  of  interest,  payable  annually. 
A  sale  of  the  securities  after  the 
death  of  the  life  tenant  resulted  in 
a  surplus  over  the  amount  of  the 
original  investment.  Upon  a  set- 
tlement of  the  accounts  of  the 
trustees,  held,  that  the  surplus 
was  an  accretion  to  the  fund,  and 
that  the  remaindermen  were  enti- 
tled thereto.    In  re  Qerry.       445 

9.  The  distinction  between  this  case 
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jury  and  while  M.  was  being  con- 
veyed to  the  switch-bouse,  in  reply 
to  a  question  as  to  bow  the  accident 
happened,  be  said  :  *'  1  pulled  the 
pin  and  made  a  grab  for  the  car, 
but  there  was  nothing  there  for 
me  to  grab."  Held,  the  evidence 
was  incompetent  and  its  reception 
error,  requiring  a  reversal.  Mar- 
tin V.  N,  r.,  N.  H.  &  H.  R,  R. 
Co.  630 

10.  Also  held,  that  defendant  was  not 
precluded  from  insisting  upon  the 
exception  by  having  itself  proved, 
after  this  evidence  had  been  given, 
for  the  purpose  of  contradicting  the 
witness  testifying  to  the  state- 
ments, other  statements  made  by 
M.  on  the  occasion  referred  to,  in 
conflict  with  the  declarations  so 
proved.  /d. 

11.  A  party  does  not  waive  his  ob- 
jections to  incompetent  evidence 
by  attempting  to  disprove  the 
matters  testified  to,  or  to  prove 
facts  inconsistent  with  them.     Id. 

When  counter-claim  for  over' 

payments  of  scUary  to  city  officer  not 
aliotodble. 

See  Cox  v.  Mayor,  etc.  519 

See  Criminal  Trial. 


TRUSTS  AND  TRUSTEES. 

1.  A  trustee  may  not,  as  such,  pur- 
chase  property  in  which  he  has 
an  individual  interest.  The  law, 
in  such  case,  does  not  stop  to  in- 
quire whetber  the  transaction  was 
fair  or  unfair,  but,  when  the  rela- 
tion  is  disclosed,  sets  aside  the 
transaction,  or  refuses  to  enforce  it 
at  the  instance  of  the  cestui  que 
trust,  Munson  v.  8.,  G.  S  C.  R,  R. 
Co.  58 

2  Certain  lots  in  the  city  of  New  York 
were  purchased  and  paid  for  by  B. , 
plaintiffs  testator,  but  were.  '*  for 
convenience  sake,'*  conveyed  to 
his  two  sons,  one  of  whom  con- 
veyed  to  the  other,  who  instituted 
proceedings  to  reduce  or  vacate  an 
assessment  thereon.  Pending  the 
proceedings,  B.  was  required  to 
and  did  pay  the  whole  amount  of 


the  assessment.  The  proceedings 
resulted  in  a  reduction  of  the  as- 
sessment. B.  died,  and  the  son 
who  held  the  title  conveyed  tbe 
lots  to  his  executors.  Held,  that 
an  action  was  maintainable  hy 
them  against  the  city  to  recover 
back  the  excess  paid  over  the  leg^al 
assessment.  Also,  that  in  the  at>- 
sence  of  proof  that  the  testator 
consented  to  an  absolute,  uncon- 
ditional conveyance  to  his  son,  the 
provisions  of  the  Revised  Statutes 
(1  R.  8.  728,  §§  51,  53),  declaring 
that  where  a  grant  for  a  valuable 
consideration  shall  be  made  to  one 
person,  with  the  consent  of  another 
who  has  paid  the  consideration* 
the  title  shall  vest  in  the  payee, 
had  no  application  to  the  case. 
SchuUze  V.  Mayor,  etc.  307 

.  The  will  of  W.  created  certain 
trusts;  among  others,  one  for  the 
benefit  of  plaintiff.  The  portion  of 
the  trust  fund  held  for  plaintiff's 
benefit  was  directed  to  be  sepa- 
rately invested,  and  the  net  income 
applied  to  her  use  during  life.  At 
the  time  of  his  death,  W.  was  a 
member  of  the  firm  of  V(.  &  M. 
The  surviving  members  of  the 
firm,  one  of  whom  was  the  defend- 
ant G.,  an  executor  and  trustee 
under  the  will,  continued  the  busi- 
ness. He  retained  in  his  posses- 
sion the  IxMks  of  account,  papers 
and  securities  belonging  to  the 
estate.  Moneys  realized  from  the 
estate  in  the  course  of  administra. 
tion  were,  under  the  authority  of 
G.,  paid  to  the  new  firm,  and  were, 
witli  the  knowledge  of  defendant 
McK.,  a  co-execntor  and  trustee, 
used  in  its  business,  the  firm  pay- 
ing interest,  which  was  credited  in 
the  account-books  of  the  estate. 
No  portion  of  the  estate  was  set 
apart  as  plaintiff's  share.  The 
firm  failed,  and  the  funds  of  the 
estate  in  its  hands  were  lost.  In 
an  action  to  charge  said  trustees 
with  the  loss,  held,  that  McK.  was 
liable  for  allowing  the  fund  to  ac- 
cumulate in  the  hands  of  the  firm 
without  requiring  the  same  to  be 
invested  as  directed  by  the  will; 
also,  that  if  he  had  not  actual 
knowledge  of  the  fact  that  the 
firm  was  using  the  funds,  as  he 
could  have  ascertained  the  fact  by 
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making  inqairies  as  to  what  ase 
was  being  made  thereof ,  be  was 
chargeable  with  negligence  in 
failing  so  to  do;  that  he  should  at 
least  have  soaght  to  have  them 
properly  invest^.  WUmerding  v. 
McKesson.  S29 

L  Q.,  withoat  the  knowledge  of 
McK.,  hypothecated  secarities  be- 
longing  to  the  estate  to  secure 
loans  for  'his  own  bene6t  or  for 
that  of  the  firm.  BM,  that  McK. 
was  not  liable  for  the  loss;  that 
the  failare  to  make  a  separation  of 
the  securities,  as  contemplated  by 
the  will,  did  not  render  him  liable, 
as  this  did  not  induce  or  caase  the 
spoliation,  nor  would  such  a  sepa- 
ration have  prevented  it.  Jd. 

5.  McK.  was  charged  with  interest 
on  the  losses,  computed  with  an- 
nual rests.  Held,  that,  as  there 
was  no  wrongful  intent  on  his 
part,  this  was  error;  and  that 
simple  interest,  at  five  per  cent, 
was  a  proper  charge.  Id. 

6.  The  cause  of  action  given  by  the 
Genera]  Manufacturing  Act  (§  15, 
chap.  40,  Laws  of  1848).  to  a  cred- 
itor of  a  corporation  organized  un- 
der it,  against  a  trustee  thereof 
who  has  joined  in  making  a  false 
annual  report,  dies  with  the  cred- 
itor. The  provisions  of  the  Re- 
vised Statutes  (2  R.  S.  448,  §^  1), 
modifying  the  common-law  rule  in 
regard  to  the  survivability  of  ac- 
tions ex  delictOy  affect  only  injuries 
to  property  rights,  and  as  the  said 
cause  of  action  does  not  affect  or 
concern  any  property  right  or  in- 
terest aathe  subject  of  the  injury, 
the  common-law  rule  applies,  and 
the  action  abates  upon  the  death  of 
either  party.  BrackeU  v.  Orie- 
wold.  425 

7.  Defendant  G.,  as  trustee  of  a  manu- 
facturing corporation,  joined  in 
making  an  annual  report,  which 
stated  that  the  capital  stock  of  the 
corporation  ($2,000,000)  had  been 
paid  up  in  full.  In  an  action  by  a 
creditor  of  the  corporation,  under 
the  Manufacturing  Act  (§  15,  chap. 
40,  Laws  of  1848),  to  recover  of  the 
tmatees  signing  the  report,  the 
amount  of  his  claim,  on  the  ground 


that  such  statement  was  false,,  to 
the  knowledge  of  the  signers,  it 
appeared  that  the  stock  of  the  cor- 
poration was  issued  to  one  R.  in 
payment  for  certain  iron  mining 
property,  then  undeveloped.  Tne 
property  had  been  purcnased  by  R. 
of  another  corporation  in  which  G. 
was  a  stockholder.  G.  received 
from  R.  110,000  of  the  stock  of  the 
new  company,  given  to  him  with- 
out consideration  to  enable  him  to 
act  as  trustee.  R.  surrendered  to 
the  new  company  one  thousand 
shares  of  the  stock,  which  was 
pledged,  with  $70,000  of  the  cor- 
porate bonds,  to  secure  a  loan  of 
$3o,000,  and  gave  five  hundred 
shares  as  a  commission  to  the  offi- 
cer who  negotiated  the  loan.  The 
property  was  proved  to  be  worth 
not  over  $60,000.  It  was  sold  to  R. 
for  $1,000,000  of  stock  and  $200,000 
of  bonds  of  the  new  company, 
and  in  his  deed  to  that  company 
the  consideration  expressed  was 
$600,000.  Of  all  of  which  facts  it 
appeared  G.  had  knowledge.  Held^ 
the  facts  justified  a  finding  that  G. 
signed  the  report  in  bad  faith, 
knowing  it  to  be  false.  BUike  v. 
OrUwold.  429 

8.  The  will  of  G.  gave  to  his  execu- 
tors $10,000  in  trust,  with  direc 
tions  to  invest  the  same  in  certain 
specified  interest-bearing  obliga- 
tioLS,  to  pay  *'  the  annual  interest, 
income  and  dividends  thereof"  to 
J.,  a  daughter  of  the  testator,  dur- 
ing her  life,  and  upon  her  death, 
leaving  no  issue,  to  divide  "  the 
principal  or  capital  sum  aforesaid  " 
among  the  testator's  other  chil- 
dren. With  the  consent  of  all  par- 
ties interested,  a  portion  of  the 
fund  was  invested  in  securities 
other  than  those  named,  but  all  of 
them,  by  their  terms,  drew  fixed 
rates  of  interest,  payable  annually. 
A  sale  of  the  securities  after  the 
death  of  the  life  tenant  resulted  in 
a  surplus  over  the  amount  of  the 
original  investment.  Upon  a  set- 
tlement of  the  accounts  of  the 
trustees,  held,  that  the  surplus 
was  an  accretion  to  the  fund,  and 
that  the  remaindermen  were  enti- 
tled thereto.    In  re  Oerry,       445 

9.  The  distinction  between  this  caae 
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and  those  involving  the  division  of 
gains  or  profits  arising  from  in- 
vestments in  trade  or  corporate 
stock,  pointed  out.  Id, 

10.  It  seems  tliat  even  if  the  invest- 
ments in  unauthorized  securities 
had  not  been  assented  to,  they 
would  have  been  subject  to  the 
same  rules  of  division  and  distri- 
bution, as  thougli  made  in  accord- 
ance with  the  terms  of  the  will. 

Id, 

11.  The  will  of  D.  gave  his  residuary 
estate  to  trustees  in  trust  **  to  apply 
and  manage  the  same  for  the  bene- 
fit, support  and  comfort"  of  the 
testator's  wife  and  six  children, 
who  survived  him,  in  the  manner 
provided,  which  was  in  substance, 
that  the  trustees  should  provide  a 
furnished  house  for  a  liome  for  the 
widow  and  children,  and  to  pay  all 
expenses  of  keeping  up  the  same 
during  her  life,  and  to  make  a  divi- 
dend of  the  residue  of  the  income 
between  the  widow  and  children; 
each  receiving  an  equal  share,  and 
each  **to  defray  out  of  his  or  her 
share"  his  or  her  personal  ex- 
penses. The  will  directed  Ihe 
trustees,  upon  the  death  of  the 
widow,  to  make  an  equal  division 
of  the  trust  estate  between  his 
children  then  living,  the  issue  of 
any  deceased  child  to  receive  the 
share  the  parent  would  have  re- 
ceived if  living.  Harriet,  one  of 
the  children,  died  during  the  life- 
time of  the  widow,  leaving  her 
husband  and  one  child  surviving, 
and  leaving  a  will  by  which  she 
gave  all  her  property  to  her  hus- 
band for  life,  and  remainder  to  her 
child.  In  an  action  for  the  con- 
struction of  the  will  of  D.,  hetd^ 
that  his  children  took  no  vested 
interest  in  the  corpus  of  the  trust 
estate  until  the  death  of  the  widow, 
but  that  it  vested  in  the  trustees; 
that  the  widow  and  children  took 
the  surplus  income,  not  as  a  class, 
but  distributively  as  tenants  in 
common;  that  when  the  daughter 
died  the  oce-seventh  of  such  sur- 
plus income  payable  to  her  did 
not  pass  to  the  surviving  six  bene- 
ficiaries, bat  was  undisposed  of 
under  the  will,  and  devolved  upon 
the  child  of  the  daughter  under 


the   Revised    Statutes.    (1   R.    S. 
726,  §  40.)     Ddafidd  v.  Shipman, 

463 

12.  By  the  will  of  D.  certain  trusts 
were  created  to  the  amount  of 
$4,500,  of  whicli  the  executors  of 
the  will  were  the  trustees.  D.  held 
a  mortgage  upon  real  estate  In  New 
Jersey, which,  previous  to  his  death, 
was  foreclosed,  and  on  foreclosure 
sale  he  bid  off  the  premises  for 
$11,000,  the  amount  of  prior  in- 
cumbrancos  and  the  cost;  but  be- 
fore the  sale  was  consummated  D. 
died.  The  executors  were  called 
upon  to  complete  the  sale  and  pay 
the  purchase-price,  which  they  did. 
After  holding  the  real  estate  for 
about  three  years,  making  diligent 
efforts  to  sell,  they  effected  a  sale 
for  $6,000,  receivingtwo  mortgages 
for  thef  purchase-money,  one  of 
$4,.500,  on  the  premises  sold,  which 
was  assigned  to  defendants  as 
trustees,  and  held  by  them  as  an 
investment  of  the  trast  fund.  Sub- 
sequently this  mortgage  was  fore- 
closed, and  on  sale  about  $2,300  was 
realized  to  apply  on  the  mortgage, 
which  sum  the  trustees  accounted 
for.  In  proceedings  before  the 
surrogate,  to  charge  the  trustees 
individually  with  the  deficiency  in 
the  trust  fund,  Ticld,  that,  in  the 
absence  of  any  evidence  impeach- 
ing their  good  faith,  they  were  not 
liable;  that  as  executors  they  were 
bound  to  perform  their  testator's 
contract  of  purchase,  and  were  not 
required  to  wait  until  it  was  en- 
forced against  them  by  legal  pro- 
ceedings. Ill  re  Deriion  v.  Saa- 
ford.    '  607 

13.  Also  7i€ldy  it  was  immaterial  that 
the  executors  paid  the  money  to 
complete  the  purcliase  out  of  the 
funds  of  the  estate  before  they  had 
qualified ;  that  thereafter  they  could 
ratify  what  they  had  previously 
done.  Id. 

14.  While,  as  a  general  rule,  trustees 
residing  in,  and  deriving  authority 
from  a  will  executed  and  admit- 
ted to  probate  in  this  State  may 
not  invest  trust  funds  in  mortgages 
upon  real  estate  out  of  the  State, 
the  rule  does  not  apply  in  a  case 
like  this.  Id. 
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15.  After  the  sale  of  the  land  defeDd- 
EDts  rendered  a  final  account  as  ex- 
ecutors. The  petitioners  were  made 
parties  to  the  proceedings.  The 
mortgage  was  credited  to  the  ex- 
ecutors, and  the  surrogate's  decree, 
settling  the  accounts,  recited,  in 
substance,  that  they  held  the  mort- 
gage for  the  purposes  of  the  trust, 
directed  payment  to  the  cestui  que 
trust  of  certain  sums  as  interest, 
and  adjudged  that,  upon  comply- 
ing with  the  decree,  the  executors 
should  be  discharged.  Held,  that 
the  petitioners  were  estopped  by 
the  decree,  which  furnished  abso- 
lute protection  to  the  e'xecutors.  Id, 

16.  The  will  of  J.  authorized  his  exec- 
utors to  continue  his  business  for 
such  time  after  his  death  as  tbey 
should  think  advantageous  to  the 
estate,  and  directed  as  to  the  dis- 
tribution of  the  profits.  His  resid- 
uary estate  hn  gave  to  his  executors 
in  truBt  to  collect  rentsand  interest, 
and  after  paying  therefrom  neces- 
sary expenses  and  charges,  to  pay 
the  *'  residue  and  net  proceeds"  to 
certain  eestuis  que  trust,  during 
their  lives.  Upon  settlement  of 
the  accounts  of  tlie  executors,  fields 
that  losses  by  bad  debts,  and  the 
cost  of  personal  property  purchased 
to  replace  similar  articles  worn  out 
or  used  up  in  conducting  the  busi- 
ness by  the  executors;  also  expen- 
ditures for  ordinary  repairs  on  the 
real  estate  used  therefor,  were 
properly  charged  against  and  de- 
ducted  from  the  income  payable  to 
the  life-tenants;  thnt  the  language 
of  the  will  authorized  the  deduc- 
tion of  all  losses  and  expenses 
necessarily  incurred  in  managing 
tlie  estate  and  conducting  the  busi- 
DesB,  including  ordinary  expenses 
for  repairs  or  improvements,  and  it 
was  not  necessary  that  the  specific 
items  so  to  be  deducted  should  be 
stated  in  the  will.    In  re  Jones. 

621 

17.  It  seems  the  same  rule  might  not 
apply  where  a  large  and  unusual 
expenditure  has  been  incurred;  as 
in  the  erection  of  additional  build- 
ings. Id, 

Bee  Assignment  (for  Benefit  of 
Crbditors), 


VENDOR  AND  PURCHASER. 

1.  Where  executors  empowered  by 
the  terms  of  the  will  to  sell  their 
testator's  real  estate,  enter  into  an 
executory  contract  for  such  sale, 
performance  of  such  contract  may 
be  enforced  in  equity  at  the  suit  of 
the  purchaser,    ^osticick  v.  Beach. 

414 

2.  A  purchaser  of  real  estate  for  full 
value  is  entitled  to  have  incum- 
brances removed  out  of  the  pur 
chase-money.  Id, 

3.  Where  land  contracted  to  be  sold 
by  executors  is  subject  to  a  dower 
right  of  the  testator's  widow,  the 

Eurchaser  may  elect  to  carry  out 
is  purchase  and  take  title  subject 
to  the  dower  right,  and  if  he  does 
so  elect,  he  is  entitled  to  an  abate- 
ment from  the  contract  price,  equal 
to  the  gross  cash  value  of  the 
dower  right.  Id. 

4.  W  jere  the  widow  was  also  execu- 
trix, and  as  such  one  of  the  parties 
to  the  contract  of  sa1e,and  was  made 
a  party  defendant  to  an  action  for 
specific  performance,  both  in  her 
representative  and  individual  ca- 
pacity, held,  tliat  by  joining  in  the 
contract  of  sale,  without  any  reser- 
vation therein  of  her  dower  right, 
she  consented,  so  far  as  her  indi- 
vidual rights  were  concerned,  to 
mak»  d  good  title  and  lo  look  to 
th"  purchase-money  as  a  substi- 
tute  for  the  laud,  for  her  dower 
right  therein.  Id, 

5.  A  widow  may  dispose  of  her  dower 
right  before  it  is  admeasured.    Id, 

6.  Where  a  purchaser  is  ready  and 
willing  to  perform  a  contract  for 
the  purchase  of  real  estate,  and 
the  delay  is  on  the  part  of  the 
vendor,  the  former  is  entitled  to 
the  rents  and  profits  from  tlie 
time  when,  according  to  the  terms 
of  the  contract,  possession  should 
have  been  delivered;  or  if  the 
vendor  has  remained  in  possession 
he  is  chargeable  with  the  value  of 
the  use  and  occupation  from  the 
same  period,  and  the  purchaser  is 
chargeable  with  interest  on  so 
much  of  the  purchase-money   aa 
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has  remained  in  his  hands  unap- 
propriated. Id. 

7.  Where,  however,  the  parchase- 
mooey  has  been  appropriated  and 
notice  thereof  given  to  tlie  vendor, 
and  the  purchaser  has  received  no 
interest  thereon,  lie  is  not  liable  to 
pay  interest  to  the  vendor.  Id, 

8.  Where  it  appeared  that  the  pur- 
chaser  paid  a  portion  of  the  pur- 
chase-monej  at  the  time  of  mak- 
ing the  contract,  and  on  the  day 
appointed  for  its  performance  ten- 
dered the  residue,  and,  od  its  be- 
ing refused,  deposited  the  same  in 
baolL  on  notice  to  tlie  vendors, 
subject  to  their  order,  to  be  de- 
livered to  them  on  execution  and 
delivery  of  the  deed,  held,  that 
the  appropriation  of  the  purchase- 
money  was  complete  and  sufficient 
to  discharge  the  purchaser  from 
liability  to  pay  interest.  Id. 

9.  Plaintiffs,  as  executors,  having,  by 
the  will  of  their  testator,  a  power 
of  sale  of  the  real  estate,  on  De- 
cember 27,  1881,  signed  a  paper 
acknowledging  receipt  from  defend- 
ant of  $500,  to  apply  on  purchase 
of  a  farm,  which  they  stated  had 
been  ^'bargained  to  be  sold"  to 
him  for  $11,000  "on  the  Ist  day 
of  March,  1882,  on  payment  of  the 
balance."  In  an  action  for  speciBc 
performance,  Ae/d,  that  this  con- 
stituted a  valid  contract  ot  e»je. 

10.  Defendant  Ewldo-f^*?^  '^^; 

i"'^/'  ^^\L^^^^  •''mortgage 
land  and  tl^  ^^^^  balance  of 

upon  It  f^/^aey  was  tendered 
I.^!  P?n^  and  ^"  ^^«°  deposited 
?'"^y'Tith  notice  to  defendants 
'°d  suhject  to  their  order,  on  their 
*xecating  an  ordinary  executor's 
deed.  "^^^  widow  remained  in 
Tfogses^elon  of  the  land.  Held,  that 
judgment  should  provide  for  a 
j^yment  of  the  mortgage  out  of 
the  purchase-money,  for  an  as- 
certainment of  the  value  of  the 
widow's  dower  right  as  of  March 
1,  1882,  and  a  direction  that  she 
release  her  dower  right ;  also, 
entitling  plaintiff  to  the  whole 
rental  value  of  the  premises  from 


the  time  specified,  to  be  paid  ooft 
of  the  gross  sum  ascertained  as 
the  value  of  the  dower  right  of 
the  widow.  Id. 


VERIPICATIOX. 

As,  under  the  Code  of  Civil  Pro- 
cedure (§  ^23),  the  verification  of 
an  answer  may  be  omitted  "  in  a 
case  where  it  is  not  otherwise 
specially  prescribed  by  law,  where 
the  party  pleading  would  be  privi- 
leged from  testifying  as  a  wit- 
ness," and  as  also  it  is  declared  by 
said  Code  (§  837)  that  a  witness 
shall  not  be  required  to  give  an 
answer  which  will  tend  to  expose 
him  to  a  penalty,  althoag-h  the 
complaint  in  an  action  against  a 
director  of  a  manufacturing  cor- 
poration to  recover  a  debt  of  the 
corporation,  because  of  a  failure 
to  file  the  annual  report  required 
by  the  Manufacturing  Act  (§  12, 
chap.  40,  Laws  of  1848),  be^'veri- 
fied,  the  defendant  is  not  required 
to  verify  his  answer.  Gadsden  v. 
Woodioard.  212 


WAIVER. 

1.  The  mere  bringing  of  an  action 
for  the  price  of  goods  sold  is  not  a 
biading  election  of  remedies,  or  a 
wraiVer  of  a    ri^ht  to  rescind  the 

tC  Action  ^^""^  f  fraud,  unless 
ncuon     waa       brought    with 


F,  Co.  V.  Hersee. 


3.  A  lease,  under  seal,  of  a  store  for 
the  term  of  six  months  contained 
a  provision  giving  to  the  lessees 
the   privilege    of  continuing    the 
lease  for  two  years  more  at  an    in- 
creased rent,  by  giving  written  no- 
tice to  the  lessor  at  a  time  specified. 
The  lessees  did  not  give  the  notice 
but  continued  to  occupy  the  store 
for  four  months  after  the  expira- 
tion of  the  original  term,  paying 
the    increased     rent,    which    the 
lessor  received;  they  then  vacated 
the  premises.    In  an  action  to  re- 
cover rent  subsequently  accruing 
held,  that  the  provision  as  to  no^ 
tice  could  be  and  was  waived  by 
the   acte   of   the   parties,    whiS 
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showed  an  election  on  the  part  of 
the  lefisees  to  take  the  store  for  the 
new  term;  that  they  were  hound 
thereby,  and  continued  liable  to  the 
end  of  that  term.     Long  v.Safford. 

274 

8.  A  party  does  not  waive  his  objec- 
tions to  incompetent  evidence  by 
attempting  to  disprove  the  matters 
testified  to,  or  to  prove  facts  incon- 
sistent with  them.  Martin  v.  A". 
r.,  If.  H.  dt  H.  R.  R.  Co,  626 

A  custom  of  a  bank  to  require 

signature  of  customer  to  accompany 
deposit  may  he  wiiced  by  it,  and  re- 
ceipt of  deposit  tuithout  requiring  sig- 
nature is  a  waiver. 

Bee  Sims  v.  U.  S.  T.  Co.  472 


WARRANTY. 

Where,  by  the  terms  of  a  policy  of  life 
insurance,  the  assured  warrants  the 
truth  of  his  answers  to  questions 
in  his  application,  compliance  with 
the  warranty  is  a  condition  of  llie 
validity  of  the  contract,  and  any 
substantial  deviation  from  the 
truth  in  an  answer,  it  is  to  be  as- 
sumed, is  material  to  the  risk  and 
forfeits  the  policy.  Dwight  v. 
Oermania  L,  Ins.  Co.  341 


WILLS. 

1.  Where  there  is  a  devise  or  bequest 
simplieiter  to  one  person  absolutely, 
and  in  case  of  his  death  to  another, 
it  is  a  settled  rule  of  construction 
that  the  words  of  contingency  re- 
fer to  a  death  in  the  life-time  of  the 
testator.    Vanderzee  v.  Slingerland. 

47 

2.  The  same  rule  applies  where  the 
devise  over  is  not  dependent  upon 
the  event  of  death  simply,  but  upon 
death  in  connection  with  some  col- 
lateral  event,  as  death  without  issue 
or  witliout  children,  etc.  Id. 

8.  The  rule  in  the  latter  case  stands 
more  upon  authority  than  reason, 
and  the  tendency  of  courts  is  to  lay 
hold  of  slight  circumstances  to  vary 
the  construction,  and  give  effect  to 
the  language  according  to  its  nat- 
nral  import,  as  referring  to  a  death 

SiCKELS  — Vol.  LVIII. 


under  the  circumstances  men- 
tioned, happening  either  before  or 
after  the  death  of  the  testator.  Id, 

4.  The  will  of  V.  devised  his  real 
estate  to  his  son  Cornelius,  '^sub- 
ject  to  the  proviso  hereinafter  con- 
tained." After  various  legacies, 
which  were  in  consideration  of 
the  devise  directed  to  be  paid  by 
C.  within  two  years  after  the  tes- 
tator's death,  the  will  contained 
a  proviso  to  the  effect  that  if 
Cornelius  died  without  issue  then 
the  estate  devised  to  him  should 
go  to  four  grandchildren  of  the  tes- 
tator. The  concluding  portion  of 
the  clause  is  as  follows  :  "In  case 
my  son  Cornelius  should  die  before 
the  provisions  of  this  will  become 
an  act  the  devisees  last  named  shall 
perform  and  fulfill  all  the  coudi- 
tions  required  of  my  son  Cornelius 
to  the  legatees  named."  Cornelius 
survived  the  testator,  but  died 
without  issue.  In  an  action  for 
partition,  Jield,  that  the  words 
•'  died  without  issue  "  referred  to 
a  death  at  any  time,  whether  be- 
fore or  after  death  of  the  testator  ; 
that  Cornelius  took  a  conditional 
fee,  and  the  grandchildren  a  con- 
tingent interest  by  way  of  execu-' 
tory  devise,  which,  upon  the  hap- 
pening of  the  contingency  provided 
for,  was  converted  into  a  fee, 
thereby  displacing  the  conditional 
fee.  Td, 

5.  While  )h olographic  wills  are  not 
excepted  from  the  terms  of  the 
statute  requiring  and  prescribing 
the  method  of  publication,  in  case 
of  such  a  will,  criticism  of  the 
terms  and  manner  of  what  is 
claimed  to  be  a  sufficient  publica- 
tion need  not  be  so  close  or  severe 
as  where  the  question  as  to 
whether  the  testator  knew  that  he 
was  executing  a  will  depends 
solely  upon  the  fact  of  publication. 
In  re  Beckett.  167 

6.  In  any  case  a  substantial  compli- 
ance with  the  statute  is  sufficient; 
the  necessary  information  to  the 
subscribing  witnesses,  as  to  the 
character  of  the  instrument,  may 
be  given  in  any  manner  which  con- 
veys to  their  minds  the  testator's 
consciousness  that  it  is  a  will.     Id. 
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has  remained  in  his  haxkda  onap- 
propriated.  Id. 

7.  Where,  however,  the  parchase- 
money  has  been  appropriated  and 
notice  tliereof  given  to  the  vendor, 
and  the  parchaser  has  received  no 
interest  thereon,  lie  is  not  liable  to 
pay  interest  to  the  vendor.         Id. 

8.  Where  it  appeared  that  the  pur- 
chaser paid  a  portion  of  the  pur- 
cliase-monej  at  the  time  of  mak- 
ing the  contract,  and  on  the  day 
appointed  for  its  performance  ten- 
dered the  residue,  and,  on  its  be- 
ing refused,  deposited  the  same  in 
bank  on  notice  to  the  vendors, 
subject  to  their  order,  to  be  de- 
livered to  them  on  execution  and 
delivery  of  the  deed,  /leld,  that 
the  appropriation  of  the  purchase- 
money  was  complete  and  sufficient 
to  discharge  the  purchaser  from 
liability  to  pay  interest.  Id. 

9.  Plaintiffs,  as  executors,  having,  by 
the  will  of  their  testator,  a  power 
of  sale  of  the  real  estate,  on  De- 
cember 27,  1881,  signed  a  paper 
acknowledging  receipt  from  defend- 
ant of  $500,  to  apply  on  purchase 
of  a  farm,  which  they  stated  had 
been  * '  bargained  to  be  sold  '*  to 
him  for  $11,000  '*on  the  1st  day 
of  March,  1882,  on  payment  of  the 
balance/'  In  an  action  for  speciBc 
performance,  Iieid,  that  this  con- 
stituted  a  valid  contract  of  sale. 

Id. 

10.  Defendant  E.,  widow  of  the  tes- 
tator, had  a  dower  right  in  the 
land  and  there  was  a  mortgage 
upon  it  for  $900.  The  balance  of 
the  purchase-money  was  tendered 
but  refused,  and  was  then  deposited 
in  bank,  with  notice  to  defendants 
and  subject  to  their  order,  on  their 
executing  an  ordinary  executor's 
deed.  The  widow  remained  in 
possession  of  the  land.  Held,  that 
judgment  should  provide  for  a 
payment  of  the  mortgage  out  of 
the  purchase-money,  for  an  as- 
certainment of  the  value  of  the 
widow*s  dower  right  as  of  March 
1,  1882,  and  a  direction  that  she 
relea.se  her  dower  right ;  also, 
entitling  plaintiff  to  the  whole 
rental  value  of  the  premises  from 


the  time  specified,  to  be  paid  oat 
of  the  gross  sum  ascertained  ms 
the  value  of  the  dower  lig^lit  of 
the  widow.  Id. 


VERIFICATION. 

As,   nnder  the  CJode  of  Qvil    Pro- 
cedure (§  ^Zd)y  the  verification  of 
an  answer  may  be  omitted  "  in  a 
case  where    it  is    not   otherwise 
specially  prescribed  by  law,  where 
the  party  pleading  would  be  privi- 
leged from    testifying  as  a    wit- 
ness," and  as  also  it  is  declared  by 
said  Code  (§  887)  that  a  witness 
shall  not  be  required  to  give   an 
answer  which  will  tend  to  expose 
him  to  a  penalty,   although    the 
complaint  in  an   action  against  a 
director  of  a  manufacturing  cor- 
poration to  recover  a  debt  of  the 
corporation,  because  of  a  failure 
to  file  the  annual  report  required 
by  the  Manufacturing  Act  (§  12, 
chap.  40,  Laws  of  1848),  be  veri- 
fied, the  defendant  is  not  required 
to  verify  his  answer.    Gadsden  v. 
Woodward.  242 


WAIVER. 

1.  The  mere  bringing  of  an  action 
for  the  price  of  goods  sold  is  not  a 
binding  election  of  remedies,  or  a 
waiver  of  a  right  to  rescind  the 
sale  on  the  ground  of  fraud,  unless 
the  action  was  brought  with 
knowledge  of  the  fraud.  Eq.  C.  0. 
F.  Co.  V.  Hersee.  25 

2.  A  lease,  under  seal ,  of  a  store  for 
the  term  of  six  months  contained 
a  provision  giving  to  the  lessees 
the  privilege  of  continuing  the 
lease  for  two  vears  more  at  an  in- 
creased rent,  by  giving  written  no- 
tice  to  the  lessor  at  a  time  speciHed. 
The  lessees  did  not  give  the  notice, 
but  continued  to  occupy  the  store 
for  four  months  after  the  expira- 
tion of  the  original  term,  paying 
the  increased  rent,  which  the 
lessor  received;  they  then  vacated 
the  premises.  In  an  action  to  re- 
cover rent  subsequently  accruing, 
Tield,  that  the  provision  as  to  no- 
tice could  be  and  was  waived  by 
the   acts   of   the    parties,    which 
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showed  aa  election  on  the  part  of 
the  lessees  to  take  the  store  for  the 
new  term;  that  they  were  bound 
thereby,  and  continued  liable  to  the 
end  of  that  term.     Long  v.Safford. 

274 

8.  A  party  does  not  waive  his  objec- 
tions to  incompetent  evidence  by 
attempting  to  disprove  the  matters 
testified  to,  or  to  prove  facts  incon- 
sistent with  them.  Martin  v.  N. 
r.,  If.  H.  &  H^  B,  B,  Co,  626 

A  custom  of  a  bank  to  require 

signature  of  customer  to  accompany 
deposit  may  he  waited  by  it,  and  re- 
eeipt  of  deposit  urUhout  requiring  sig- 
nature is  a  loaiver. 

See  dims  v.  U,  JS.  T.  Co.  472 


WARRANTY. 

Where,  by  the  terms  of  a  policy  of  life 
insurance,  the  assured  warrants  the 
truth  of  his  answers  to  questions 
in  his  application,  compliance  with 
the  warranty  is  a  condition  of  the 
validity  of  the  contract,  and  any 
substantial  deviation  from  the 
truth  in  an  answer,  it  is  to  be  as- 
sumed, is  material  to  the  risk  and 
forfeits  the  policy.  Dwight  v. 
Oermania  L.  Ins.  Co.  341 


WILLS. 

1.  Where  there  is  a  devise  or  bequest 
simplieiter  to  one  person  absolutely, 
and  in  case  of  his  death  to  another, 
it  is  a  settled  rule  of  construction 
that  the  words  of  contingency  re- 
fer to  a  death  in  the  life-time  of  the 
testator.    Vanderzee  v.  Slingerland. 

47 

2.  The  same  rule  applies  where  the 
devise  over  is  not  dependent  upon 
the  event  of  death  simply,  but  upon 
death  in  connection  with  some  col. 
lateral  event,  as  death  without  issue 
or  without  children,  etc.  Id. 

8.  The  rule  in  the  latter  case  stands 
more  upon  authority  than  reason, 
and  the  tendency  of  courts  Is  to  lay 
hold  of  slight  circumstances  to  vary 
the  construction,  and  give  effect  to 
the  language  according  to  its  nat- 
ural import,  as  referring  to  a  death 
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under  the  circumstances  men- 
tioned, happening  either  before  or 
after  the  death  of  the  testator.  Id. 

4.  The  will  of  V.  devised  his  real 
estate  to  his  son  Cornelius,  '*sub. 
ject  to  the  proviso  hereinafter  con- 
tained." After  various  legacies, 
which  were  in  consideration  of 
the  devise  directed  to  be  paid  by 
C.  within  two  years  after  the  tes- 
tator's death,  the  will  contained 
a  proviso  to  the  effect  that  if 
Cornelius  died  without  issue  then 
the  estate  devised  to  him  should 
go  to  four  grandchildren  of  the  tes- 
tator. The  concluding  portion  of 
the  clause  is  as  follows  :  "In  case 
my  son  Cornelius  should  die  before 
the  provisions  of  this  will  become 
an  act  the  devisees  last  named  shall 
perform  and  fulfill  all  the  condi- 
tions required  of  my  son  Cornelius 
to  the  legatees  named."  Cornelius 
survived  the  testator,  but  died 
without  issue.  In  an  action  for 
partition,  field,  that  the  words 
•*  died  without  issue  "  referred  to 
a  death  at  any  time,  whether  be- 
fore or  after  death  of  the  testator  ; 
that  Cornelius  took  a  conditional 
fee,  and  the  grandchildren  a  con- 
tingent interest  by  way  of  execu-' 
tory  devise,  which,  upon  the  hap- 
pening of  the  contingency  provided 
for,  was  converted  into  a  fee, 
thereby  displacing  the  conditional 
fee.  Id. 

5.  While  ^holographic  wills  are  not 
excepted  from  the  terms  of  the 
statute  requiring  and  prescribing 
the  method  of  publication,  in  case 
of  such  a  will,  criticism  of  the 
terms  and  manner  of  what  is 
claimed  to  be  a  sufficient  publica- 
tion need  not  be  so  close  or  severe 
as  where  the  question  as  to 
whether  the  testator  knew  that  he 
was  executing  a  will  depends 
solely  upon  the  fact  of  publication. 
In  re  BeckeU.  167 

6.  In  any  case  a  substantial  compli- 
ance with  the  statute  is  sufficient; 
the  necessary  information  to  the 
subscribing  witnesses,  as  to  the 
character  of  the  instrument,  may 
be  given  in  any  manner  which  con- 
veys to  their  minds  the  testator's 
consciousness  that  it  is  a  will.     Id, 
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7.  It  is  not  essential  to  a  valid  publi- 
cation that  tlie  words  of  publica- 
tion be  at  the  time  complete  in  and 
of  themselves.  It  is  sufficient  if  the 
declaration  is  made  definite  and 
complete  by  reference  on  the  part 
of  the  testator  to  a  former  conversa- 
tion between  him  and  the  witness. 

Id. 

8.  Where,  at  the  time  of  the  execu- 
tion of  a  will  written  by  the  tes- 
tatrix she  said  to  one  of  the  wit- 
nesses, "  this  is  the  paper  I  spoke 
to  you  about  signing,"  referring 
to  former  conversations  between 
them  in  which  she  had  stated  that 
she  was  goin^  to  make  a  will 
which  she  wislied  the  witness  to 
sign  as  a  witness,  and  which  the 
latter  had  promised  to  do.  Held^ 
this  was  a  sufficient  publication  as 
to  that  witness.  Id. 

9.  The  other  witness  had  been  a  wit- 
ness to  a  former  will  which  the 
testatrix  had  explicitly  declared  to 
be  her  will.  She  had  also  been 
advised  by  the  testatrix  that  she 
desired  to  make  an  alteration 
therein,  because  of  the  sickness  of 
A.,  the  principal  beneficiary.  Be- 
ing sent  for  bv  the  testatrix  she 
found  her  with  the  alleged  will 
before  her,  and  was  asked  by  her  if 
she  would  sign  it  on  account  of 
the  sickness  of  A.,  the  testatrix 
adding  that  she  was  sorry  to 
trouble  the  witness  "  again  to  sign 
the  paper."  Held  a  samcient  pub- 
lication. Id, 

10.  A  clause  in  the  will  was  as  fol- 
lows: "  I  leave  and  bequeath  to  my 
niece,  Alice  McBlair,  all  the  money 
1  die  possessed  of  in  several  banks, 
and  bonds,  besides  all  I  bequeathed 
to  her  in  a  former  will."  The  tes- 
tatrix had  executed  a  former  will 
which  was  not  found,  but  which  the 
circumstances  indicated  she  had 
never  revoked  or  intended  to  re- 
voke. Held,  that  so  far  as  the 
property  referred  to  in  the  clause 
was  concerned,  it  was  capable  of 
identification,  and  the  will  was 
sufficiently  definite  and  certain  to 
pass  title  thereto.  Id. 

11.  An  executor  named  in  a  will  who 
presents  it  for  probate  is  not  such 


a  party  to  the  proceeding,  within 
the  spirit  and  meaning  of  the  Ccxle 
of  avil  Procedure  (§  829),  as  to 
preclude  him  from  testifying  to 
personal  transactions  with  the  de- 
ceased testator;  nor  does  his  ri^ht 
to  commissions  as  executor  render 
him  incompetent  by  reason  of  in- 
terest.    In  re  WUs<m.  874 

13.  An  executor  called  as  a  witness 
as  to  such  transactions  was  also  a 
legatee  under  the  will.  Upon  ob- 
jection^ beinff  made  to  his  testifying^ 
because  of  nis  interest  he  put  in 
evidence  a  release  under  seal  of  his 
interest  as  legatee.  Held,  that 
such  interest  was  thereby  dis- 
charged and  the  objection  rendered 
untenable.  Id. 

18.  Under  said  Code  (g  2589)  an  un- 
successful contestant  of  the  probate 
of  a  will  on  appeal  may  not  be 
allowed  costs;  costs  on  appeal  may 
only  be  awarded  to  the  successful 
party.  Id. 

14.  The  will  of  O.  gave  to  his  execu- 
tors $10,000  in  trust,  with  direc- 
tions to  invest  the  same  in  certain 
specified  interest-bearing  obliga- 
tions, to  pay  "  the  annual  interest, 
income  and  dividends  thereof "  to 
J.,  a  daughter  of  the  testator,  dur- 
ing her  life,  and  upon  her  death, 
leaving  no  issue,  to  divide  *'the 
principal  or  capital  sum  aforesaid  " 
among  the  testator's  other  children. 
With  the  consent  of  all  parties  in- 
terested, a  portion  of  the  fund  was 
invested  in  securities  other  than 
those  named,  but  all  of  them,  by 
their  terms,  drew  fixed  rates  of 
interest,  payable  annually.  A  sale 
of  the  securities  after  the  death  of 
the  life  tenant  resulted  in  a  sur- 
plus over  the  amount  of  the  original 
investment.  Upon  a  settlement  of 
the  accounts  of  the  trustees,  held, 
that  the  surplus  was  an  accretion 
to  the  fund,  and  that  the  remain- 
dermen were  entitled  thereto.  In 
re  Oerry.  445 

15.  The  distinction  between  this  case 
and  those  involving  the  division  of 
gains  or  profits  arising  from  invest- 
ments in  trade  or  corporate  stock, 
pointed  out.  Id, 
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16.  It  seemi  that  even  if  the  invest- 
moDts  in  unauthorized  securities 
had  not  been  assented  to,  they 
would  have  been  subject  to  the 
same  rules  of  division  and  distri- 
bution, as  though  made  in  accord- 
ance with  the  terms  of  the  will.  Id. 

17.  A  clause  in  the  will  of  G.,  after 
a  devise  to  his  daugliter  Maria  of 
two  lots,  continued  thus  :  *'  Imme- 
diately after  the  death  of  my  said 
daughter  Maria,  I  give,  devise  and 
bequeath  the  last  aforesaid  two 
lots  *  *  »  unto  the  lawful 
child  or  children  of  my  said  daugh- 
ter, his  or  their  heirs  forever; 
if  more  than  one,  share  and  share 
alike  as  tenants  in  common."  In 
case  any  of  the  children  of  Maria 
"  at  the  time  of  her  death  be  dead 
leaving  a  lawful  child  or  children, 
him  or  her  surviving,"  it  was  pro- 
vided that  *'  such  child  or  children 
shall  take  the  share  or  portion 
which  his,  her  or  theiy  parent 
would  be  entitled  to  if  living." 
In  an  action  for  the  partition  of 
the  land  devised,  it  appeared  that 
at  the  time  of  the  death  of  the  tes- 
tator the  daughter  named  was  the 
mother  of  six  children,  three  of 
whom  died  without  issue  before 
her  death.  After  the  testator's 
death  five  more  children  were 
born  to  her,  all  of  whom  survived 
her.  Held,  that  the  pix  children 
living  at  the  testator's  death  took 
a  vested  remainder  in  fee  subject 
to  open  and  let  in  children  bom 
thereafter;  that  the  five  children 
thereafter  born  became  entitled  to 
asliare  in  the  remainder  ;  rliat  the 
shart^s  were  not  enlarged  by  the 
death  of  three  of  the  remainder- 
men without  issue,  but  that 
their  shares  were  alienable,  de- 
scendible and  devisable;  that  the 
words  "if  living"  did  not  refer  to 
the  time  of  the  death  of  the  life- 
tenant,  and  were  not  intended  to. 
limit  the  number  of  shares  to  those 
of  lier  children  who  should  survive 
her,  but  had  special  reference  to  the 
share  or  shares  which  the  issue  of 
the  deceased  children  were  to  take 
in  case  they  left  issue.  Byrnes  v. 
Stilwell.  453 

18.  An  estate  in  fee,  created  by  a  will, 
cannot  be  cut  down  or  limited  by  a 


subsequent  clause,  unless  it  is  as 
clear  and  decisive  as  the  language 
of  the  clause  which  devises  the 
estate.  Id, 

19;i  The  will  of  D.  gave  his  residuary 
estate  to  trustees  in  trust  "  to 
apply  and  manage  the  same  for 
tne  benefit,  support  and  comfort " 
of  the  testator's  wife  and  six  chil- 
dren, who  survived  him,  in  the 
manner  provided,  which  was  in 
substance,  that  the  trustees  ^ould 

Srovide  a  furnished  house  for  a 
ome  for  the  widow  and  children, 
and  to  pay  all  expenses  of  keeping 
up  the  same  during  her  life,  and 
to  make  a  dividend  of  the  residue 
of  the  income  between  the  widow 
and  children;  each  receiving  an 
equal  share,  and  each  "to  defray 
out  of  his  or  her  share  "  his  or  her 
personal  expenses.  The  will  di-. 
rected  the  trustees,  upon  the  death 
of  the  widow,  to  make  an  equal 
division  of  the  trust  estate  between 
his  children  then  living,  the  issue 
of  any  deceased  child  to  receive  the 
share  the  parent  would  have  re- 
ceived if  living.  Harriet,  one  of 
the  children,  died  during  the  life- 
time' of  the  widow,  leaving  her 
husband  and  one  child  surviving, 
and  leaving  a  will  by  which  she 
gave  all  her  property  to  her  hus- 
band for  life,  and  remainder  to  her 
child.  In  an  action  for  the  con- 
struction of  the  will  of  D.,  held, 
that  his  children  took  no  vested 
interest  in  the  corpuB  of  the  trust 
estate  until  the  death  of  the  widow, 
but  that  it  vested  in  the  trustees  ; 
that  the  widow  and  children  took 
the  surplus  income,  not  as  a  class, 
but  distributively  as  tenants  in 
common;  that  when  the  daughter 
died  the  one-seventh  of  such  surplus 
income  payable  to  her  did  not  pass 
to  the  surviving  six  beneficiaries, 
but  was  undisposed  of  under  the 
will,  and  devolved  upon  the  child 
of  the  daughter  under  the  Revised 
Statutes.  (1  R.  S.  726,  g  40.)  DeUt- 
field  V.  Shipman.  463 

20.  The  will  of  J.  authorized  his 
executors  to  continue  his  business 
for  such  time  after  his  death  as 
they  should  think  advantageous  to 
the  estate,  and  directed  as  to  the 
distribution    of    the   profits.     His 
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residaarj  estate  he  gave  to  liia 
executors  in  trust  to  collect  rents 
and  interest,  and  after  paying 
therefrom  necessary  expenses  and 
charges,  to  pay  the  '*  residue  and 
net  proceeds  "  to  certain  cettuis  que 
trugt,  during  their  lives.  Upon 
settlement  of  the  accounts  of  the 
executors,  Tield,  that  losses  hy  bad 
debts,  and  the  cost  of  personal 
property  purchased  to  replace  sim- 
ilar articles  worn  out  or  used  up  in 
conducting  the  business  by  the  ex- 
ecutors; also  expenditures  for  or- 
dinary repairs  on  the  real  estate 
used  therefor,  were  properly 
charged  against  and  deducted 
from  the  income  payable  to  the 
life-tenants;  that  the  language  of 
the  will  authorized  the  deduction 
of  all  losses  and  expenses  neces- 
sarily incurred  in  managing  the 
estate  and  conducting  the  business, 
including  ordinary  expenses  for 
repairs  or  improvements,  and  it 
was  not  necessary  that  the  specific 
items  so  to  be  deducted  should  be 
stated  in  the  will.    In  re  Jones. 


WITNESS. 

.  An  executor  named  in  a  will  who 
presents  it  for  probate  is  not  such 
a  party  to  the  proceeding,  within 
the  spirit  and  meaning  of  the  Code 
of  Civil  Procedure  (j^  829),  as  to 
preclude  him"  from  testifying  to 
personal  transactions  with  the  de- 
ceased testator;  nor  does  his  right 


to  commissions  as  executor  ren- 
der him  incompetent  by  reason  of 
interest.    In  re  WiUon.  374 

.  An  executor  called  as  a  witness  as 
to  such  transaction  was  also  a  leg- 
atee under  the  will.  Upon  objec- 
tion being  made  to  his  testifying 
because  of  his  interest  he  put  in 
evidence  a  release  under  seal  of 
his  interest  as  legatee.  Meld,  that 
such  interest  was  thereby  dis- 
charged and  the  objection  rendertrd 
untenable.  /-Y. 


WORK  AND  LABOR. 

Where  one  person  enters  into  the 
employment  of  another  without  an 
express  agreement  as  to  the  time 
of  service  or  measure  of  compen- 
sation ,  in  the  absence  of  any  proof 
of  usage,  it  is  to  be  considered  aa 
a  general  hirine ;  but  no  agreement 
can  be  implied  that  compensation 
shall  be  postponed  until  the  ter- 
mination of  the  employment ;  and 
where  the  employment  has  con- 
tinued for  a  long  period  of  time, 
and  there  are  no  mutual  accounts 
between  the  parties,  the  statute  of 
limitations  is  a  bar  to  a  claim  for 
more  than  six  years  of  services  in 
such  employment,  unless  it  appear 
that  payments  have  been  made  to 
apply  thereon  within  the  six  years, 
in  which  case  a  recovery  is  proper 
for  a  period  beginning  six  years 

?rior  to  the  first  of  said  payments. 
n  re  Gardner.  533 
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